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PART  I— COMMITTEE  FINDINGS  AND  CONCLUSIONS 


Pursuant  to  section  3031  of  Public  Law  93-406,  The  Employee 
Retirement  Income  Security  Act  of  1974  (ERISA),  the  Committee 
on  Education  and  Labor  and  the  Subcommittee  on  Labor  Standards 
of  the  House  of  Representatives  have  undertaken  a  comprehensive 
study  of  federal,  state,  and  local  public  employee  retirement  systems. 
Section  3031  of  ERISA  requires  that: 

The  Committee  on  Education  and  Labor  and  the  Committee 
on  Ways  and  Means  of  the  House  of  Representatives  and  the 
Committee  on  Finance  and  the  Committee  on  Labor  and  Public 
Welfare  of  the  Senate  shall  study  retirement  plans  established  and 
maintained  or  financed  (directly  or  indirectly)  by  the  Government 
of  the  United  States,  by  any  State  (including  the  District  of 
Columbia)  or  political  subdivision  thereof,  or  by  any  agency  or 
instrumentality  of  any  of  the  foregoing.  Such  study  shall  include 
an  analysis  of — 

(1)  the  adequacy  of  existing  levels  of  participation,  vesting 
and  financing  arrangements, 

(2)  existing  fiduciary  standards,  and 

(3)  the  necessity  for  Federal  legislation  and  standards  with 
respect  to  such  plans. 

In  determining  whether  any  such  plan  is  adequately  financed, 
each  committee  shall  consider  the  necessity  for  minimum  funding 
standards,  as  well  as  the  taxing  power  of  the  government  main- 
taining the  plan. 

The  Congress,  in  1974,  excluded  governmental  retirement  systems 
from  the  major  provisions  of  ERISA  in  order  that  additional  informa- 
tion might  be  obtained  regarding  whether  a  need  exists  for  further 
regulation  of  governmental  plans.  This  report  is  intended  to  provide 
information  to  the  Congress  in  accordance  with  the  ERISA  mandate. 

The  information  and  conclusions  in  this  report  are  based  on  exten- 
sive research  and  investigations  conducted  by  the  Committee.  Public 
hearings  relating  to  the  retirement  systems  covering  state  and  local 
government  employees  and  the  need  for  federal  standards  regulating 
such  systems  were  conducted  during  1975  in  Washington,  D.C., 
California,  Connecticut,  and  Illinois.  In  addition,  numerous  meetings 
were  held  with  representatives  of  every  element  of  the  governmental 
pension  plan  community.  A  comprehensive  survey  of  governmental 
plans  was  conducted,  covering  96%  of  all  public  pension  plan  partici- 
pants. Virtually  every  element  of  the  design  and  operation  of  govern- 
mental pension  plans  was  explored  in  order  to  fully  document  the 
universe  of  public  plans  and  their  characteristics.  In  addition,  exten- 
sive research  was  undertaken  to  identify  and  record  the  various  federal, 
state,  and  local  laws  affecting  the  design  and  maintenance  of  public 
employee  retirement  systems. 

On  the  basis  of  the  facts  and  information  which  have  been  received 
and  studied,  your  Committee  makes  the  following  conclusions: 


(1) 
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IN  GENERAL 

The  universe  of  public  employee  retirement  systems  (PERS) 
exerts  a  substantial  influence  on  the  economic,  social,  and  political 
fabric  of  the  United  States.  The  far  reaching  influence  of  the  PERS 
involves  a  fundamental  national  interest  affecting  the  well-being  and 
security  of  millions  of  workers  and  their  families,  the  operation  of  the 
national  economy,  the  revenues  of  the  United  States,  and  the  relation- 
ships between  the  federal  government  and  state  and  local  govern- 
ments. Recent  experience  shows  the  growth  in  the  size  and  scope  of 
the  PERS  to  be  rapid,  substantial,  and  increasingly  interstate.  The 
national  securities  and  other  capital  formation  markets  are  heavily 
influenced  by  the  investment  of  over  $115  billion  in  assets  that  are 
currently  held  by  the  public  employee  retirement  systems  of  state 
and  local  governments.  The  manner  in  which  the  assets  of  state  and 
local  government  retirement  systems  are  invested  in  the  future  will 
have  a  direct  effect  on  the  well-being  and  economic  security  of  the  13 
million  current  participants  as  well  as  the  future  participants  in  such 
plans.  The  provisions  and  significance  of  the  PERS  have  not  been 
fully  comprehended  by  plan  participants,  plan  officials,  other  govern- 
ment officials,  and  taxpayers  generally.  As  a  result,  the  current 
regulatory  framework  applicable  to  the  PERS  does  not  adequately 
protect  the  vital  national  interests  which  are  involved. 

EXISTING  FEDERAL  REGULATION 

A  number  of  federal  constitutional  and  statutory  provisions  affect 
the  PERS  in  a  significant  manner.  In  many  instances  the  precise 
impact  that  these  laws  have  on  governmental  plans  is  not  yet  clear. 
The  most  significant  bod}r  of  federal  law  presently  affecting  the 
PERS  is  found  in  sections  401  and  503  of  the  Internal  Revenue  Code 
(IRC).  However,  the  ambiguity  of  the  IRC  provisions  as  they  relate 
to  the  PERS  and  the  inconsistent  interpretation  and  enforcement  by 
the  Internal  Revenue  Service  of  the  non-discrimination  and  other  plan 
qualification  requirements  have  created  confusion  and  sharply  limited 
the  protections  such  provisions  offer  to  plan  participants.  The  absence 
of  any  single  federal  agency  to  coordinate  the  administration  and  en- 
forcement of  the  various  federal  laws  relating  to  retirement  income  has 
precluded  the  development  of  a  unified  national  policy  with  regard 
to  either  public  employees  retirement  systems  or  private  pension  plans. 

EXISTING  STATE  REGULATION 

The  various  state  constitutional  and  statutory  provisions  relating 
to  state  and  local  government  retirement  systems  do  not  as  a  whole 
provide  a  uniform  and  adequate  means  of  protecting  the  interests 
of  plan  participants  in  their  retirement  systems.  Statutory  provisions 
directly  relating  to  the  establishment  and  operation  of  public  employee 
retirement  systems  are  often  non-existent.  In  cases  where  relevant 
state  laws  do  exist,  they  are  often  found  to  be  ambiguous,  thus  creating 
legal  uncertainties  which  are  seldom  clarified  by  the  courts.  In  those 
instances  in  which  state  laws  relating  to  governmental  pension  systems 
have  been  judicially  clarified,  the  courts  have  frequently  interpreted 
the  statutory  or  constitutional  provisions  in  a  manner  that  renders 
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them  far  less  protective  of  participant  interests  than  might  be  antici- 
pated from  a  plain  reading  of  such  laws.  Generally,  the  states  have 
failed  to  establish  (1)  clear  standards  regulating  the  activities  of  plan 
fiduciaries,  and  (2)  effective  remedies  for  plans  and  plan  participants 
when  injury  occurs  as  a  result  of  abuse.  The  absence  of  a  coherent 
and  uniform  regulatory  framework  has  resulted  in  generally  ineffec- 
tive communication  of  basic  plan  provisions,  inadequate  safeguard- 
ing of  plan  assets  and  insufficient  protection  of  participants'  interests. 

REPORTING  AND  DISCLOSURE  OF  PLAN  PROVISIONS  AND 
FINANCIAL  AND  ACTUARIAL  INFORMATION 

Serious  deficiencies  exist  among  public  employee  retirement  systems 
at  all  levels  of  government  regarding  the  extent  to  which  important 
information  is  reported  and  disclosed  to  plan  participants,  public 
officials,  and  taxpayers.  In  many  cases  plan  participants  are  not  in- 
formed of  basic  plan  provisions  or  the  amount  of  their  vested  benefits, 
thus  leading  to  unwarranted  forfeitures  of  earned  benefits.  Public 
employee  retirement  systems  at  all  levels  of  government  are  not 
operated  in  accordance  with  the  generally  accepted  financial  and  ac- 
counting procedures  applicable  to  private  pension  plans  and  other 
important  financial  enterprises.  The  potential  for  abuse  is  great  due 
to  the  lack  of  independent  and  external  reviews  of  the  operations  of 
many  plans.  There  is  an  incomplete  assessment  of  true  pension  costs 
at  all  levels  of  government  due  to  the  lack  of  adequate  actuarial  val- 
uations and  standards.  In  general,  the  absence  of  uniform  accounting, 
auditing,  and  actuarial  standards  impeaches  the  credibility  of  the 
current  practices  in  these  areas. 

PARTICIPATION,  VESTING  AND  OTHER  BENEFIT 
PROVISIONS,  AND  PLAN  TERMINATIONS 

Generally,  the  benefit  levels  and  benefit  provisions  of  public  em- 
ployee retirement  systems  compare  favorably  with  those  found  under 
private  sector  pension  systems.  For  example,  the  plans  covering  only 
a  very  small  minority  of  all  public  employees  fail  to  meet  ERISA's 
minimum  participation  and  benefit  accrual  requirements.  However, 
70  percent  of  the  plans,  covering  about  one-fifth  of  all  state  and  local 
government  employees,  fail  to  meet  ERISA's  minimum  vesting  re- 
quirements (as  do  the  federal  plans  covering  the  uniformed  services). 
A  majority  of  all  public  plans  (including  the  Federal  Civil  Service  Re- 
tirement System)  also  fail  to  meet  an  ERISA-like  minimum  require- 
ment that  5  percent  interest  be  paid  upon  the  return  to  a  terminated 
participant  of  all  mandatory  employee  contributions.  In  like  manner, 
nearly  all  public  pension  plan  participants  lack  ERISA's  protection 
against  the  forfeiture  of  the  employer  financed  portion  of  vested  bene- 
fits upon  the  withdrawal  of  employee  mandatory  contributions.  A 
substantial  number  of  public  employees  at  the  state  and  local  level 
could  benefit  from  ERISA's  provisions  (1)  requiring  joint  and  sur- 
vivor annuities,  and  (2)  prohibiting  restrictive  "break-in-service" 
rules.  With  regard  to  benefit  levels,  a  small  number  of  public  pension 
plans  were  found  to  violate  the  maximum  benefit  limitations  of  section 
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415  of  the  Internal  Revenue  Code.  Plan  terminations  and  insolvencies 
are  rarely  found  in  the  PERS.  In  the  few  instances  in  which  plan  ter- 
minations and  insolvencies  have  occurred,  participants  suffered  tem- 
porary, but  no  permanent,  benefit  losses. 

FUNDING 

In  the  vast  majority  of  public  employee  retirement  systems,  plan 
participants,  plan  sponsors,  and  the  general  public  are  kept  in  the  dark 
with  regard  to  a  realistic  assessment  of  true  pension  costs.  The  high 
degree  of  pension  cost  blindness  which  pervades  the  PERS  is  due  to 
the  lack  of  actuarial  valuations,  the  use  of  unrealistic  actuarial 
assumptions,  and  the  general  absence  of  actuarial  standards.  None- 
theless, a  significant  minority  of  public  plans  appear  to  have  accumu- 
lated substantial  pension  reserves  through  the  use  of  ERISA-hke 
actuarial  funding  methods.  However,  the  majority  of  public  plans 
are  experiencing  rising  pension  costs  as  a  percentage  of  payroll  clue 
to  the  lack  of  actuarial  funding  practices.  Approximately  17  percent 
of  governmental  plans  continue  to  use  the  discredited  pay-as-you-go 
financing  approach  to  satisfy  benefit  obligations.  Efforts  should  be 
made  to  eliminate  any  incentives  which  may  exist  for  public  plans 
to  continue  using  such  inappropriate  financing  methods.  Efforts 
should  also  be  made  to  encourage  the  accumulation  of  pension  reserves 
through  the  use  of  actuarial  funding  methods. 

Furthermore,  adherence  by  governmental  retirement  systems  to  a 
proper  funding  policy,  in  those  plans  in  which  such  a  policy  exists,  is 
often  hindered  by  the  absence  of  a  rational  relationship  between  the 
source  and  level  of  plan  revenues  and  the  funding  needs  of  the  plan. 
Pension  plan  revenues  may  lack  stability  and  predictability  due  to 
the  indeterminate  amount  of  funds  available  from  stipulated  alloca- 
tions of  state  insurance  premium  taxes,  federal  revenue  sharing  funds, 
or  limited  special  tax  levies.  Given  the  increasingly  restricted  revenues 
for  many  public  pension  plans,  there  is  a  compelling  need  for  uniform 
actuarial  measures,  terminology,  and  standards  to  enable  plan  par- 
ticipants, plan  sponsors,  and  taxpayers  to  assess  the  present  funding 
status  and  future  funding  needs  of  their  systems. 

PLAN  CONTROL  AND  FIDUCIARY  RESPONSIBILITY 

Control  over  the  administration  of  state  and  local  public  employee 
retirement  systems,  and  the  management  and  investment  of  public 
plan  assets,  is  frequently  inadequate.  Often,  public  plans  are  admin- 
istered without  the  benefit  of  either  statutory  guidance  or  even 
written  plan  documents,  creating  open  opportunities  for  abuse.  At  the 
other  extreme,  public  pension  plans  may  be  enveloped  in  a  maze  of 
laws  leading  to  conflicts,  confusion,  and  the  inadequate  allocation  of 
fiduciary  responsibilities.  The  absence  of  a  uniform  standard  of  con- 
duct applicable  to  plan  fiduciaries  inhibits  the  proper  discharge  by 
fiduciaries  of  their  responsibilities,  thereby  hindering  the  proper  oper- 
ation of  public  employee  retirement  systems.  Past  breakdowns  in  the 
accountability  of  plan  fiduciaries  have  led  to  favoritism  and  abuse  in 
benefit  determinations,  failure  to  disclose  information  vital  to  the 
interests  of  plan  participants,  violations  of  the  Internal  Revenue 
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Code,  and  even  pension  plan  insolvencies.  There  is  presently  no 
uniform  requirement  that  public  pension  plan  fiduciaries  manage  and 
invest  pension  plan  assets  prudently  and  for  the  exclusive  benefit  of 
plan  participants  and  beneficiaries  or  that  such  fiduciaries  be  held 
responsible  for  any  loss  resulting  from  a  breach  of  their  fiduciary 
duties.  Because  adequate  safeguards  have  not  been  erected,  conflicts 
of  interests  in  many  instances  have  been  permitted  to  ripen  into 
clear  examples  of  fiduciary  abuse,  with  resultant  losses  of  pension 
plan  assets  and  income.  Additionally,  the  investment  of  public  pen- 
sion funds  in  securities  issued  by  state  and  local  governments  is,  in 
most  cases,  inappropriate  in  light  of  the  low-yielding,  non-taxable 
nature  of  such  securities  and  the  tax-exempt  nature  of  governmental 
plans.  Because  the  investment  of  public  pension  funds  in  state  and 
local  government  securities  is  fraught  with  conflict  and  great  potential 
for  the  impairment  of  pension  plan  stability,  it  may  be  appropriate 
in  such  circumstances  to  limit  such  investments.  Numerous  restrictive 
investment  practices  imposed  by  statute  or  policy  have  also  served 
to  impair  public  pension  plan  investment  leturns.  Clearly,  a  uniform 
standard  of  fiduciary  conduct  is  needed  to  conform  public  employee 
retirement  system  administrative  and  investment  practices  with  the 
practices  expected  of  other  important  financial  enterprises. 


PART  II— FEDERAL  LAW  PRESENTLY  AFFECTING  PERS 

In  consideration  of  the  need  for  federal  legislation  directly  regulating 
state  and  local  governmental  retirement  systems,  it  is  frequently 
overlooked  that  a  large  number  of  federal  laws  presently  regulate 
various  aspects  of  public  employee  retirement  systems.  An  under- 
standing of  this  existing  federal  regulation  is  vital  to  an  appreciation 
of  whether  additional  federal  legislation  is  needed  in  this  area,  and  if 
so,  what  course  such  legislation  should  take  in  relation  to  the  existing 
law.  This  Part  of  the  Report  is  intended  to  provide  an  overview  of  the 
present  regulatory  environment.  As  discussed  below,  the  present 
impact  of  various  federal  laws  on  governmental  plans  is  in  many 
instances  still  in  its  formative  stages.  As  awareness  of  the  existing 
federal  regulation  grows,  and  the  enforcement  of  these  various  federal 
laws  is  improved,  it  is  clear  that  the  federal  laws  already  in  existence 
will  have  an  increasingly  greater  influence  on  the  design  and  operation 
of  state  and  local  government  pension  plans. 

FOURTEENTH  AMENDMENT — DUE  PROCESS 

The  Due  Process  Clause  of  the  14th  Amendment1  is  highly  relevant 
with  regard  to  state  and  local  public  sector  pension  plans.  That  clause 
provides  that  no  state  "shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law".2  Its  applicability  to  public  plans 
arises  generally  in  two  contexts:  (1)  attempts  by  a  state  or  local 
government  to  reduce  the  value  of  the  entire  accrued  pension  plan 
package  of  a  participant,  and  (2)  denials  of  applications  for  benefits, 
suspensions  of  benefits,  and  so  on,  by  the  plan  without  affording 
minimal  due  process  procedural  guarantees  to  the  affected  plan 
participant. 

As  a  preliminary  note,  many  cases  which  on  their  facts  could  involve 
federal  due  process  considerations  are  resolved  in  favor  of  the  plan 
participant  on  state  constitutional  or  statutory  grounds  which  relate 
specifically  to  the  retirement  systems  of  the  state,  thereby  obviating 
the  need  for  treatment  of  the  due  process  aspects  of  the  case.  For 
example,  Sgaglione  v.  Levitt,3  discussed  in  detail  infra,  involves  a  New 
York  statute  which  purported  to  impair  the  value  of  plan  participants' 
benefits  by  removing  the  plan  trustee's  discretion  regarding  the 
investment  of  a  portion  of  the  plan  assets.  As  is  apparent,  an  argument 
could  be  made  based  on  these  facts  that  the  state  took  something  of 
value  from  the  plan  participants  without  compensating  them  for  that 
taking — a  prima  facie  due  process  violation.  Because  New  York  has  a 
constitutional  provision  which  explicitly  provides  that  benefits  in  any 
state  or  local  retirement  system  shall  not  be  diminished  or  impaired,4 


1  U.S.  CONST,  amend.  XIV. 

2  Id. 

s  37  N.  Y.  2d  507,  337  N.E.  2d  592  (1975) . 
*N.Y.  CONST,  art.  V,  §7. 

(7) 
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the  New  York  court  resolves  the  issue  in  Sgaglione  in  favor  of  the  plan 
participants  without  reaching  any  due  process  considerations. 

Another  example  is  found  in  Bakenhus  v.  City  of  Seattle.5  Bakenhus 
was  a  police  officer  whose  service  commenced  in  1925  when  Seattle's 
police  pension  plan  provided  for  a  benefit  of  50%  of  the  police  officer's 
salary  during  his  last  year  of  active  service.  In  1937,  the  Washington 
legislature  purported  to  amend  the  state  retirement  laws  to  provide 
for  a  maximum  benefit  of  $125  per  month.  Upon  his  retirement  in 
1950,  Bakenhus  discovered  that  the  1937  statutory  enactment 
represented  a  reduction  in  his  pension  benefit  of  $60  per  month. 
Despite  the  apparent  due  process  issues  involved,  the  Washington 
Supreme  Court  found  for  Bakenhus  on  a  combination  of  common  law 
contractural  and  equitable  theories  of  recovery,  never  finding  it 
necessary  to  address  the  due  process  constitutional  issues. 

Before  an  aggrieved  public  plan  participant  can  make  an  argument 
that  he  has  experienced  a  denial  of  due  process,  he  must  successfully 
characterize  his  interest  in  his  plan  as  a  "property"  interest. 

Although  there  is  clearly  a  trend  towards  the  characterization  of 
public  pension  plan  interests  as  "contractural"  or  "property"  rights, 
there  remains  a  lingering  notion  that  plan  interests  are  more  like  a 
gratuity  from  the  employer  than  an  enforceable  obligation  to  the 
participant.  The  only  Supreme  Court  case  on  point,  Pennie  v.  Reis,6 
suggests  that  until  every  condition  precedent  to  the  actual  payment 
of  benefits  has  been  satisfied,  the  participant's  interest  in  the  fund 
remains  a  "mere  expectancy,  created  by  the  law,  and  liable  to  be 
revoked  or  destroyed  by  the  same  authority."  7  As  late  as  1954,  the 
Pennsylvania  Supreme  Court  noted  that  "there  still  lingers  a  remnant 
of  the  ancient  idea  that  a  [public]  pension  is  a  manifestation  of  sover- 
eign generosity."  8  In  Creps  v.  Board  of  Firemen's  Relief  and  Retirement 
Fund  Trustees  of  Amarillo  9  the  Texas  Court  of  Civil  Appeals  in  1970 
approvingly  restated  10  an  earlier  holding  of  the  Texas  Supreme  Court 
that  "the  rule  that  the  right  of  a  pensioner  to  receive  monthly  pay- 
ments from  the  pension  fund  ...  is  subordinate  to  the  right  of  the 
legislature  to  abolish  the  pension  system,  or  diminish  the  accrued 
benefits  of  pensioners  thereunder,  is  undoubtedly  the  sound  rule  to  be 
adopted."11  The  Arkansas  Supreme  Court  in  1973  noted  that  "techni- 
cally, a  pension  constitutes  a  'mere  gratuity'  subject  to  modification 
or  repeal  as  opposed  to  a  vested  right  not  subject  to  such 
impairment."  12 

Despite  this  authority,  the  trend  is  clearly  towards  viewing  in- 
terests in  governmental  plans  as  property  or  contractual  interests, 
thereby  making  them  subject  to  the  due  process  limitations  of  the 
14th  Amendment.  In  Hickey  v.  Pension  Board,13  the  Pennsylvania 
Supreme  Court  noted  that  "the  pension  of  today  is  not  a  grant  of  the 
Republic  nor  in  this  case  is  it  a  gift  of  the  City  Fathers.  It  is  the 
product  of  mutual  promises  between  the  pensioning  authority  and 
the  pensioner.  .  .  .  "  14  and  "The  Legislature  may  strenghten  the 


*  48  Wash.  2d  895,  20f>  P.  2d  530  (1956). 

•  132  t;.S.  464. 
i  Id.  at  471. 

»  Hickey  v.  Pennon  Hoard  of  City  of  Pittsburgh,  378  Pa.  300,  304,  10G  A.  2d  233,  235  (1954). 
» 156  B.w.  2d  434  (Tex.  Civ.  App.  l'J70). 
W  Id.  at  437. 

"  City  of  Dallas  v.  Trammel,  120  Tex.  150,  158,  101  B.W.  2d  1000,  1013  (1937). 
W  Jones  v.  Cheney,  253  Ark.  020,  030,  480  S.W.  2d  784,  788  (1073). 
"  Supra,  note  8. 

i«  Supra,  note  8  at  305,  100  A.  2d  at  235. 
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actuarial  fibers  but  it  cannot  break  the  bonds  of  contractural  obli- 
gations. The  permissible  changes,  amendments,  and  alterations 
provided  for  by  the  Legislature  can  apply  only  to  conditions  in  the 
future,  and  never  to  the  past."  15  The  Washington  Supreme  Court 
in  Bakenhus  v.  City  of  Seattle  states:  "In  this  state,  a  pension  granted 
to  a  public  employee  is  not  a  gratuity  but  is  deferred  compensation 
for  services  rendered.  .  .  .  ",  and  refers  to  the  city's  obligation  to 
pay  the  pension  as  being  of  a  "contractual  nature."  16 

Despite  an  acknowledgement  that  a  public  pension  constitutes 
a  mere  gratuity,  the  Arkansas  Supreme  Court  in  1973  states:  "The 
retirement  pay  received  by  a  retired  employee  .  .  .  under  a  system 
based  on  voluntary  contributions  of  that  employee,  represents  delayed 
compensation  for  services  rendered  in  the  past  due  under  a  con- 
tractural obligation  inuring  to  his  benefit,  and  is  not  a  gratuitous 
allowance  in  which  the  pensioner  has  no  vested  right."  17  The  New 
Jersey  Supreme  Court  in  1964  states:  "We  have  no  doubt  that  [public] 
pension  benefits  are  not  a  gratuity.  .  .  .  "  18  and  that  "We  think 
there  is  no  profit  in  dealing  in  labels  such  as  'gratuity',  'compen- 
sation', 'contract',  and  'vested  rights'.  None  fits  precisely,  and  it 
would  be  a  mistake  to  choose  one  and  be  driven  by  that  choice  to 
some  inevitable  consequence."  19  The  New  Jersey  Court  does  go 
on,  however,  to  state  that  "the  employee  has  a  property  interest  in 
an  existing  fund  which  the  State  could  not  simply  confiscate."  20  In 
Opinion  of  the  Justices,21  the  Massachusetts  Supreme  Court  is  faced 
with  a  proposed  state  legislative  revision  of  the  state's  retirement 
plan  in  which  compulsory  contributions  by  government  employees 
would  be  raised  from  5  percent  to  7  percent  without  any  increase  in 
the  benefits  to  be  paid.  The  Massachusetts  court  first  looks  to  its 
state  constitutional  provisions  22  and  concludes  that  the  participant's 
interest  in  the  plan  involves  a  "contractural  relationship"  and  not 
a  "gratuity".23  The  court  goes  on  to  suggest  that  the  interest  is  not 
a  contract  under  an  "analysis  according  to  Professor  Williston's 
canons",  but  rather  "is  best  understood  as  meaning  that  the  retire- 
ment scheme  has  generated  material  expectations  on  the  part  of 
employees  and  those  expectations  should  in  substance  be  respected."  24 
Numerous  other  cases  also  demonstrate  that  under  the  modern,  and 
increasingly  followed,  view,  interests  in  governmental  benefit  plans 
are  characterized  as  "property"  or  "contractural",  rather  than 
"gratuitous"  in  nature.25 

As  suggested  above,26  the  tendency  of  courts  to  resolve  cases  involv- 
ing due  process  issues  on  specific  state  constitutional  or  statutory 
provisions  relating  directly  to  benefit  plans  rather  than  on  the  more 
general  due  process   clause  of   the  Fourteenth  Amendment  has 


i«  Supra,  note  8  at  309,  106  A.  2d  at  237. 
is  Supra,  note  5  at  698,  296  P.  2d  at  538. 
w  Supra,  note  12  at  930.  489  S.W.  2d  at  787-88. 

18  Spina  v.  Consolidated  Police  and  Firemen's  Pension  Fund  Commission,  41  N.J.  391,  402,  197  A.  2d 
169,  175  (1964). 

19  Id.  at  401, 197  A.  2d  at  174. 

20  Id.  at  402,  197  A.  2d  at  175. 

21  364  Mass.  847,  303  N.E.  2d  320  (Mass.  1973). 

22  Mass.  Gen.  Law  Ann.,  ch.  32,  §  25(5). 

23  Supra,  note  21  at  860,  303  N.E.  2d  at  327. 

2*  Supra,  note  21  at  861,  303  N.E.  2d  at  327-28. 

25  See  e.g.  Yeazell  v.  Copins,  98  Ariz.  109,  402  P.  2d  541  (1965);  Kern  v.  City  of  Long  Beach,  29  Cal.  2d  848, 
179  P.  2d  799  (1947). 
2«  Supra,  p.  2. 
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resulted, in  a  very  limited  number  of  cases  in  which  there  has  been  a 
resolution  of  the  due  process  issues.  Whether  a  plan  interest  is  "prop- 


process  must  be  given  participants  in  various  situations  (e.g.  denial 
of  claims  for  benefits)  are  largely  unresolved  issues.  The  few  decisions 
that  discuss  these  issues  do  provide  some  guidance  nonetheless. 

Siletti  v.  New  York  City  Employees*  Retirement  System27  addresses 
both  of  the  due  process  issues  just  described.  Plaintiff's  application 
for  accident  disability  benefits  was  denied  without  plaintiff's  having 
had  an  opportunity  to  present  evidence  under  oath,  to  have  an 
evidentiary  hearing,  and  so  on.  The  District  Court  first  considered 
whether  plaintiff's  interest  in  the  disability  plan  was  sufficiently  a 
property  interest  to  merit  due  process  protection.  It  concluded  that 
"the  disability  benefits  at  issue  are  entitlements  created  by  statute 
for  the  benefit  of  persons  meeting  the  specified  qualifications.  The 
Fourteenth  Amendment's  protection  of  property  has  been  broadly  read  to 
expand  protection  to  such  entitlements."  28 .  The  Court  goes  on  to  con- 
sider what  procedural  safeguards  Siletti  must  be  afforded,  and  con- 
cludes that  a  full  adversary  or  trial  type  hearing  is  not  required 
because  questions  of  credibility  and  veracity  of  witnesses  are  not 
likely  to  be  involved,  and  hence  plaintiff  has  little  to  gain  from  cross- 
examining  witnesses,  taking  testimony  under  oath,  and  so  on.  Because 
the  defendant's  denial  of  plaintiff's  application  apparently  occurred 
in  a  fair  proceeding,  the  Court  refuses  to  allow  Siletti  any  of  the 
proceedings  he  sought.19 

In  Lowcher  v.  Beame*0  plaintiff  sought  to  be  awarded  service- 
connected  disability  status.  Defendant's  Medical  Board  twice 
examined  plaintiff,  each  time  denying  her  request  to  be  represented 
by  an  attorney  and  to  present  witnesses,  but  allowing  her  to  submit 
her  own  medical  records.  Reports  of  a  third  examination,  done 
by  a  physician  to  whom  plaintiff  was  referred  by  the  Medical  Board, 
were  denied  to  plaintiff. 

The  court  never  considers  whether  the  nature  of  plaintiff's  interest 
is  "property",  but  apparently  assumes  as  much,  for  the  court  proceeds 
directly  to  consider  whether  plaintiff  was  given  satisfactory  proce- 
dural safeguards.  Contrary  to  the  conclusion  in  Siletti,  the  court  here 
finds  that  "Although  not  entitled  to  a  full  adversarial  hearing,  plain- 
tiff was  entitled  to  know  the  evidence  before  the  Medical  Board.  The 
right  to  be  advised  of  the  evidence  upon  which  the  Retirement  System 
makes  its  determination  is  implicit  in  procedures  which  afford  due 
process  of  law."  31 

The  New  York  Court  of  Appeals  has  twice,  albeit  briefly,  addressed 
these  issues  in  recent  years.  In  Meschino  v.  Lowery*2  the  Court  of 
Appeals  finds  that  an  interest  in  a  disability  plan  does  require  that 
procedural  safeguards  be  present,  but  it  finds  that  the  opportunity 
to  present  documentary  and  oral  testimony  was  sufficient. 

In  Balash  v.  New  York  City  Employee's  Retirement  System,™  how- 


"  401  F.  Supp.  162  (S.D.N.Y.  1975). 
"  Id.  at  167  (emphasis  added). 
»  Id.  at  167-68. 

"405  P.  8upp.  1247  (S.D.N.Y.  1975). 
»'  Id.  at  124'J. 

"  31  N.  Y.  2d  772,  200  N.E.  2d  825  (N.Y.  1972). 
"34  N.Y.  2d  054,  311  N.E.  2d  649  (1971). 


erty"  for  due  process  purposes 
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ever,  the  Court  of  Appeals  appears  to  take  a  somewhat  broader  view 
of  what  degree  of  procedural  safeguards  a  plan  participant  must  be 
presented  before  his  "property"  (i.e.  interest  in  benefit  plan)  is  quan- 
tified. Petitioner,  a  disability  plan  participant,  was  retired  from  his 
active  employee  status  and  placed  on  ordinary  disability,  but 
given  no  written  notice  of  any  reason  for  the  proposed  retirement 
and  no  opportunity  to  present  medical  or  other  evidence  to  either  the 
medical  panel  or  its  parent  Board  of  Trustees  of  the  Retirement  Sys- 
tem. Nor  was  he  presented  with  any  medical  reports  regarding  that 
condition  which  led  the  medical  panel  to  its  conclusions  regarding  his 
medical  condition.  Similarly,  after  his  involuntary  retirement,  he  was 
not  given  any  written  statements  of  the  reasons  for  the  action.  The 
Court  of  Appeals,  in  finding  for  petitioner,  states : 

Petitioner  should  have  been  advised  of  the  charges  against  him  and  the  evi- 
dence on  which  they  were  based,  afforded  meaningful  opportunity  to  present 
documentary  or  other  evidence  in  his  favor  at  least  to  the  Board  of  Trustees,  and 
advised  of  the  reasons  for  their  determination  .  .  .  Due  process  does  not  require 
that  petitioner  has  been  afforded  a  full-blown  adversary  hearing  with  the  right 
to  cross-examine  the  psychiatrists  whose  reports  formed  the  basis  of  the  medical 
panel's  certification  and  the  board's  subsequent  determination.  He  had,  however, 
the  right  to  be  informed  of  the  substance  of  those  reports  and  should  have  been 
given  an  opportunity,  at  least  before  the  Board  of  Trustees,  to  controvert  the 
conclusions  they  contained  .  .  .** 

Despite  the  limited  number  of  cases  discussing  the  due  process 
issue,  a  number  of  tentative  conclusions  may  be  drawn.  It  appears 
that  a  participant's  interest  in  his  state  or  local  governmental  plan 
is  sufficiently  an  interest  in  "property"  to  trigger  the  safeguards 
against  deprivations  contained  in  the  Fourteenth  Amendment.  It  also 
appears  that  in  most  proceedings  in  which  the  nature  of  a  participant's 
benefit  plan  interest  is  adjudicated,  the  participant  must  be  given 
notice  of  the  nature  of  the  proceeding  and  the  evidence  upon  which 
the  government  expects  to  reach  its  conclusion,  and  afforded  an 
opportunity,  not  necessarily  in  person,  to  present  evidence  to  the 
officials  adjudicating  the  participant's  claim.  A  full  adversarial  pro- 
ceeding in  most  instances,  it  appears,  will  not  be  required. 

That  interests  in  governmental  pension  and  welfare  plans  are 
receiving  this  treatment  is  not  surprising,  in  light  of  recent  Supreme 
Court  decisions  which  have  taken  a  more  and  more  expansive  view 
of  what  kinds  of  interests  represent  "liberty"  and  "property"  for  due 
process  purposes.35  Further  refinement  of  the  requirements  involving 
the  degree  of  procedural  due  process  that  must  be  provided  can  be 
expected  as  courts  are  presented  with  cases  involving  indigent  plan 
participants,  illiterate  plan  participants,  adjudications  of  complex 
benefit  formulas,  selection  of  complicated  retirement  options,  and 
so  on. 

A  closely  related  issue,  involving  both  the  due  process  clause  of 
the  Fourteenth  Amendment  as  well  as  the  non-impairment  of  con- 
tractual obligations  clause  of  Article  I,36  is  to  what  degree  a  state 


34  Id.  at  656,  N.E.  2d  at  649. 

«  See,  e.q.,  Goldberg  v.  Kelly,  397  U.S.  254  (1970). 

34  U.S.  CONST,  art.  I,  §  10,  cl.  1:  "No  State  shall  enter  into  any  Treaty,  Alliance,  or  Confederation;  grant 
Letters  of  Marque  and  Reprisal;  coin  Money;  emit  Bills  of  Credit;  make  anything  but  gold  and  silver  Coin 
a  Tender  in  Payment  of  Debts;  pass  any  Bill  of  Attainder,  ex  post  facto  Lav,  or  Law  imparing  the  Obligation 
of  Contracts,  or  grant  any  Title  of  Nobility." 

74-365—78  2 
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may  alter  its  benefit  plan  without  thereby  unconstitutionally  either 
taking  property  of  plan  participants  or  impairing  its  contracturai 
obligations  to  plan  participants.  As  might  be  expected,  the  issue  has 
yet  to  be  fully  resolved.  But  two  state  supreme  courts  in  recent 
years  have  addressed  it  in  a  manner  that  appears  sound  and  likely 
to  be  followed  in  future  years. 

In  Allen  v.  City  of  Long  Beach,37  the  California  Supreme  Court 
was  presented  with  a  charter  amendment  of  Long  Beach  City  which 
substantially  and  retroactively  reduced  the  benefit  and  other  pension 
entitlements  oi'  participants.  Plan  participants  attacked  the  charter 
amendment  on  the  ground  that  it  unconstitutionally  impaired  the 
contracturai  rights,  in  the  form  of  interests  in  the  pension  plan, 
which  participants  had  attained. 

The  California  Supreme  Court  agrees  that  the  charter  amendment 
represented  an  unconstitutional  impairment,  and  states: 

An  employee's  vested  contractual  pension  rights  may  be  modified  prior  to  re- 
tirement for  the  purpose  of  keeping  a  pension  system  flexible  to  permit  adjust- 
ments in  accord  with  changing  conditions  and  at  the  same  time  maintain  the 
integrity  of  the  system.  .  .  Such  modifications  must  be  reasonable,  and  it  is  for  the 
courts  to  determine  upon  the  facts  of  each  case  what  constitutes  a  permissible 
change.  To  be  sustained  as  reasonable,  alterations  of  employees'  pension  rights 
must  bear  some  material  relation  to  the  theory  of  a  pension  system  and  its  success- 
ful operation,  and  changes  in  a  pension  plan  which  result  in  disadvantage  to 
employees  should  be  accompanied  by  comparable  new  advantages  ...  In  the 
present  case  it  appears  that  .  .  .  [the  amendment]  substantially  decreases  plain- 
tiffs' pension  rights  without  offering  an}'  commensurate  advantages,  and  there  is 
no  evidence  or  claim  that  the  changes  enacted  bear  any  material  relation  to  the 
integrity  or  successful  operation  of  the  pension  system. . .  .88 

This  statement  that  modifications  in  the  plan  are  permitted  so  long 
as  the  net  value  of  the  participant's  interest  remains  essentially  un- 
changed is  restated  by  the  Massachusetts  Supreme  Court  in  Opinion 
of  the  Justices.39  The  Massachusetts  House  of  Representatives  re- 
quested an  advisory  opinion  on  a  proposed  increase  in  the  partici- 
pants' rate  of  contribution  (from  5%  of  salary  to  7%  of  salary)  with  no 
increase  in  benefit  or  other  plan  provisions.  The  Massachusetts  Court 
considers  the  proposed  change  in  light  of  the  impairment  of  contract 
clause,  or,  "what  amounts  to  much  the  same  thing,"  40  the  due  process 
clause  of  the  Federal  and  state  Constitutions,  and  concludes: 

Legislation  which  would  materially  increase  present  members'  contributions 
without  any  increase  of  the  allowances  finally  payable  to  those  members  or  any 
other  adjustments  carrying  advantages  to  them,  appears  to  be  presumptively  in- 
valid— invalid,  that  is  to  say,  unless  saved  by  the  reserved  police  powers  .  .  .  That 
the  maintenance  of  a  retirement  plan  is  heavily  burdening  a  governmental  unit 
has  not  itself  been  permitted  to  serve  as  justification  for  a  scaling  down  of  benefits 
figuring  in  the  'contract,'  although  no  case  presenting  proof  of  a  catastrophic 
condition  of  the  public  finances  has  been  put. . .  .41 

Thus  it  appears  that  no  significant  depreciation  in  the  overall  value 
of  a  benefit  package  is  permitted  in  those  plans  in  which  interests  are 
characterized  as  contractual  in  nature,  with  regard  to  past  accruals  of 
present  and  retired  participants  and  also  with  regard  to  future  accruals 


37  45  Cal.  2d  128,  287  P.  2d  705  (1955). 
«  Id.  at  131,  287  P.  2d  at  707. 
"  Supra,  note  21. 

<°  .Supra,  note  21  at  803,  :},03  N.E.  2d  at  320. 
«>  Supra,  note  21  at  804,  303  N.E.  2d  at  320. 
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of  present  plan  participants.  Of  interest  and  potential  importance  are 
the  suggestions  in  both  the  California  and  Massachusetts  opinions  that 
impairments  of  contractual  rights  might  be  permitted  upon  the  oc- 
currence of  some  " catastrophic  conditions,"  42  or  if  necessary  "to  the 
functioning  and  integrity  of  the  pension  S3'stem."  43  Whether  the  kind 
of  fiscal  difficulties  experienced  by  numerous  muncipalities  in  recent 
years  would  approach  the  thresholds  implied  in  these  opinions  is 
problematic.  In  any  event,  it  is  clear  that  the  due  process  clause  of  the 
Fourteenth  Amendment  and  the  impairment  of  contracts  clause  of 
Article  I  will  remain  of  significance  to  public  emplo3ree  retirement 
s}rstems. 

Fourteenth  Amendment — Equal  Protection 

Another  constitutional  issue  involves  mandatory  retirement  as  an 
element  of  pension  plans  sponsored  by  state  and  local  government 
employers,  and  the  Equal  Protection  Clause  of  the  Fourteenth  Amend- 
ment.1 The  Equal  Protection  Clause  requires  that  where  a  fundamental 
right  or  a  suspect  classification  is  involved,  the  government  must  not 
discriminate  between  classes  of  citizens  unless  there  is  a  compelling 
public  interest  in  doing  so;  i.e.,  the  classification  must  withstand  strict 
scrutiny.2  If  neither  a  fundamental  right  nor  a  suspect  classification  is 
involved,  then  a  government,  consonant  with  equal  protection  re- 
quirements, ma}^  discriminate  between  classes  of  citizens  if  such 
discrimination  is  predicated  on  a  rational  basis,  rather  than  justified 
by  a  compelling  public  interest.3 

The  Supreme  Court  in  Massachusetts  Board  of  Retirement  v.  Murgia  4 
squarely  addresses  the  equal  protection  issue  in  the  context  of  a 
state  government's  mandatory  retirement  polic3r.  Massachusetts  law 
required  that  all  state  police  officers  must  be  retired  upon  attaining 
age  50. 5  Murgia,  a  state  police  officer  who  was  retired  upon  his  50th 
birthday,  alleged  that  this  mandatory  retirement  policy  denied  him 
equal  protection  of  the  law.  The  Supreme  Court  first  decides  that 
"rationality  is  the  proper  standard  by  which  to  test  whether  com- 
pulsory retirement  at  age  50  violates  equal  protection",  and  then 
finds  the  Massachusetts  classification  meets  this  rationality  standard.6 
The  Court  goes  on  to  state: 

[S]trict  scrutiny  is  not  the  proper  test  for  determining  whether  the  mandatory 
retirement  provision  denies  appellee  equal  protection.  San  Antonio  Independent 
School  District  v.  Rodriguez,  411  U.S.  1,  16  (1973),  reaffirmed  that  equal  protection 
analysis  requires  strict  scrutiny  of  a  legislative  classification  only  when  the 
classification  impermissibly  interferes  with  a  fundamental  right  or  operates  to 
the  peculiar  disadvantage  of  a  suspect  class.  Mandatory  retirement  at  age  50 
under  the  Massachusetts  statute  involves  neither  situation. 

This  court's  decisions  give  no  support  to  the  proposition  that  a  right  of  govern- 
mental employment  per  se  is  fundamental  .  .  .  Accordingly,  we  have  expressly 
stated  that  a  standard  less  than  strict  scrutiny  "has  consistently  been  anplied  to 
state  legislation  restricting  the  availability  of  employment  opportunities*'. 


«  Supra,  note  37  at  133,  287  P.  2d  at  768. 

1  U.S.  CONST,  amend.  XIV. 

2  San  Antonio  Independent  School  Dist.  v.  Rodriguez,  411  U.S.  1  (1973). 

3  Dandridge  v.  Williams,  397  U.S.  471  (1970). 
<427  U.S.  307  (1976). 

«  Mass.  Gen.  Laws.  ch.  32  §  26(3)  (a)  (1966). 
«  Supra,  note  4  at  312. 
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Nor  does  the  class  of  uniformed  state  police  officers  over  50  constitute  a  suspect 
class  for  purposes  of  equal  protection  analysis.  Rodriguez  observed  that  a  suspect 
class  is  one  1  saddled  with  such  disabilities,  or  subjected  to  such  a  history  of  pur- 
poseful unequal  treatment,  or  regulated  to  such  a  position  of  political  powerless- 
ness  as  to  command  extraordinary  protection  from  the  majoritarian  political 
process."  While  the  treatment  of  the  aged  in  this  Nation  has  not  been  wholly 
free  of  discrimination,  such  persons,  unlike,  say,  those  who  have  been  discrim- 
inated against  on  the  basis  of  race  or  national  origin,  have  not  experienced  a 
history  of  purposeful  unequal  treatment  or  been  subjected  to  unique  disabilities 
on  the  basis  of  stereotyped  characteristics  not  truly  indicative  of  their  abilities. 
The  class  subject  to  the  compulsory  retirement  feature  of  the  Massachusetts 
statute  consists  of  uniformed  state  police  officers  over  the  age  of  50.  It  cannot 
be  said  to  discriminate  only  against  the  elderly.  Rather,  it  draws  the  line  at  a 
certain  age  in  middle  life.  But  even  old  age  does  not  define  a  "discrete  and  insular" 
group,  in  need  of  "extraordinary  protection  from  the  majoritarian  political 
process."  Instead,  it  marks  a  stage  that  each  of  us  will  reach  if  we  live  out  our 
normal  span.  Even  if  the  statute  could  be  said  to  impose  a  penalty  upon  a  class 
defined  as  the  aged,  it  would  not  impose  a  distinction  sufficiently  akin  to  those 
classifications  that  we  have  found  suspect  to  call  for  strict  judicial  scrutiny.7 

The  Court  then  goes  on  to  demonstrate  how  the  Massachusetts 
classification  is  a  rational  one.8 

Murgia,  then,  clearly  affirms  that  age  discrimination  by  a  govern- 
ment, at  least  in  the  form  of  mandatory  retirement,  and  probably 
in  any  form,  is  to  be  tested  for  equal  protection  purposes  against  a 
simple  "rational"  standard,  rather  than  against  a  more  trying  "strict 
scrutiny"  or  "compelling  public  interest"  standard. 

The  Court  has  not,  in  cases  following  Murgia,  withdrawn  from 
Murgia  in  any  way.  In  conclusion,  then,  it  may  be  said  that  federal 
constitutional  law  does  not  significantly  affect  whether  state  and 
local  government  retirement  systems  can  discriminate  on  the  basis 
of  age.9 

An  equal  protection  issue  is  also  present  in  the  growing  number 
of  cases  involving  governmental  pension  and  welfare  plans  in  which 
it  is  alleged  that  a  governmental  plan's  treatment  of  women  differ- 
ently from  men  represents  a  differentiation  between  classes  of  citizens — 
men  and  women — that  is  prohibited  by  the  mandate  of  the  14th  Amend- 
ment that  no  state  deny  its  citizens  the  equal  protection  of  the  law. 

The  Supreme  Court  has  addressed  this  precise  issue  in  recent  years. 
In  Geduldig  v.  Aiello,10  the  Court  considers  a  disability  insurance 
program  that  excluded  from  coverage  disabilities  due  to  pregnancy 
as  well  as  a  number  of  other  medical  conditions.  It  was  contended 
that  the  exclusion  of  pregnancy  related  disabilities  violated  the 
Equal  Protection  Clause.  In  directly  rejecting  this  contention,  the 
Supreme  Court  states  that  the  exclusion  of  pregnancy-related  dis- 
abilities from  the  set  of  risks  insured  by  California  in  its  plan  does  not 
represent  the  kind  of  invidious  discrimination  prohibited  by  the 
Equal  Protection  Clause.  So  long  as  the  disability  program  is 
"rationally  supportable",  the  Court  holds,  no  equal  protection  viola- 
tion exists.11 


7  Supra,  note  4  at  312-14.  Footnotes  omitted. 

•  Supra,  note  4  at  315. 

•  liutcf.  iiradley  v.  Vance,  Civil  Action  No.  76-0085  (D.C.  Cir.  June  23,  1977),  in  which  it  is  held  that 
mandatory  retirement  at  age  GO  for  foreign  service  personnel  is  not  National  and  hence  violates  the  Equal 
Protection  Clause. 

'"417  U.S.  481  (1974.) 
»  Id.  at  495. 
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The  Court  again  addresses  the  issue  of  whether  sex  related  distinc- 
tions in  plans  represent  discrimination  on  the  basis  of  gender,  albeit 
not  in  an  Equal  Protection  context,  in  General  Electric  Co.  v.  Gil- 
bert,12 also  discussed  elsewhere  in  this  report.13  The  Court  first  notes 
that  Geduldig  v.  Aiello  deals  with  a  disability  plan  very  similar  to 
the  General  Electric  plan,  and  indicates  that  therefore  the  analysis 
the  Court  made  in  Geduldig,  to  the  effect  that  the  exclusion  of  preg- 
nancy from  a  disability  plan  that  otherwise  did  not  discriminate 
against  a  definable  class  or  group  in  terms  of  the  overall  risk  protec- 
tion afforded  by  the  plan,  would  be  ' 'quite  relevant"  in  considering 
the  General  Electric  plan.14  As  it  held  in  Geduldig,  the  Supreme  Court 
in  Gilbert  finds  the  General  Electric  plan  is  not  a  pretext  "designed 
to  effect  an  invidious  discrimination  against  the  members  of  one  sex 
or  another."15  Nor  is  the  distinction  drawn  in  the  G.E.  plan,  the  Court 
adds,  a  sex-based  distinction  which  is  neutral  on  its  face  but  in  reality 
a  subterfuge  to  accomplish  a  forbidden  discrimination. 

In  terms  of  sex  discrimination  and  the  Equal  Protection  Clause 
generally,  the  Court  has  not  indicated  with  an}^  clarity  whether  sex 
discrimination  by  a  governmental  entity  must  be  justified  by  a  "com- 
pelling state  interest"  and  subject  to  "strict  scrutiny"  or  merely 
reflect  a  "rational  relationship  to  a  legitimate  governmental  interest."  15 
The  Court  appears  to  be  headed  towards  a  new,  middle  standard  in 
which  sex  based  discrimination  must  serve  "important  governmental 
objectives"  and  be  "substantially  related"  to  the  achievement  of  those 
objectives.17 

The  Equal  Protection  issue  is  obviously  closely  related  to  the  Title 
VII,  sex  discrimination,  issue.  Whether  a  state  pension  plan  could 
discriminate  on  the  basis  of  sex  in  a  manner  which  violates  the  Title 
VII  prohibitions  but  not  the  Equal  Protection  Clause  is  not  clear. 
Presumably  Congress,  in  making  state  and  local  governments  subject 
to  Title  VII,  intended  to  prohibit  certain  employer  practices  that 
were  not  already  prohibited  by  the  Equal  Protection  Clause.18 

The  Supreme  Court  has  agreed  to  review  19  City  of  Los  Angeles  v. 
Manhart,  discussed  at  length  in  this  report's  discussion  of  Title  VII. 
However,  Manhart  does  not  involve  the  Equal  Protection  Clause. 
Plaintiff  in  that  case  has  challenged  the  defendant's  pension  plan 
practice  only  on  the  basis  of  Title  VII.20  Thus  it  appears  unlikely  that 
the  Supreme  Court  in  Manhart  will  clarify  the  relationship  between 
Title  VII  and  the  Equal  Protection  Clause  in  the  context  of  sex  dis- 
crimination in  a  governmental  employer's  pension  or  welfare  benefit 
plans. 

In  declining  to  review  Reilly  v.  Robertson,21  the  Supreme  Court22  over- 


m  429  U.S.  125  (1976). 

» Infra,  P.  24. 

"  Supra,  note  12  at  133. 

"  Supra,  note  12  at  134,  quoting  Geduldig  v.  Aiello. 

»  See,  e.g.,  Frontiero  v.  Richardson,  411  U.S.  677  (1973),  and  Reed  v.  Reed,  404  U.S.  71  (1971). 
it  Califano  v.  Goldfarb,  430  U.S.  199  (1977);  Califano  v.  Webster,  430  U.S.  313  (1977);  Craig  v.  Boren,  429 
U.S.  190  (1976). 
is  Washington  v.  Davis,  426  U.S.  229  (1976). 
»  46  U.S.L.W.  3214  (1977)  (No.  76-1810). 

20  Infra,  p.  23. 

21  56  Ind.  Dec.  400,  360  N.E.  2d  171  (1977). 

22  46  U.S.L.W.  3215  (1977). 
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looked  an  opportunity  to  address  the  Equal  Protection  Clause  issue 
absent  in  Manhart.  Reilly  involves  the  use  of  sex-based  mortality  tables 
by  the  Indiana  State  Teachers'  Retirement  Fund  and  the  differing 
benefits  received  under  the  plan  by  similarly  situated  men  and 
women.  In  a  suit  brought  by  a  woman  annuitant  in  the  plan,  the 
Indiana  Supreme  Court  first  concludes  that  for  purposes  of  the  federal 
Equal  Protection  Clause  the  "fair  and  substantial  relation"  standard 
is  to  be  applied  to  the  plan's  use  of  sex-based  mortality  tables,  and 
that  a  "substantial  distinction"  and  "manifestly  unjust  or  unreason- 
able" standard  is  to  be  used  for  purposes  of  the  Indiana  Constitu- 
tion.23 It  then  proceeds  to  afhrm  the  trial  court's  conclusion  "that  it 
was  arbitrary  and  without  rational  basis  for  the  fund  to  classify  an- 
nuitants by  sex  .  .  ."  24  and  hence  violative  of  both  the  federal  and 
state  Equal  Protection  clauses.  It  is  possible  that  the  U.S.  Supreme 
Court  refused  to  review  the  Indiana  Supreme  Court  decision  because 
the  Indiana  equal  protection  provisions  would  control  the  result  even 
if  the  Indiana  Court's  treatment  of  the  federal  Equal  Protection 
Clause  were  erroneous. 

In  conclusion,  the  significance  of  the  Equal  Protection  Clause  of 
the  14th  Amendment  in  the  context  of  governmental  plans  and  sex 
discrimination  is  far  from  clear.  It  does  appear  that  the  Equal  Pro- 
tection Clause  permits  a  state  or  local  government  to  discriminate  on 
the  basis  of  gender  only  when  such  discrimination  serves  important 
governmental  objectives  and  is  substantially  related  to  the  achieve- 
ment of  those  objectives.  The  meaning  of  gender-based  discrimina- 
tion in  pension  and  welfare  plans,  however,  remains  very  uncertain,  as 
does  the  resolution  of  the  issue  of  whether  the  sex  based  discrimination 
prohibited  by  Title  VII  is  identical  to  the  discrimination  prohibited 
by  the  Equal  Protection  Clause. 

Eleventh  Amendment 

The  Eleventh  Amendment  to  the  Constitution 1  at  present  affects 
public  employee  retirement  systems  to  a  slight  extent.  Enactment  of 
federal  legislation  regulating  state  and  local  governmental  pension 
plans  would  heighten  its  importance  with  regard  to  public  plans. 

The  Eleventh  Amendment  until  recently  has  been  interpreted 
generally  to  bar  a  United  States  District  Court  from  awarding  mone- 
tary damages  to  be  paid  by  the  State.2  Suits  in  federal  court  against 
state  officials  to  obtain  prospective  relief  are  not  prohibited.3  The 
law  is  also  clear  that  the  applicability  of  the  11th  Amendment  im- 
munity from  suit  turns  on  whether  the  state  is  the  real  party  in  in- 
terest, even  though  it  may  not  be  named  directly  in  the  suit  itself,4 
and  that  an  award  of  money  damages  cannot  be  disguised  as  some 
sort  of  equitable  restitution  for  the  purpose  of  evading  the  juris- 
dictional limitations  of  the  11th  Amendment.5  Thus,  until  recently, 


23  Supra,  note  21  at  -JO.')  -06,  3f.O  N.E.  2d  at  174-75. 
»  Supra,  note  21  at  407.  360  N.E.  2d  at  176. 

1  U.S.  CONST,  amend.  XI:  "The  Judicial  power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the  United  States  by  Citizens  of 
another  State,  or  by  Citizens  or  Subjects  of  any  Foreign  State." 

2  Ford  Motor  Co.  v.  Dep't  of  Treasury  of  Indiana,  323  U.S.  159  (1915). 

3  Ex  parte  Young,  209  U.S.  123  (1908). 

4  Supra,  note  2. 

*  Edelrnan  v.  Jordan,  415  U.S.  G51  (1974). 
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participants,  assuming  they  satisfy  other  jurisdictional  requirements, 
could  sue  their  state  plan  officials  in  federal  court  for  breaches  of 
their  duties  under  state  law,  and  receive  injunctive  and  other 
prospective  relief,  but  not  money  damages.  Local  governments  do 
not  enjoy  the  benefits  of  the  Eleventh  Amendment.6 

In  Fitzpatrick  v.  Bitzer,7  the  Supreme  Court  is  faced  with  an 
award  of  money  damages  (attorney's  fees)  to  be  paid  by  the  state 
retirement  fund  as  part  of  the  judgment  that  plaintiff,  a  plan  partic- 
ipant, received  in  his  successful  Title  VII  sex  discrimination  suit 
against  the  state  pension  system. 

The  Court  holds  that  the  immunity  from  an  award  of  money 
damages  which  the  state  enjoys  under  the  Eleventh  Amendment  is 
limited  by  the  enforcement  authorization  in  the  Fourteenth  Amend- 
ment, and  hence  the  award  of  legal  fees  as  part  of  a  judgement  based 
on  Title  VII  was  within  the  jurisdiction  of  the  district  court.8 

This  holding  is  of  considerable  significance  for  purposes  of  any  of 
the  various  formulations  of  a  PERISA.  By  enacting  federal  legisla- 
tion regulating  public  employee  retirement  systems  pursuant  to  the 
Fourteenth  Amendment,  Congress  can  remove  the  immunity  of 
states  from  money  damage  awards  by  federal  courts,  thereby  enabling 
the  retrospective  aspects  (e.g.  compensation  for  fiduciary  breach)  of 
any  federal  legislation  to  be  litigated  and  enforced  in  federal  court. 
This  result  is  highly  desirable  in  that  it  permits  the  development  of  a 
more  unified  and  consistent  interpretation  of  national  law.  It  also 
avoids  the  situation  whereby  an  aggrieved  plan  participant  might  be 
forced  to  turn  to  federal  court  for  injunctive  relief  and  then  to  state 
court  to  receive  money  damages. 

An  interesting  observation  is  made  by  Justice  Stevens  in  his  con- 
currence, in  which  he  states  that  the  attenuated  relationship  between 
the  payment  of  attorney's  fees  by  the  state  pension  fund  and  the 
state's  funding  obligation  makes  the  Eleventh  Amendment  "defense" 
in  this  case  inapplicable,  since  the  award  would  not  be  paid  by  the 
state  in  reality,  but  by  the  plan.9  Whether  the  Court  will  in  the  future 
focus  more  closely  on  the  relationship  between  the  plan  and  the  state 
government  is  unclear. 

Bases  of  Federal  Jurisdiction 

As  the  prospect  of  federal  legislation  regulating  public  employee 
retirement  systems  becomes  more  likely,  it  is  necessary  to  carefully 
consider  those  bases  of  jurisdiction  for  such  regulation  available  to  the 
Congress. 

The  most  obvious  jurisdictional  basis  for  Congressional  regulation  of 
public  employee  retirement  systems  is  the  Commerce  Clause  power 
found  in  Article  I,  section  8,  clause  3  of  the  Constitution.  Congress, 
by  that  clause,  is  generalty  given  the  power  to  regulate  interstate 
commerce.  Over  the  years  the  meaning  of  interstate  commerce  has 
expanded  significantly.  In  a  case  involving  provisions  of  the  Civil 
Rights  Act  of  1964, 1  the  Supreme  Court  summarized  the  meaning  of 
"interstate  commerce"  for  purposes  of  the  Commerce  Clause:  "In 


«  Gilliam  v.  City  of  Omaha,  524  F.  2d  1013  (8th  Cir.  1975);  Fay  v.  Fitzgerald,  478  F.  2d  181  (2d  Cir.  1973). 
7  427  U.S.  445  (1976). 
s  Id.  at  456. 
9  Id.  at  459-60. 

i  42  U.S.C.  §  2000a  et  seq.  (1970). 
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short,  the  determinative  test  of  the  exercise  of  power  by  the  Congress 
under  the  Commerce  Clause  is  simply  whether  the  activity  sought  to  be 
regulated  is  'commerce  which  concerns  more  states  than  one'  and  has  a 
real  and  substantial  relation  to  the  national  interest."2  Given  the 
tremendous  impact  public  employee  retirement  systems  have  on  the 
securities  markets  and  the  national  economy,  the  frequent  movement 
between  various  states  of  public  plan  participants,  and  numerous  other 
factors  all  demonstrating  that  public  employee  retirement  systems  in- 
volve more  than  the  state  in  which  the  plan  is  located,  it  is  clear  that 
public  plans  involve  interstate  commerce,  and  hence  may  be  regulated 
by  Congress  under  its  Commerce  Clause  power. 

Recent  court  decisions,  most  prominently  National  League  of 
Cities  v.  Usery,3  make  clear,  however,  that  Congress'  Commerce 
Clause  power  is  not  unlimited. 

At  issue  in  National  League  of  Cities  were  1974  amendments  4  to  the 
Fair  Labor  Standards  Act.5  These  amendments  purported  to  make  state 
and  local  governments  subject  to  the  minimum  wage  and  overtime 
provisions  of  the  Fair  Labor  Standards  Act,  thereby  directly  and 
significantly  affecting  the  fiscal  operations  of  state  and  local  govern- 
ments. The  National  League  of  Cities,  joined  by  numerous  state  and 
local  governments,  argued  that  the  Congressional  action  under  the 
Commerce  Clause  power  was  unconstitutional  because  it  improperly 
intruded  into  basic  state  government  functions,  a  power  not  given  the 
Congress  but  rather  reserved  to  the  states  in  the  10th  Amendment.6 

Despite  its  earlier  affirmation  of  1)  Congressional  extension  of  mini- 
mum wage  and  overtime  provisions  to  state  hospitals,  schools,  and 
institutions,7  and  2)  Congressional  limitation  of  state  wage  and  salary 
increases,8  and  its  unamended  pronouncement  many  years  earlier  in 
United  States  v.  California  9  that  "there  is  no  such  limitation  upon  the 
plenary  power  [of  Congress]  to  regulate  commerce",10  the  Supreme 
Court  agrees  with  appellants'  contention  and  finds  the  Congressional 
exercise  unconstitutional. 

The  Court  appears  to  focus  on  the  relationship  between  the  10th 
Amendment  reservation  to  the  states  and  the  grant  of  power  to  the 
Jbederal  Government  in  the  Commerce  Clause.  The  majority  opinion 
first  notes  with  approval  the  suggestion  by  Justice  Marshall  in  note  7 
in  Fry  v.  United  States  that  "The  [10th]  Amendment  expressly  de- 
clares the  constitutional  policy  that  Congress  may  not  exercise  power 
in  a  fashion  that  impairs  the  States'  integrity  or  their  ability  to 
function  effectively  in  a  federal  system."  11  The  Court  then  proceeds 
to  focus  on  the  effect  the  FLSA  amendments  would  have  on  the 
states'  ability  to  function  under  the  burden  of  the  minimum  wage 
and  overtime  provisions,  stating  that  such  extension  "will  imper- 
missibly interfere  with  the  integral  governmental  functions"  12  of 
states  and  their  political  subdivisions. 


2  Heart  of  Atlanta  Motel,  Inc.,  379  U.S.  241,  255  (1901). 

■426  U.S.  833  (197»>). 

«  Pub.  L.  No.  93-259,  88  Stat.  55  (1974). 

»  29  U.S.C.  5  201  et  seq.  (1970). 

•  U.S.  CONST,  amend  X:  "Tho  powers  not  delegated  to  the  United  States  by  the  Consitution,  nor 
prohibited  by  it  to  the  Stales,  are  reserved  to  the  States  respectively,  or  to  the  people." 

7  Maryland  v.  Wirtz,  392  U.S.  183  (1968). 

*  Fry  v.  United  States,  421  U.S.  542  (1975). 
»  297  U.S.  175  (1936). 

>°  Id.  at  185. 

11  Supra,  note  8. 

»2  Supra,  note  3  at  851. 
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In  considering  the  FLSA  amendments  in  light  of  the  clarified 
relationship  between  the  10th  Amendment  and  the  Commerce  Clause, 
the  Court  states:  "This  exercise  of  congressional  authority  does  not 
comport  with  the  federal  system  of  government  embodied  in  the 
Constitution.  We  hold  that  insofar  as  the  challenged  amendments 
operate  to  directly  displace  the  States'  freedom  to  structure  integral 
operations  in  areas  of  traditional  government  functions,  they  are  not 
within  the  authority  granted  Congress  by  Art.  I,  §  8,  cl.  3."  13 

The  Court,  in  short,  holds  that  the  tension  between  Congressional 
power  under  the  Commerce  Clause  and  the  reservation  of  power  to 
the  states  in  the  10th  Amendment  must  be  resolved  in  favor  of  the 
states  when  the  Congressional  exercise  threatens  the  ability  of  the 
states  to  function  as  sovereigns  in  the  federal  relationship. 

A  number  of  other  aspects  of  National  League  of  Cities  should  be 
noted.  The  decision  is  an  extremely  close  one.  Only  four  Justices  join 
with  Justice  Rehnquist  in  the  majority  opinion,  and  one  of  them, 
Justice  Blackmun,  in  a  concurring  opinion  expresses  strong  reser- 
vations over  portions  of  the  Court's  decision. 

Also,  courts  considering  10th  Amendment  arguments  have  generally 
given  National  League  of  Cities  an  extremely  narrow  interpretation, 
refusing  to  find  that  various  Congressional  enactments  such  as  the 
Equal  Pay  Act 14  and  the  Age  Discrimination  in  Employment  Act 15 
impose  sufficient  burdens  on  state  governments  to  threaten  the  state 
and  local  governments'  ability  to  function,  the  finding  required  for 
Congressional  actions  based  on  the  Commerce  Clause  to  exceed  the 
limitation  placed  on  that  power  by  the  10th  Amendment.16 

With  regard  to  Congressional  enactment  of  a  Public  Emploj^ee 
Retirement  Income  Security  Act  (PERIS A)  based  on  Commerce 
Clause  jurisdiction,  it  appears  that  only  a  full,  immediate  funding 
requirement  would  even  begin  to  affect  the  fiscal  or  other  operations 
of  state  and  local  governments  in  a  manner  which  might  threaten  the 
viability  of  a  state  to  continue  as  a  sovereign.  Clearly  federal  legisla- 
tion limited  to  such  items  as  reporting,  disclosure,  and  fiduciary  re- 
sponsibility would  produce  a  very  slight  cost  impact  in  terms  of  com- 
pliance by  state  and  local  governments.  In  fact,  a  net  reduction  in  cost 
might  be  achieved  as  existing  asset  management  and  investment 
techniques  were  replaced  with  federally  mandated  practices  that 
produced  greater  income,  more  efficient  management  techniques,  and 
so  on.  Even  federal  vesting  requirements,  in  the  absence  of  strict 
funding  standards,  would  probably  not  reach  the  level  of  intrusion  in 
basic  state  functions  which  the  Supreme  Court  found  in  League  of 
Cities.  Further,  it  is  conceivable  that  legislation  mandating  a  relatively 
long-term  funding  requirement  (e.g.  forty  years  to  fund  past  service 
liabilities)  would  be  permissible  under  Commerce  Clause  jurisdiction. 
As  will  be  discussed,  infra,  given  the  ability  of  Congress  to  act  pursuant 


»  Supra,  note  3  at  852. 

"29  TJ.S.C.  §  206(d)  (1970). 

is  29  TJ.S.C.  §  621  et  seq.  (1970). 

16  See,  '.g.,  Usery  v.  Bd.  of  Educ.  of  Salt  Lake  City,  421  F.  Supp.  718  (D.  Utah  1976);  Usery  v.  Bettendorf 
Community  School  Dist.,  423  F.  Supp.  637  (S.D.  Iowa  1976);  Christensen  v.  Iowa,  417  F.  Supp.  423  (N.D. 
Iowa  1976);  Usery  v.  Allegheny  County  Inst.  Dist.  544  F.  2d  148  (3d  Cir.  1976),  cert,  denied,  45  U.S.L.W.  3651 
(1977) ;  Usery  v.  Charlestown  County  School  Sys.,  No.  76-2340  (4th  Cir.  July  25, 1977) ;  Usery  v.  Fort  Madison 
School  Dist.,  No.  C  75-61-1  (S.D.  Iowa,  motion  to  dismiss  denied  Sept.  1, 1976);  Usery  v.  Sioux  City  Com- 
munity School  Dist.,  No.  C  76-4024  (N.D.  Iowa,  motion  to  dismiss  denied  Aug.  20, 1976);  Riley  v.  Univ.  of 
Lowell,  Civ.  No.  76-2118-M  (D.  Mass.,  motion  to  dismiss  denied  July  22,  1976). 
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to  its  power  under  the  14th  Amendment,  the  issue  of  limited  Commerce 
Clause  power,  for  purposes  of  federal  regulation  of  state  and  local 
pension  sy stems,  is  largely  academic. 

In  conclusion,  it  appears  that  Congressional  power  to  enact  legisla- 
tion, including  some  sort  of  a  "PERISA",  pursuant  to  the  Commerce 
Clause  is  limited  by  the  10th  Amendment  only  when  the  Congressional 
enactment  so  vitally  affects  a  basic  state  or  local  government  function 
that  the  capacity  of  the  state  to  function  as  a  sovereign  in  the  federal 
relationship  is  severely  threatened. 

A  second  source  of  federal  jurisdiction,  admittedly  cumbersome 
and  indirect,  by  which  the  federal  government  can  constitutionally 
regulate  public  employee  retirement  systems,  involves  the  federal 
taxing  power. 

Congress  clearly  has  the  authorit}^  to  tax  income.17  It  is  equally 
clear  that  Congress  may  grant  certain  deductions  and  exemptions 
from  such  income  tax,18  and  that  "Whether  and  to  what  extent 
deductions  shall  be  allowed  depends  upon  legislative  grace;  and  only 
as  there  is  clear  provision  therefore  can  any  particular  deduction  be 
allowed."  19 

Congress  could  currently  impute  to  participants  in  governmental 
plans  the  value  of  their  vested  and  funded  interests  in  such  plans,  as 
well  as  the  income  generated  by  such  interests.  It  could  then  condition 
a  deferral,  deduction,  or  exemption  to  currently  recognizing  that 
income  upon  the  satisfaction  by  the  plan  of  various  conditions.  Such 
a  methodology  would  obviously  generate  tremendous  pressure  by 
plan  participants  on  public  plans  to  comply  with  whatever  federal 
conditions  must  be  met  to  gain  favorable  tax  treatment  for  the  par- 
ticipants. 

The  disadvantages  of  this  kind  of  regulation  are  apparent.  The 
regulation  is  not  of  the  plan  directly;  it  relies  on  the  desire  of  plan 
participants  to  receive  favorable  tax  treatment  to  force  plan  sponsors 
and  administrators  to  satisfy  whatever  conditions  must  be  satisfied  in 
order  to  receive  beneficial  tax  treatment.  It  is  cumbersome  in  that  the 
federal  government  does  not  mandate  that  governmental  plans  must 
meet  specified  standards,  but  rather  relies  on  a  permissive,  conditional, 
tax  exemption  or  deferral  over  which  it  has  no  direct  control  to  achieve 
the  desired  standards  in  governmental  plans.  The  government's  pri- 
mary concern  would  be  to  enforce  the  tax  law;  achievement  of  socially 
desirable  plan  operations  and  provisions  would  be  a  secondar}^  con- 
cern. Finally,  plan  participants  would  be  excluded  from  the  regula- 
tory process  in  that  the  relationship,  as  in  most  tax  matters,  would 
be  exclusively  between  the  taxpayer  (the  plan)  and  the  Internal 
Revenue  Service. 

These  disadvantages  notwithstanding,  the  taxing  power  represents 
a  basis  for  federal  regulation  of  public  employee  retirement  systems 
which  completely  avoids  any  limitations  on  Congressional  jurisdiction 
imposed  by  the  10th  Amendment. 

A  third,  and  extremely  effective,  source  of  power  through  which 
Congress  can  fully  regulate  public  employee  retirement  systems  is 
found  in  the  Fourteenth  Amendment  of  the  Constitution.  That  amend- 
ment states: 


J?  U.S.  CONST,  amend  X\T. 

ii  LenMn  v.  District  of  Columbia,  461  P.  2d  1615  (D.C  Cir.  kjt.1). 
"  New  Colonial  lec  Co.  v.  Helvoring,  6'J2  U.S.  435,  440  (1934). 


21 

Section  1.  All  persons  born  or  naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State  wherein 
they  reside.  No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States;  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws  .... 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legislation, 
the  provisions  of  this  article.20 

By  finding  that  the  rights  to  be  protected  by  a  Public  Employee 
Retirement  Income  Security  Act  are  property  rights,  or  rights  in  the 
nature  of  liberty,  or  that  the  purpose  of  the  legislation  is  to  afford 
citizens  equal  protection  of  the  laws,  Congress  can  enact  PERISA 
legislation  pursuant  to  section  5  of  the  14th  Amendment  rather  than 
pursuant  to  the  Commerce  Clause  power. 

Recent  judicial  decisions  support  this  methodology  as  a  means  of 
avoiding  the  limitation  placed  on  Congressional  power  by  National 
League  of  Cities. 

In  South  Carolina  v.  Katzenbach,21  the  Court  was  faced  with  the 
argument  that  the  Voting  Rights  Act  of  1965  22  was  unconstitutional 
in  that  it  improperly  purported  to  be  enacted  pursuant  to  the  power 
given  Congress  in  the  identical  enforcement  authorization  of  the 
15th  Amendment.  In  considering  whether  Congressional  action  is 
appropriate  under  the  enabling  sections  of  constitutional  amendments, 
the  Court  states:  "As  against  the  reserved  powers  of  the  States, 
Congress  may  use  any  rational  means  to  effectuate  the  constititional 
prohibition.  .  .  23 

A  number  of  recent  Court  decisions  24  support  the  theory  that  the 
constitutional  prohibitions  addressed  in  section  1  of  Amendment  XIV 
which  can  be  addressed  by  Congress  legislatively  pursuant  to  section 
5  go  well  beyond  the  race  oriented  injustices  prominent  at  the  time 
the  14th  Amendment  was  enacted  and  ratified. 

Arbitrary  treatment  of  citizens,  disparate  treatment  of  various 
classes  of  citizens,  and  the  deprivation  of  rights  that  are  in  the  nature 
of  property  or  interests  that  are  in  the  nature  of  liberty  are  all  among 
the  Constitutional  prohibitions  contained  in  section  1  of  the  14th 
Amendment  and  among  the  prohibitions  which  Congress  is  empowered 
to  address  legislatively  in  section  5  of  that  amendment.  Clearly  any 
PERISA  legislation  would  directly  affect  each  of  these  prohibitions. 

The  repeated  willingness  of  the  Supreme  Court 25  to  apply  the 
prohibitions  of  section  1  to  events,  conditions,  and  processes  never 
contemplated  by  Congress  when  it  enacted  the  14th  Amendment  in 
1868  strongly  supports  the  notion  that  section  5  gives  Congress  the 
power  to  address  those  .concerns  through  legislation. 

Moreover,  it  is  increasingly  clear  that  Congress  can  affect  integral 
functions  of  state  and  local  governments  pursuant  to  its  power  under 
section  5  of  the  14th  Amendment  even  though  such  legislation  may 


20  U.S.  CONST,  amend.  XIV. 
W  383  U.S.  301  (1966). 

22  42  U.S. C.  §  1971,  1973  et  seq.  (1970). 

23  Supra,  note  21  at  324. 

2<  See  e.g.,  Usery  v.  Board  of  Education  of  Salt  Lake  City,  461  F.  Supp.  718  (D.  Utah  1976):  Usery  v. 
Bettendorf  Community  School  Dist..  423  F.  Supp.  637  (S.D.  Iowa  1976);  Usery  v.  Allegheny  County  Inst. 
Disk,  541  F.  2d  148  (3d  Cir.  1976);  Usery  v.  Meyer  Memorial  Hosp.,  428  F.  Supp.  1368  (    .D.N.Y.  1977). 

25  Sec  e.g..  Perry  v.  Sindermann;  408  U.S.  593  (1972)  in  which  a  strong  expectation  of  continued  employ- 
ment is  held  to  involve  a  property  right,  and  Goldberg  v.  Kelly,  397  U.S.  254  (1970),  in  which  it  is  suggested 
that  welfare  entitlements  are  a  form  of  property. 
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be  beyond  the  power  granted  to  Congress  under  the  Commerce 
Clause.  National  League  oj  Cities  v.  Usery  26  itself  explicitly  refrains 
from  addressing  this  issue.  But  only  four  days  after  deciding  National 
League  oj  Cities,  the  Supreme  Court  in  Fitzpatrick  v.  Bitzer  27  (also 
written  by  Justice  Rehnquist),  in  recognizing  that  the  1972  amend- 
ments to  Title  VII  of  the  Civil  Rights  Act  of  1964  are  enacted  pursuant 
to  section  5  of  the  14th  Amendment,  states:  "We  think  that  Congress 
may,  in  determining  what  is  'appropriate  legislation''  for  the  purpose 
of  enforcing  the  provisions  of  the  Fourteenth  Amendment,  provide 
for  .  .  .  [measures]  which  are  constititionalry  impermissible  in  other 
contexts." 28  Thus  federal  legislation  that  is  beyond  one  federal 
jurisdictional  basis  (the  Commerce  Clause),  may  nonetheless  come 
within  another  federal  jurisdictional  basis  (the  enforcement  section 
of  the  14th  Amendment),  to  accomplish  what  was  prohibited  by  the 
11th  Amendment.29  There  is  no  reason  to  believe  that  in  enacting  a 
PERISA  Congress  could  not  use  section  5  of  the  14th  Amendment  to 
accomplish  what  might  be  prohibited  by  the  10th  Amendment. 

If  the  National  League  of  Cities  decision  does  in  some  manner 
limit  the  kind  of  regulation  of  state  and  local  government  retirement 
plans  which  Congress  can  legislate,  the  Fourteenth  Amendment's 
grant  of  enforcement  power  provides  Congress  with  an  alternative 
jurisdictional  basis  that  is  ample  to  fully  regulate  the  universe  of 
public  employee  retirement  systems. 

A  fourth  means  by  which  Congress  can  effectively  regulate  govern- 
mental plans  involves  the  placing  of  additional  conditions  onto 
federal  revenue  sharing  grants  made  to  state  and  local  governments. 

Certain  conditions  relating  to  the  use  by  local  governments  of 
revenue  sharing  funds  have  existed  in  the  past,  and  others  continue 
to  exist  today.30  For  instance,  local  and  state  governments  receiving 
funds  must  be  audited  independently  every  three  years  in  accordance 
with  generally  accepted  accounting  principles,31  and  must  publicize 
proposed  uses  of  revenue  sharing  funds.32  Although  Congress  has 
been  unwilling  to  attach  conditions  onto  its  revenue  sharing  grants, 
it  clearly  could  require  that  retirement  systems  of  state  and  local 
governments  conform  to  specified  standards  as  a  condition  to  the 
payment  of  revenue  sharing  funds  to  the  governmental  entity.  Given 
the  huge  sums  involved  in  the  revenue  sharing  program,33  and  the 
fact  that  revenue  sharing  funds  are  often  used  to  fund  state  and 
local  government  pension  programs,  attaching  conditions  to  revenue 
sharing  grants  represents  an  effective  method  by  which  the  federal 
government  could  induce  state  and  local  government  plans  to  conform 
their  pension  plans  to  meet  certain  standards. 

Civil  Rights  Act  of  1964 — Title  VII 

Federal  law  regulating  employment  practices  significantly  affects 
the  operation  of  state  and  local  government  pension  plans.  Section 


*•  Supra,  note  3  at  footnote  17. 
*  427  U.S.  445  (1976). 
2«  Id.  at  456. 
»  Supra,  p.  16. 
"  Infra,  p.  36. 

«  Act  of  Oct.  13,  1976,  Pub.  L.  No.  94-488  (to  be  codified  in  31  U.S.C.  1243(c)(1)). 
"  Act  of  Oct.  13,  1976,  Pub.  L.  No.  94-188  (to  be  codified  in  31  U.S.C.  1241(c)(1)). 

«  Approximately  $6.9  billion  of  entitlement  payments  were  authorized  under  the  revenue  sharing  pro- 
p-am for  fiscal  year  1977.  S.  Rep.  No.  94-1207,  94th  Cong.,  2d  Sess.  1-2,  reprinted  in  1976  U.S.C. C.A.N. 
">151-52. 
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703(a)  of  the  Civil  Rights  Act  of  1964  1  provides  that  it  shall  be  unlaw- 
ful for  an  employer  to  discriminate  against  an  employee  in  an  employ- 
ment practice  on  the  basis  of  race,  religion,  sex,  or  national  origin. 
The  1964  Act  was  amended  in  1972  2  to  bring  state  and  local  govern- 
ments, as  employers,  within  the  scope  of  employers  subject  to  the  Act. 

It  is  undisputed  that  a  government's  administration  of  its  retire- 
ment system  represents  an  employment  practice  within  the  meaning 
of  Title  VII.3  Accordingly,  it  is  clear  that  a  retirement  system  may 
not  discriminate  on  the  basis  of  the  sex  of  a  plan  participant.  But 
what  constitutes  unlawful  discrimination  on  the  basis  of  sex,  in  the 
context  of  a  retirement  system,  is  far  from  clear. 

The  Supreme  Court,  in  Fitzpatrick  v.  Bitzer*  recently  considered 
only  11th  Amendment  issues,  and  affirmed  lower  court  decisions 
holding  that  it  is  an  unlawful  employment  practice  for  an  employer 
to  maintain  a  retirement  system  that  allows  women  to  retire  earlier 
than  men  and  that  provides  higher  rate  differentials  for  women  who 
elect  early  retirement.  The  trial  court  stated:  "A  plain  reading  of  the 
present  statute  [Title  VII]  teaches  us  that  retirement  plans  which 
treat  men  and  women  differently  with  respect  to  their  ages  of  retire- 
ment are  prohibited.' ' 5  The  District  Court  attempted  to  decisively 
resolve  the  sex  discrimination  issue:  "The  Connecticut  retirement  plan 
constitutes  an  unlawful  employment  practice,  because  it  discrimi- 
nates between  men  and  women  with  regard  to  employment  fringe 
benefits  and  is  therefore  found  by  the  Court  to  be  illegal  and  in  viola- 
tion of  federal  statutory  law."  6 

Other  appellate  court  cases  appear  to  strongly  support  this  inter- 
pretation of  Title  VII  as  it  applies  to  retirement  systems  generally. 
Bartmess  v.  Drewrys  U.S.A.,  Inc.,7  and  Peters  v.  Missouri  Pacific  Rail- 
road Co.8  find  violative  of  section  703(a)  a  collectively-bargained  retire- 
ment plan  that  mandates  retirement  for  women  at  age  62  and  for  men 
at  age  65.  Rosen  v.  Public  Service  Electric  and  Gas  Co.9  holds  that  a 
retirement  plan  which  pays  women  who  elect  early  retirement  a  higher 
benefit  than  similarly  situated  men  to  elect  early  retirement,  and 
which  mandates  that  women  retire  at  age  65  and  men  at  age  70,  vio- 
lates Title  VII.  In  Chastang  v.  Flynn  and  Emrich  Co.,10  the  Fourth 
Circuit  affirms  the  district  court's  holding  that  a  vesting  schedule  which 
results  in  female  early  retirees'  retaining  a  higher  percentage  of  vesting 
than  similarly  situated  male  early  retirees  represents  prohibited  dis- 
crimination on  the  basis  of  sex. 

The  issues  involved  in  these  appellate  court  cases,  together  with  an 
additional  important  issue,  are  present  in  Manhart  v.  City  of  Los 
Angeles,  Department  oj  Water.11  Manhart  involves  a  contributory  define 
benefit  pension  plan  maintained  by  the  Department  of  Water  and 
Power,  City  of  Los  Angeles.  Under  the  Department's  plan,  men  and 
women  similarly  situated  received  equal  retirement  benefits.  But  using 


1  42  U.S.C.  §  2000e-2(a)(1970). 

2  Equal  Employment  Opportunity  Act  of  1972,  Pub.  L.  No.  92-261,  86  Stat.  103  (1972). 
»  Fitzpatrick  v.  Bitzer,  427  U.S.  445  (1976). 

*  Id. 

6  390  F.  Supp.  278,  287  (D.  Conn.  1974);  see  also,  Peters  v.  Missouri  Pac.  R.R.  Co.,  483  F.  2d  490  (5th  Cir. 
1973),  cert,  denied,  414  U.S.  1002  (1973). 

•  Id.  at  288. 

» 444  F.  2d  1186  (7th  Cir.  1971),  cert,  denied,  404  U.S.  939  (1971). 

8  483  F.  2d  490  (5th  Cir.  1973),  cert,  denied,  414  U.S.  1002  (1973). 

9  477  F.  2d  90  (3d  Cir.  1973). 

»  541  F.  2d  1040  (4th  Cir.  1976). 

11  553  F.  2d  581  (9th  Cir.  1976).  rehearing  and  rehearing  en  banc  denied,  553  F.  2d  592  (1977);  cert,  granted, 
46  U.S.L.W.  3214  (1977)  (No.  1810). 
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the  rationale  that  women  as  a  group  live  longer  than  men,  the  plan 
required  a  15  percent  higher  contribution  by  the  female  participants. 
Hence  a  women  participant  contributed  more  than  a  male  participant, 
yet  both  received  the  same  benefit. 

In  striking  down  this  aspect  of  the  pension  plan,  the  Court  of 
Appeals  states: 

To  require  every  individual  woman  to  contribute  15  percent  more  into  the 
retirement  fund  than  her  male  counterpart  must  contribute  because  women  "on 
the  average"  live  longer  than  men  is  just  the  kind  of  abstract  generalization, 
applied  to  individual  women  because  of  their  being  women,  which  Title  VII  was 
designed  to  abolish.  Not  all  women  live  longer  than  all  men,  yet  each  individual 
women  is  required  to  contribute  more,  not  because  she  as  an  individual  will  live 
longer,  but  because  the  members  of  her  sexual  group,  on  the  average,  live  longer.12 

The  issue  in  Manhart  regarding  whether  equal  benefits  as  well  as 
equal  contributions  are  required  is  reflected  in  the  relevant  admin- 
istrative actions  occurring  in  this  period.  An  E.E.O.C.  guideline  of 
1972  states:  "It  shall  be  an  unlawful  employment  practice  for  an 
employer  to  have  a  pension  or  retirement  plan  which  establishes 
different  optional  or  compulsory  retirement  ages  based  on  sex,  or 
which  differentiates  in  benefits  on  the  basis  of  sex."  13  The  same 
E.E.O.C.  regulation  deems  it  violative  of  the  law  for  a  plan  to  pay 
unequal  benefits  to  males  and  females  even  if  employer  contributions 
are  equal.  On  the  other  hand,  regulations  issued  by  the  Department 
of  Labor  14  under  the  Equal  Pay  Act  are  to  the  contrary,  and  permit 
unequal  benefits  so  long  as  employer  contributions  are  equal. 

Were  the  case  law  to  end  at  this  point,  the  meaning  of  Title  VII  in 
the  context  of  retirement  plans  generally,  and  governmental  retirement 
systems  specifically,  could  be  viewed  as  taking  shape  in  a  consistent, 
albeit  slow,  and,  in  terms  of  the  specific  kinds  of  discrimination  raised, 
somewhat  unpredictable  manner. 

The  Supreme  Court's  recent  decision  in  General  Electric  Co.  v. 
Gilbert,™  however,  significantly  clouds  this  entire  interpretive  process. 

The  facts  and  holding  of  Gilbert  are  well-known  and  are  accordingly 
not  discussed  here.  The  significance  of  Gilbert  is  impossible  to 
predict,  both  in  terms  of  Title  VII  law  generally  and  sex  discrimina- 
tion in  employer-sponsored  retirement  plans  specifically.  Clearly, 
some  employment  practices  that  formerly  were  believed  to  be  pro- 
hibited because  discrimination  on  the  basis  of  sex  was  involved  are 
now  permitted.  For  example,  the  Supreme  Court  in  Nashville  Gas 
Co.  v.  Satty  16  held  an  employer's  policy  of  forfeiting  an  employee's 
seniority  following  her  pregnancy  leave  violates  Title  VII,  but  that 
the  employer's  practice  of  not  awarding  sick-leave  pay  to  pregnant 
employees  is  not  a  per  se  violation  of  the  Act.  Whether  any  of  the 
discriminatory  pension  plan  practices  struck  down  in  Rosen  v.  Public 
Service  Electric  and  Gas  Co.,17  Chastang  v.  Flynn  and  Emrich  Co.,18 
Bartmess  v.  Drewrys  U.S.A.,  Inc.,19  or  Peters  v.  Missouri  Pacific  Pail- 
road  Co.,20  are  permitted  remains  to  be  seen.  The  9th  Circuit  Court  of 


12  Id.  at  585. 

a  29  CP  JR.  §  1G04.9  (1970). 
«29  C.F.R.  §800.110  (1970). 
>5  429  U.S.  12.")  (1970). 
i«46  U.S.L.W.  4200  (1977). 
>7  Supra,  note  9. 
•8  Supra,  note  10. 

'»  444  P.  2d  1180  (7th  Cir.  1971),  cert,  denied,  404  U.S.  939  (1971). 
20  Supra,  note  8. 
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Appeals,  in  affirming  its  pre-Gilbert  decision  in  Manhart  v.  City  of  Los 
Angeles  Department  oj  Water,21  concludes  that  the  illegality  of  the  prac- 
tice of  the  Los  Angeles  Department  of  Water  and  Power  in  requiring  a 
15  percent  higher  contribution  from  female  participants  is  not  made 
permissible  by  the  Supreme  Court's  decision  in  Gilbert.  Importantly, 
however  one  of  the  three  judges  who  issued  the  original  9th  Circuit 
opinion  and  considered  the  petition  for  rehearing  states  very  strongly 
in  a  dissent  to  the  denial  of  the  motion  for  a  rehearing  that  appellants 
(City  of  Los  Angeles) ,  because  of  Gilbert,  should  have  at  least  had  the 
opportunity  to  prove  that  its  retirement  plan  was  justified.  Further, 
Judge  Kilkenny  continues  in  dissent,  the  sex  discrimination  aspects  of 
the  Los  Angeles  plan  are  exactly  analogous  to  those  aspects  of  General 
Electric's  disability  plan,  and  hence  should  be  permitted  in  light  of 
Gilbert/2 

While  the  9th  Circuit  Court  concluded  that  the  Supreme  Court's 
decision  in  Gilbert  does  not  make  legitimate  the  Los  Angeles  Water 
Department  plan,  Judge  Kilkenny's  dissent  signifies  that  Gilbert  will 
alter  the  analysis  of  retirement  plans  that  has  developed  over  the 
years  in  the  context  of  Title  VII.23  The  precise  way  in  which  this 
developing  regulatory  and  case  law  will  change  remains  to  be  seen. 

The  Supreme  Court  has  granted  certiorari  in  Manhart,24'  and  its 
treatment  of  the  appeal  may  resolve  many  of  the  issues  sharply  dis- 
puted by  Judge  Kilkenny  as  well  as  the  broader  issues  relating  to  the 
use  of  gender  based  mortality  tables. 

Legislative  efforts  presently  underway  to  reverse  Gilbert  will,  if 
successful,  clarify  that  the  kind  of  coverage  in  the  General  Electric 
disability  plan  represents  the  kind  of  discrimination  on  the  basis  of 
sex  prohibited  by  Title  VII.25  It  is  not  expected  that  these  pending 
legislative  proposals  will  address  the  variety  of  practices  described  in 
Bartmess  v.  Drewrys  U.S.A.,  Inc.,  Peters  v.  Missouri  Pacific  R.R.  Co., 
Rosen  v.  Public  Service  Electric  and  Gas  Co.,  and  Chastang  v.  I'lynn  and 
Emrich  Co.26 

Government  plans,  in  any  event,  will  clearly  remain  subject  to  Title 
VII,  and  thereby  subject  to  a  pervasive  and  significant  from  of  federal 
regulation. 

Age  Discrimination  in  Employment  Act 

The  Age  Discrimination  in  Employment  Act  1  respresents  an  addi- 
tional aspect  of  federal  law  that  has  a  significant  impact  on  state  and 
local  public  employee  retirement  systems. 

The  Act,  as  passed  in  1967,  prohibits  emplo}^ers  from  discriminating 
against  individuals  on  the  basis  of  age  with  respect  to  hire,  discharge, 
or  other  terms  and  conditions  of  employment, 2  if  those  individuals 
are  between  the  ages  of  40  and  65.3  Exceptions  from  the  general  pro- 
scription against  discrimination  on  the  basis  of  age  include  the 
well  known  bona  fide  occupational  qualification  situation,4  bona  fide 


21  Supra,  note  11. 

22  Ii.  at  594. 

«  See,  e.g.,  Mitchell  v.  Bd.  of  Trustees  of  Pickens  County  School  Dist.,  Civ.  No.  75-143  (D.S.C.  July  27, 
1977). 

24  Supra,  note  11. 

25  S:  995.  95th  Cong.  1st  Sess.  (1977);  H.R.  6075,  95th  Cong.  1st.  Sess.  (1977); 

26  Supra,  notes  17-20. 

1  29  U.S. C.  §  621-834  (1979). 

2  Id.  §  623. 
*  Id.  §  631. 

«  Id.  §623(0(1). 
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seniority  system  or  employee  benefit  plan  exceptions,5  and  the  good 
cause  exception.6 

The  1967  Act  specifically  excluded  all  federal,  state,  and  local  govern- 
ment entities  from  the  definition  of  employer.7  For  state  and  local 
governments,  the  key  Act  is  the  1974  Act  amending  the  A.D.E.A.8 
State  and  local  governments  were  specifically  brought  within  the 
definition  of  "employer",9  and  hence  are  treated  equally  with  private 
employers  under  the  Act.10  The  prohibited  employer  practices,  as  well 
as  the  exceptions  permitted  in  section  623(f),  were  not  altered  by  the 
1974  amendments. 

Notice  must  also  be  taken  of  pending  amendments  to  the  Age 
Discrimination  in  Employment  Act,  H.R.  5383,  as  passed  by  the  House 
of  Representatives  on  September  23,  1977,  would  (1)  raise  the  upper 
limit  of  the  protected  age  group  for  private  sector  and  state  and  local 
government  employees  from  age  65  to  70,  and,  most  important  for 
present  purposes,  (2)  clarify  that  involuntary  retirement  before 
age  70  on  account  of  age  shall  not  be  required  or  permitted  by  any 
seniority  system  or  employee  benefit  plan.11  The  Senate  passed  H.R. 
5383  on  October  19,  1977,  but  exempted  from  the  prohibition  against 
involuntary  retirement  at  age  65  executives  entitled  to  large  pension 
benefits  and  fully  tenured  college  and  university  professors.  As  is 
immediately  apparent,  the  enactment  of  H.K.  5383  would  significantly 
alter  the  A.D.E.A.  as  it  relates  to  public  employee  retirement  systems. 

The  Age  Discrimination  in  Employment  Act,  it  is  recalled,  does  per- 
mit an  employer,  including  a  governmental  employer,  to  require  an 
employee  to  retire,  or  otherwise  discriminate  against  an  employee 
because  of  age,  if  the  employer  does  so 

To  observe  the  terms  of  a  bona  fide  seniority  system  or  any  bona  fide  employee 
benefit  plan  such  as  a  retirement,  pension,  or  insurance  plan,  which  is  not  a  sub- 
terfuge to  evade  the  purposes  of  this  chapter,  except  that  no  such  employee 
benefit  plan  shall  excuse  the  failure  to  hire  any  individual.  .  .  .12 

A  quick  reading  of  this  provision  demonstrates  its  inherently  con- 
tradictory nature:  an  employer  may  not  discriminate  on  the  basis  of 
age  unless  the  employer  maintains  a  bona  fide  pension  plan  which 
permits  or  requires  discrimination  on  the  basis  of  age.  As  might  be 
expected,  the  meaning  of  29  U.S.C.A.  623(f)(2),  better  known  as  the 
"4(f)(2)  exception",13  has  not  been  clear  to  the  courts  either. 

The  varying  analyses  that  have  surfaced  with  regard  to  the  4(f)(2) 
exception  have  been  substantially  clarified  in  recent  months.  In 
McMann  v.  United  Air  Lines, 14  the  Supreme  Court  holds  that  a 


•Id.  §  632(0(2). 
•  Id.  §  623(0(3). 
7  Id.  §  630(b). 

«  A.D.E.A.  Amendments  of  1974,  Pub.  L.  No.  93-259,  88  Stat.  74. 
»  29  U.S.C.  §  630(b)  (Supp.  V  1975). 

10  This  section  does  not  include  a  discussion  of  the  application  of  the  A.D.E.A.  to  the  Federal  Government 

as  an  employer  of.  Christie  v.  Marston,  551  F.  2d  1080  (7th  Cir.  1977). 
•i  H.R.  Rep.  No.  527  Part  1,  95th  Cong.,  1st  Sess.  (1977). 
M  Supra,  note  5  (emphasis  addedl. 

W  2'j  U.S.C.  §  623(f) (2) (1970)  (corresponds  to  Age  Discrimination  in  Employment  Act  of  1967,  section  4(f) 

(2)). 

i«  46  U.S.L.W.  4013  (1977). 
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retirement  plan  which  antedates  the  enactment  of  the  A.D.E.A.  in 
1967  and  requires  retirement  prior  to  age  65  is  not  prohibited  by  the 
Act,  but  rather  is  permitted  under  the  4(f)(2)  exception.  The  Court 
extensively  reviews  the  legislative  history  of  section  4(f)(2),  and 
concludes  that  it  was  "intended  to  permit  observance  of  the  manda- 
tory retirement  terms  of  bona  fide  retirement  plans,  but  that  the 
existence  of  such  plans  could  not  be  used  as  an  excuse  not  to  hire  any 
person  because  of  age."  It  also  holds  that  "we  find  nothing  to  indi- 
cate Congress  intended  wholesale  invalidation  of  retirement  plans 
instituted  in  good  faith  before  its  passage,  or  intended  to  require 
employers  to  bear  the  burden  of  showing  a  business  or  economic 
purpose  to  justify  bona  fide  pre-existing  plans.  .  .  ."15  This  decision  by 
the  High  Court  indicates  that  the  analysis  of  the  5th  Circuit  Court  of 
Appeals  in  Brennan  v.  Taft  Broadcasting  Co., 16  in  which  a  pre-1967 
retirement  plan  requiring  retirement  at  age  60  is  found  permissible, 
is  correct,  thereby  resolving  the  clear  conflict  that  had  previously 
existed  between  the  4th  and  5th  Circuits  with  regard  to  the  legality 
of  mandatory  retirement  policies  established  before  1967. 

An  alternative  analysis  that  the  Supreme  Court  has  decided  not  to 
consider  is  found  in  the  3d  Circuit's  opinion  in  Zinger  v.  Blanchette.17 
The  Court  focuses  not  on  whether  the  establishment  of  the  plan  and 
its  pre-age  65  mandator}^  retirement  policy  precedes  or  follows  the 
enactment  of  the  A.D.E.A.  in  1967,  but  rather  on  whether  the  retire- 
ment plan,  and  particularly  its  benefit  level,  is  bona  fide.  The  Supreme 
Court's  denial  of  the  petition  for  certiorari  in  Zinger,  coupled  with 
the  Court's  decision  in  McMann,  indicates  that  pension  plans  with 
mandatory  retirement  features  prior  to  age  65  fall  within  the  4(f)(2) 
exception  if  the  plan  was  either  (1)  established  prior  to  the  enactment 
of  the  A.D.E.A.  in  1967,  or  (2)  established  subsequent  to  1967  but 
contains  a  benefit  schedule  sufficiently  large  to  make  the  plan  bona 
fide.  Whether  a  post-1967  plan  mandating  retirement  prior  to  age  65 
but  containing  a  very  meager  benefit  schedule  is  permitted  under  the 
4(f)(2)  exception  remains  to  be  seen. 

Additional  issues  are  present  when  the  employer  involved  in  an 
A.D.E.A.  action  is  a  state  or  local  government  acting  as  an  employer. 
This  Report,  supra,  discusses  at  length  the  constitutional  limitations 
of  Congressional  power  in  the  context  of  the  federal  relationship. 
With  regard  to  the  applicability  of  the  A.D.E.A.  to  state  and  local 
governments  in  light  of  National  League  of  Cities,  et  at.,  v.  Usery,18:  it 
appears  that  federal  law  prohibiting  employment  discrimination  by 
state  and  local  governments,  and  having  only  a  slight  impact  on  the 
fiscal  operations  of  the  regulated  government  entity,  is  not  prohibited 
by  National  League  of  Cities.  A  number  of  courts  have  so  held  in 
recent  months.19  The  precise  significance  of  National  League  of  Cities, 


•5  Id.  at  4046. 

i«  500  F.  2d  212  (5th  Cir.  1974). 

v  549  F.  2d  901  (3d  Cir.  1977),  cert,  denied.  96  U.S.L.W.  3436  (1978). 
is  426  U.S.  833  (1976). 

»  See,  e.g.,  Usery  v.  Bd.  of  Sduc.  of  Salt  Lake  Ciiy.  421  F.  Supp.  718  (D.  Utah  1976);  Usery  v.  Bettendorf 
Community  School  Dist.,  423  F.  Supp.  637  (S.D.  Iowa  1967);  Christei^en  v.  Iowa,  417  F.  Supp.  423  fN.D. 
Iowa  1976);  Usery  v.  Allegheny  County  lust.  Dist..  544  F.  2d  148  (3d  Cir.  1976),  cert,  denied,  45  U.S.L.W.  3651 
(1977) ;  Usery  v.  Charlestown  County  School  Sys.,  No.  76-2340  (4th  Cir.  July  25, 1779) ;  Usery  v.  Fort  Madison 
Community  School  Dist.,  No.  C  75-62-1  (S.D.  Iowa,  motion  to  dismiss  denied  Sept.  1,  1976);  Us^ry  v. 
Sioux  City  Community  School  Dist.,  No.  C  76-4024  (N.D.  Iowa,  motion  to  dismiss  denied  Aug.  20,  1976); 
Riiey  v.  Univ.  of  Lowell,  Civ.  No.  76-11 18-M  (D.  Mass.,  motion  to  dismiss  denied  July  22,  1976). 
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and  alternative  bases  of  Congressional  power,  are  discussed  above.20 
A  related  issue  involves  the  ability  of  federal  courts  to  award  money 
damages  to  be  paid  by  a  state  government,  a  clear  possibility  under 
the  Act.21  As  is  discussed  at  length  earlier  in  this  report,22  the  11th 
Amendment  issue  just  described  is  resolved  in  favor  of  federal  court 
jurisdiction  to  award  money  damages  against  a  state  once  it  is  ap- 
preciated that  the  Age  Discrimination  in  Employment  Act  is  enacted 
pursuant  not  only  to  Congress'  power  under  the  Commerce  Clause,23 
but  also  an  exercise  of  Congressional  power  under  section  5  of  the 
Fourteenth  Amendment. 

Securities  Acts 

Existing  federal  law  regulating  the  securities  markets  represents 
an  ongoing  federal  involvement  in  state  and  municipal  pension  funds. 

It  is  well  established  that  the  antifraud  provisions  of  the  Securities 
Act  of  1933  1  and  the  Securities  Exchange  Act  of  1934  2  apply  to 
issuers  of  state  and  local  government  securities.3  That  is,  state  and 
local  government  issuers  must  disclose  to  potential  investors  all  infor- 
mation that  might  reasonably  be  useful  to  potential  investors  in 
reaching  an  investment  decision.  As  has  often  been  stated,  the  focus 
is  on  materiality.  That  which  is  material  to  the  investment  decision 
must  be  fully  and  fairly  disclosed  to  the  prospective  purchaser,  if 
liability  under  the  antifraud  provisions  of  the  '33  and  '34  Acts  is  to 
be  avoided.  "A  fact  is  material  if  it  concerns  information  about  which 
an  average  prudent  investor  ought  reasonably  to  be  informed  before 
purchasing  the  security."  4 

The  Securities  Act  Amendments  of  1975  5  did  not  alter  this  basic 
regulatory  scheme.  These  amendments  do  significantly  increase  fed- 
eral regulation  of  the  municipal  securities  markets.  But  regulation 
of  the  issuer  directly  is  not  changed.  State  and  municipal  issuers 
remain  subject  to  the  antifraud  provisions  of  the  Acts,  and  remain 
exempt  from  predisclosure  registration  and  other  Securities  and 
Exchange  Commission  pre-sale  regulation. 

Despite  lengthy  experience  with  antifraud  actions  based  on  the 
'33  and  '34  Acts,  the  precise  role  that  information  relating  to  an 
issuer's  pension  plan  plays  in  full  and  fair  disclosure  of  all  material 
information  is  far  from  clear.  Few  actions  have  been  brought  under 
the  Securities  Acts  in  which  the  plaintiff  has  claimed  a  governmental 
issuer  failed  to  meet  the  antifraud  disclosure  requirements,  thereby 
causing  injury  to  the  prospective  purchaser.6  There  are  no  significant 
reported  decisions  in  which  such  non-disclosure  or  misleading  dis- 
closure involved  the  municipal  or  state  issuer's  retirement  systems. 

In  conclusion,  it  appears  that  federal  law  regulating  the  issuance 
and  sale  of  securities,  in  theory,  is  applicable  to  state  and  municipal 
issuers  of  securities.  The  precise  significance  of  this  form  of  federal 
regulation,  specifically  in  terms  of  the  kind  of  information  relating 
to  a  pension  plan  which  a  governmental  issuer  must  disclose,  has  not 
been  clarified  either  by  statutory  or  case  law. 


Supra,  p.  17. 

*  20  P.S.C.  §(',20  (1970). 
Supra,  p.  16. 

a  U.K.  CONST,  art  I.  §8,  cl.3. 

«  15  U.S.C.  §77(Q)  (1976). 
I  16  U.S.C.  §78  j(b)  (1076). 

=  SF.C  v.  Charles  A.  Morris  and  Assoc.  Inc..  386  F.  Supp.  1327  (W.D.  Tenn.  1073). 

*  Johns  Hopkins  Cuiv  v.  Button,  422  P.  2d  1124  (4th  Cir.  1070,  cert,  denied.,  416  U.S.  016  (1074). 

*  Pub.  L.  No.  04-20,  80  Stat.  07  (1075). 

*  See,  e.q.,  Ycomans  v.  Kentucky,  614  F.  2d  003  (6th  Cir.  1075);  SEC  v.  Washington  County  Utility  Dist., 
No.  2-77-15  (E.D.  Tenn.  1077). 
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A  second  and  extremely  topical  securities  law  involvement  in  pen- 
sion and  welfare  benefit  plans,  theoretically  including  public  employee 
retirement  systems,  centers  on  the  recent  decision  by  the  Seventh 
Circuit  Court  of  Appeals  in  Daniel  v.  International  Brotherhood  of 
'Teamsters.7  In  Daniel,  the  Court  of  Appeals  affirmed  the  holding  of  the 
District  Court  that  mandatory  participation  by  an  employee  in  a  non- 
contributory  pension  plan  represents  the  sale  of  a  security  by  the  plan 
to  the  participant,  thereby  making  applicable  to  the  plan  the  antifraud 
(disclosure)  provisions  of  the  Securities  Acts.8  Presumably  a  Daniel 
theory  is  more  feasible  in  the  context  of  a  contributory  plan,  in 
that  it  is  more  easity  appreciated  that  the  decision  to  enter  into  an 
employment  relationship  represents  an  investment  decision  by  the 
prospective  empk^-ee  in  terms  of  the  pension  plan. 

The  significance  of  the  Seventh  Circuit's  decision  is  still  far  from 
clear.  Review  has  been  granted  by  the  Supreme  Court,9  and  a  number 
of  amici  curiae  urging  reversal  seem  likely.10  Additionally,  a  number  of 
district  courts  have  reached  decisions  contrary  to  Daniel  on  similar 
facts.11  Furthermore,  Daniel  itself  is  still  at  a  preliminary,  albeit 
vital,  stage.  The  present  decision  by  the  Seventh  Circuit  and  its  appeal 
to  the  Supreme  Court  involve  denials  of  defendant's  motions  to 
dismiss  the  plaintiff's  complaints  on  the  ground  that  the  trial 
court  lacked  subject  matter  jurisdiction  and  that  plaintiffs  failed 
to  state  a  claim  upon  which  relief  could  be  granted;  that  isr  that  the 
Securities  Acts  create  no  cause  of  action  based  upon  the  non-disclosure 
which  plaintiff  has  alleged.  Thus  no  finding  of  liability  has  been  made, 
and  the  courts  have  not  yet  had  the  opportunity  to  consider  what 
represents  "materiality"  in  the  context  of  the  purchase  of  a  security 
in  the  form  of  participation  in  a  plan,  when  an}"  such  disclosure  must 
be  made,  what  standard  (e.g.  scienter,  negligence)  will  be  used  to  de- 
termine liability,  and  so  on. 

It  should  also  be  noted  that  the  Securities  and  Exchange  Com- 
mission has  recently  taken  an  increasingly  expansive  view  of  securities 
law  and  fraud  in  the  context  of  pension  and  welfare  benefit  plans. 
In  S.E.C.  v.  Shenker, 12  the  U.S.  District  Court  for  the  District  of 
Columbia  permanently  enjoined  defendants  from  continued  violations 
of  the  antifraud  provisions  of  the  Securities  Acts.  Two  of  the  counts 
in  the  S.E.C.  complaint,  upon  which  the  permanent  injunction  and 
a  related  consent  decree  were  based,  charge  that  certain  trustees  of 
a  pension  fund  and  a  welfare  fund  violated  the  antifraud  provisions  of 
the  Securities  Acts  by  failing  to  disclose  their  participation  in  a  course 
of  conduct  through  which  assets  of  the  employee  benefit  plan  trust 
funds  Were  used  for  the  benefit  of  persons  other  than  the  participants 
in  the  funds.  It  is  apparently  the  view  of  the  S.E.C.  and  the  District 
Court  issuing  the  injunctions  and  approving  the  consent  decrees  in 


'  561  F.  2d  1223  (7th  Cir.  1977)  Cert,  granted,  No.77-7.53,  Feb.  21,  1978. 
".  8 Supra,  notes  1  and  2.  .  I .      -  . 

c  No.  77r753  Feb.  21.1978. 

10  Amici  curiae  before  the  7th  Circuit  included:  SEC,  Gray  Panthers,  Institute  for  Public  Interest  Rep- 
resentation. Teamsters  for  a  Democratic  Union,  Secretary  of  Labor,  ERISA  Industry  Committee,  and  the 
National  Coordinating  Committee  for  Multiemployer  Plans. 

11  Hurnv.  Retirement  Trust  Funds,  Etc.,  424  F.Supp.SO(CD.  Cal.  1976);  Weins  v.  International  Brother- 
hood of  Teamsters,  CA.  Number  7<j-2">17R,  (CD.  Cal.  1977):  Robinson  v.  United  Mine  Workers  of  America 
Health  and  Retirement  Funds.  Number  77-3398  (D.D.C  1977). 

M  No.  77-17S6  (D.D.C.  1977). 
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S.E.C.  v.  Shenker  that  fiduciary  breaches  by  pension  and  welfare  plan 
officials,  if  not  disclosed,  represent  violations  of  the  Securities  Acts. 13 
Unresolved  issues  involving  astronomical  sums  abound  for  govern- 
mental pension  and  welfare  plans  if  Daniel  is  upheld.  The  entire 
concepts  of  (1)  materiality  in  the  context  of  a  governmental  plan 
issuer  and  (2)  a  plan  participant  or  prospective  participant  as  a  pur- 
chaser of  a  security  in  the  form  of  an  interest  in  the  pension  or  welfare 
plan,  are  too  novel  to  be  considered  with  any  confidence  or  certainty. 
Standards  which  will  determine  retroactive  liability,  collective 
bargaining  considerations,  and  numerous  other  issues  will  have  to  be 
addressed.  The  tremendous  concern  expressed  by  plan  sponsors,  and 
others  in  the  private  sector,  following  Daniel,  is  equally  relevant  in  the 
context  of  governmental  plans.  If  Daniel  is  upheld,  or  not  firmly 
reversed,  and  the  Securities  and  Exchange  Commission  continues  in 
its  increasingly  aggresive  effort  to  apply  the  antifraud  provisions 
of  the  Securities  Acts  to  pension  and  welfare  plans,  public  employee 
retirement  systems  will  be  faced  with  a  federal  statutory,  regulatory, 
and  enforcement  framework  of  considerable  significance. 

Inteknal  Revenue  Code 

The  Internal  Revenue  Code  of  1954  1  is  of  obvious  significance  to 
public  employee  retirement  systems.  The  degree  to  which  public 
employee  retirement  systems  are  subject  to  various  Code  provisions 
has  a  direct  impact  on  virtually  every  aspect  of  a  state  or  local  govern- 
ment employee  benefit  plan. 

Before  considering  to  what  extent  public  employee  plans  are  sub- 
ject to  the  qualification  requirements  of  the  Internal  Revenue  Code,2 
the  result  of  receiving  "qualified"  status,  and  the  relevancy  to  state 
and  local  government  plans,  should  be  noted. 

Briefly  stated,  qualification  of  a  pension  plan  under  section  401(a) 
of  the  Internal  Revenue  Code  results  in  three  major  tax  benefits  for 
employees,  employers,  and  their  pension  plans: 

(1)  The  employer's  contributions  to  the  plan  are  deductible 
when  made,  even  if  the  employee  is  not  vested  in  them  at  that 
time; 3 

(2)  the  earnings  of  the  pension  trust  funds  are  not  taxed 
currently; 4 

(3)  the  contributions  made  by  an  employer  to  a  plan  on  behalf 
of  an  employee  are  not  currently  imputed  to  the  employee  for 
income  tax  purposes,  even  if  vested.5  Also,  advantageous  tax 
treatment  is  afforded  to  a  participant  who  receives  a  lump-sum 
distribution  from  a  qualified  plan,6  and  favorable  income  tax 
treatment 7  and  estate  tax  treatment 8  are  available  with  regard 
to  death  benefits  paid  from  a  qualified  plan. 

«*  Compare  Santa  Fe  Industries,  Inc.  v.  Green,  430  U.S.  462,  (1977),  in  which  the  Supreme  Court  holds 
that  fiduciary  breaches  in  the  absence  of  nondisclosure  are  not  actionable  under  the  antifraud  provisions 
of  the  securities  acts. 

i  I.R.C.  §  1  etsoq. 

U.R.C.  §401  et  seq. 

» Id.  §  404. 

« Id.  §501(a). 

*Id.  §  402(a). 

•  Id.  §  402(e). 
T  Id.  5  101(b). 

•  Id.  §  2039(c). 
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A  number  of  observations  are  in  order  with  regard  to  state  and 
local  government  plans  and  the  tax  implications  of  characterizing  a 
retirement  plan  as  qualified.  Because  gross  income  does  not  include 
income  accruing  to  a  state  or  local  government,9  the  advantage  to 
the  employer  in  having  a  qualified  plan — immediate  deductibility  of 
employer  contributions,  even  if  not  vested  in  the  employees — is  not 
relevant.  Whether  the  second  tax  advantage  to  qualified  status — 
deferral  of  taxation  of  the  income  of  the  pension  trust — is  of  relevance 
to  governmental  plans  is  unclear.  Where  the  trust  is  part  of  the 
governmental  entity,10  trust  income  presumably  would  be  imputed 
to  the  government  and  tax  exempt  on  that  basis.  With  minor  excep- 
tion, the  issue  has  not  been  litigated  or  addressed  administratively 
by  the  Internal  Revenue  Service. 

It  is  clear  that  the  third  advantage  of  qualified  status-deferral  of 
recognition  as  current  income  by  the  employee  of  employer  con- 
tributions in  which  the  employee  is  vested — is  relevant  for  govern- 
mental plans.  Deferral  of  recognition  of  income  is  a  matter  of  grace 
on  the  part  of  the  federal  government,11  and  the  fact  that  the  income 
in  this  instance  is  derived  from  a  governmental  employer  is  of  no 
consequence.  If  the  governmental  plan  is  not  treated  as  qualified, 
the  plan  participant  must  currently  recognize  as  income  the  con- 
tributions made  b}^  the  employer,  to  the  extent  the  participant 
is  vested  in  the  contributions.12  If  the  governmental  plan  is  treated 
as  qualified,  then  the  participant  may  defer  recognition  of  the  value 
of  his  vested,  funded  interest  in  the  plan  until  it  is  actually  distributed 
to  him.13  Such  actual  distribution  of  the  participant's  plan  interest 
and  recognition  of  income  will  probably  occur  after  the  participant 
is  no  longer  an  active  employee.  A  considerable  tax  savings  may 
result  in  that  the  participant  may  recognize  the  income  in  a  year  in 
which  taxable  income  is  considerably  less  than  the  year(s)  in  which 
the  participant  became  vested  in  the  employer's  contribution.  Also, 
as  in  the  private  sector,  the  plan  participant  of  a  qualified  govern- 
mental plan  is  eligible  to  receive  favorable  tax  treatment  if  his  in- 
terest is  distributed  in  the  form  of  a  lump  sum  distribution.14 

It  is  clear  that  almost  all  of  the  substantive  qualification  require- 
ments added  to  the  Internal  Revenue  Code  by  ERISA  specifically 
exempt  governmental  plans  from  coverage.  A  governmental  plan 
is  denned  as  "a  plan  established  or  maintained  for  its  employees  by 
the  .  .  .  government  of  any  State  or  political  subdivision  thereof, 
or  by  any  agency  or  instrumentality  of  any  of  the  foregoing  .  .  .  .  m5 
Such  governmental  plans  are  specifically  exempted  from  the  Code 
provisions  added  by  ERISA  which  relate  directly  to  participation,16 
vesting,17  funding,18  prohibited  transactions,19  joint  and  survivor 
annuities,20  plan  merger  and  consolidation,21  alienation  and  assign- 


9  Id.  §  115. 

10  See,  e.g.,  Fitzpatrick  v.  Bitzer,  427  U.S.  445  (1976). 

"  New  Colonial  Ice  Co.  v.  Helvering,  292  U.S.  435  (1934). 

121.R.C.  §  402(b). 

is  Id.  §  402(a). 

J*  Ii.  §  402(e). 

is  Id.  §  414(d). 

is  Id.  §410(c)(l)(A). 

17  Id.  §  411(e)(1)(A). 

i»  Id.  §  412(h)(3). 

19  Id.  §  4975(g)(2). 

»E  §401  (a)  (11). 

2i  Id.  §  401  (a)  (12). 


32 


ment  of  plan  benefits, 22  parent  of  benefits,23  certain  Social  Security 
benefit  increases,24  and  withdrawal  of  employee  contributions.25 
However,  governmental  plans  were  not  exempted  from  the  ERISA 
Internal  Revenue  Code  provisions  placing  specific  limitations  on 
benefits  and  contributions  under  qualified  plans.26 

Importantly,  qualified  governmental  plans  appear  to  remain  sub- 
ject to  the  Internal  Revenue  Code  participation,  vesting,  funding,  and 
fiduciary  standards  applicable  to  all  qualified  plans  before  the  enact- 
ment of  ERISA.  Code  section  410,  while  exempting  governmental 
plans  from  the  new  participation  standards,27  states  that  such  plans  do 
remain  subject  to  the  pre-ERISA  participation  standards.28  Thus  to 
be  qualified,  governmental  plans  must  in  theory  cover  70  percent  of  all 
the  employer's  emplo3^ees,  or  80  percent  of  all  employees  who  are 
eligible  to  benefit  in  the  plan  if  70  percent  or  more  of  all  the  employees 
are  eligible  to  benefit,  and  employees  who  are  employed  more  than  20 
hours  per  week  for  at  least  five  months  per  year.  In  addition,  such 
plans  apparently  must  not  have  service  requirements  in  excess  of 
five  years,  or  otherwise  discriminate  in  favor  of  highly  compensated 
employees.29  Similarly,  in  the  vesting  area,  ERISA  adds  Code  section 
411,  which  exempts  governmental  plans,30  but  preserves  the  pre- 
ERISA  Code  vesting  requirements  for  governmental  plans.31  Thus 
governmental  plans  to  be  qualified  must  provide  for  vesting  (1)  upon 
a  participant's  attaining  normal  retirement  age  or  the  age  and  service 
requirements  contained  in  the  plan,  (2)  upon  plan  termination,  and 
<3)  to  generally  prevent  discrimination  in  favor  of  highly  compensated 
employees.32 

With  regard  to  funding,  Code  section  412,  added  by  ERISA, 
exempts  governmental  plans  from  its  scope,33  and  preserves  the  pre- 
ERISA  safe-haven  rule  relating  to  whether  a  plan  termination  has 
occurred  upon  suspension  of  contributions  by  the  plan  sponsor.34 
Generally,  ERISA  did  not  change  the  pre-ERISA  "funding"  require- 
ments applicable  to  governmental  plans.  Prior  to  the  enactment  of 
ERISA,  however,  in  the  event  of  the  complete  suspension  of  contribu- 
tions under  a  governmental  plan,  an  IRS  "safe-haven"  rule  applied 
wherein  the  plan  would  not  be  considered  "terminated"  if  contribu- 
tions equal  to  at  least  normal  cost  plus  interest  on  the  unfunded  lia- 
bility had  been  made  (thus  preventing  the  initial  unfunded  liability 
from  increasing).35  This  safe-haven  rule  continues  to  apply  to  govern- 
mental plans  in  the  post-ERISA  period.  In  the  event  a  governmental 
plan,  subject  to  the  Internal  Revenue  Code,  terminates  or  is  deemed  to 
be  terminated  by  the  Internal  Revenue  Service,  plan  assets  must  be 
allocated  to  those  benefits  in  which  plan  participants  are  vested  (a 
provision  primarily  intended  to  prevent  a  reversion  of  plan  assets  to 
the  plan  sponsor).36 

»  Id.  §401  (a)  (13). 

«3  Id.  §  401(a) (14). 

*<  Id.  §  401  (a)  (15). 

"  Id.  &  401  (a)  (19). 

2»  Id.  §  415. 

2?  Supra,  note  16. 

«  I.R.C.  §  410(c)(2). 

»  Id.  §  401(a)(3)  and  (4)  (Sept.  1,  1974). 

ao  Id.  §  411(e)(1)(A). 

3i  Id.  §  411(e)(2). 

«  Id.  §  401(a)(4)  and  401(a)(7)  (Sept.  1,  1974). 
33  Supra,  note  18. 

s«  U.K.  Rep.  No.  93-1280,  93d  Cong.,  2d  Soss.  291  (1974). 

3«  Treas.  Rep.  §  1.401  -6(c)(2)  (Sept.  1,  1974). 

a*  I.R.C.  §  401(a)(7)  (Sept.  1,  1974);  I.R.C.  §  412(h). 
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With  regard  to  fiduciary  standards,  ERISA  adds  Code  section 
4975,  but  exempts  governmental  plans  from  its  scope.37  Pre-ERISA 
standards  are  maintained  for  governmental  plans,  however.38  Thus, 
in  theory,  a  qualified  governmental  plan  may  not  lend  any  part  of 
its  income  or  corpus  to  a  creator  of  the  trust,  substantial  contributor 
to  the  trust,  or  similar  entity,  without  adequate  security.  The  plan 
also  may  not  pay  excessive  compensation  to  such  a  person,  purchase 
securities  at  excessive  prices  from  such  an  entity,  sell  securities  at 
an  undervalued  price  to  such  an  entity,  etc.39 

Until  recently  (see  next  paragraph),  Internal  Revenue  Service 
Rulings  suggested  that  governmental  plans  are  subject  to  these 
various  qualification  requirements  of  the  Internal  Revenue  Code.40 

This  interpretation  by  the  Service,  it  should  be  carefully  noted, 
has  had  virtually  no  practical  significance  to  state  and  local  plans. 
Enforcement  of  the  qualification  standards  against  public  plans 
has  been  for  the  most  part  non-existent.  No  plans  have  been  dis- 
qualified, and  it  does  not  appear  that  the  Service  has  ever  success- 
fully imputed  to  a  public  plan  participant  the  value  of  his  vested, 
funded,  pension  plan  interest  in  a  situation  in  which  the  participant 
sought  to  defer  recognition  of  that  income;  i.e.  receive  the  benefit 
of  having  the  plan  viewed  as  qualified. 

Furthermore,  following  a  recent  flurry  of  protest  when  the  Service 
did  begin  to  apply  the  qualification  requirements  to  state  and  local 
governmental  plans,  the  Service  announced  41  that  it  will  reconsider 
whether  (1)  the  qualification  requirements  apply  to  public  plans,  and 
(2)  the  trusts  of  such  plans  are  subject  to  tax  on  their  income.  Until 
such  a  review  is  completed,  the  Internal  Revenue  Service  has  indicated 
it  will  resolve  these  issues  in  favor  of  the  taxpayer  or  governmental 
unit;  that  is,  continue  to  treat  the  plan  as  if  it  were  qualified.42  Any 
attempt  to  explain  this  attitude  on  the  part  of  the  Internal  Revenue 
Service  is,  of  course,  highly  speculative.  It  does  appear,  however, 
that  the  existence  of  a  qualification  letter  for  the  retirement  plan 
for  federal  judges  43 — a  plan  thought  to  be  highly  discriminatory  in 
favor  of  highly  compensated  employees — has  played  some  role  in 
the  decision  not  to  challenge  the  status  of  governmental  plans. 

Of  interest  and  importance  in  the  context  of  governmental  plans 
and  the  Internal  Revenue  Code  is  P.L.  94-236, 44  enacted  by  Congress 
in  1976  in  response  to  the  New  York  City  fiscal  crisis.  A  key  element 
of  the  refinancing  program  for  New  York  City  in  1976  involved  the 
purchase  by  five  New  York  City  pension  funds  of  New  York  City 
bonds.  Great  concern  was  expressed  by  the  trustees  of  the  pension 
plans,  the  Internal  Revenue  Service,  and  the  Congress  that  the  pro- 
posed investments  violated  the  exclusive  benefit  rule  of  Code  section 
401(a)  and  certain  fiduciary  provisions  of  Code  section  503(b),  as 
those  provisions  applied  to  governmental  plans  (see  above).  P.L. 


37  Supra,  note  19. 
3SI.R.C.  §  503(a)(1)(B). 
w/d.  §  503(b). 

*9  Rev.  Rul.  72-14.  1972-1  C.B.  106. 
«  T.R.  1869,  Aug.  10,  1977. 
«  Id. 

«  Rev.  Rul.  61-218,  1961-2  C.B.  102. 

«  90  Stat.  238  (94th  Cong.  2d  Sess.,  1976). 
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94-236  waived  the  prohibited  transactions  and  exclusive  benefit  rules 
of  the  Internal  Revenue  Code  with  regard  to  the  purchase  of  New 
York  City  securities  by  the  five  city  pension  funds,  a  step  necessitated 
by  the  general  unmarketability  and  high  risk  nature  of  such  bonds  at 
that  time.  The  Ways  and  Means  Committee,  in  approving  the  bill, 
stressed  that  it  should  not  be  interpreted  as  a  precedent  under  which 
governments  can  use  plan  assets  to  assist  cities  in  raising  revenues 
during  periods  of  financial  crisis,  even  though  such  use  of  plan  assets 
might  violate  the  exclusive  benefit  or  prohibited  transaction  rules  of 
the  Internal  Revenue  Code.45  Despite  the  fact  that  those  Code  pro- 
visions which  are  applicable  to  governmental  plans  are  generally  not 
enforced  by  the  Internal  Revenue  Service,  the  presence  of  such 
provisions  of  law  serves  as  a  significant  form  of  federal  regulation  of 
governmental  pension  plans,  as  the  history  of  P.L.  94-236  demon- 
strates. 

Much  recent  activity  has  focused  on  the  issue  of  whether  state 
and  local  government  plans  are  subject  to  various  reporting  require- 
ments contained  in  the  Internal  Revenue  Code.  The  annual  registra- 
tration  statement  is  limited  to  plans  subject  to  the  vesting  require- 
ments of  ERISA.46  Inasmuch  as  governmental  plans  are  exempted  from 
those  requirements,47  they  are  similarly  exempted  from  the  annual  reg- 
istration statement.  The  annual  return  requirement  contained  in  the 
Code,48  however,  does  not  include  an  exemption  for  governmental 
plans,  and  the  Internal  Revenue  Service  has  taken  the  view  that 
governmental  plans  are  subject  to  the  annual  report  requirement.49 
Penalties  for  failure  to  file  the  annual  report  are  $10  per  day  for  the 
period  in  which  the  report  has  not  been  filed,  and  the  total  penalty 
may  not  exceed  $5,000.50 

In  summary,  pre-ERISA  Internal  Revenue  Code  provisions  relating 
to  retirement  systems  generally  apply  to  state  and  local  government 
plans.  Certain  Code  provisions  added  by  ERISA,  such  as  those  relating 
to  limitations  on  benefits  and  contributions,  and  annual  returns,  also 
apply  to  governmental  plans,  although  it  is  clear  that  the  Internal 
Revenue  Code  provisions  added  by  ERISA  relating  to  participation, 
vesting,  funding,  prohibited  transactions,  and  so  on,  are  not  appli- 
cable. The  significance  of  Internal  Revenue  Code  regulation  of  elate 
and  local  governmental  plans  has  not  been  appreciated  largely  because 
the  Internal  Revenue  Service  has  been  lax  to  enforce  the  Code  in  the 
context  of  state  and  local  government  retirement  systems.  The  recent 
formalization  of  this  non-enforcement  policy  [in  I.R.  1869  51  indicates 
that  it  will  continue  for  at  least  the  immediate  future. 

In  those  few  instances  in  which  the  Service  has  enforced  or 
threatened  to  enforce  qualification  requirements  against  public  plans, 
the  impact  on  the  plans  involved  has  been  quite  significant.  A  pension 
plan  for  the  police  and  firemen  in  St.  Joseph,  Missouri,  for  instance, 
paid  several  thousand  dollars  in  "income  taxes"  on  earnings  of  the 
pension  trust  to  the  Internal  Revenue  Service  in  the  early  1970's.  It 
is  clear  that  a  vigorous  effort  by  the  Internal  Revenue  Service  to 
enforce  the  penalties  upon  failure  to  file  the  section  6058  annual 


«  II.R.  Ron.  No.  94-851,  94th  Cong.,  2d  Sess.  (1976). 

•  I.R.O.  §  6057(a)(1). 
47  Supra,  note  17. 

«  [.E.G.  ?>  6058. 

«*  LB.  1798,  Apr.  21,  1977. 

»  I.R.C.  §  6058(d)  and  6652(f). 

*  Supra,  note  41. 
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report  form  would  have  a  major  impact  on  public  employee  retire- 
ment systems.  As  with  so  many  other  federal  laws  already  enacted, 
the  Internal  Revenue  Code  represents  an  extensive  and  significant 
form  of  federal  regulation  of  public  employee  retirement  systems,  the 
significance  of  which  has  not  been  realized  largely  because  the  govern- 
ment has  chosen  not  to  enforce  the  relevant  statutory  provisions. 

Social  Security 

The  federal  Social  Security  Program  1  is  of  obvious  significance  to 
state  and  local  government  retirement  systems.  Generally,  under 
existing  law,  employees  of  state  and  local  governments  are  covered  by 
Social  Security  only  if  the  government  unit  and  the  Secretary  of 
Health,  Education,  and  Welfare  have  entered  into  voluntary  agree- 
ments to  provide  such  coverage.2  There  are  a  number  of  important 
variations  on  this  voluntary  theme.3  For  instance,  a  voluntary  cover- 
age agreement  may  not  be  placed  in  effect  for  employees  presently 
included  in  a  state  or  local  retirement  plan  unless  a  majority  of  eligible 
employees,  in  a  secret,  written,  ballot  referendum,  approve  Social 
Security  coverage.4 

A  state  or  local  government  may  terminate  coverage  for  a  group  of 
employees  by  giving  notice  two  years  in  advance,  after  the  coverage 
has  been  in  effect  for  five  years.  The  notice  of  desire  to  terminate  may 
be  withdrawn  before  the  expiration  of  the  two  year  notice  period. 
Once  coverage  has  been  terminated  for  a  group  of  employees,  it  can 
never  be  reinstated  for  that  group.5 

At  present,  approximately  70  percent  of  all  state  and  local  govern- 
ment employees  are  subject  to  Social  Security  coverage.0  Recalling 
that  the  governmental  employer  and  the  covered  employee  each  con- 
tributes 6.05  percent  of  the  employee's  gross  earnings  to  Social  Secu- 
rity, it  is  clear  that  whether  a  group  of  public  employees  is  subject  to 
Social  Security  coverage  will  dramatically  affect  the  availability  of 
funds  to  be  contributed  to  the  state  or  local  government  retirement 
system.  Benefit  levels,  integration  formulae,  variety  of  benefits,  and  so 
on  of  the  state  or  local  government  pension  plan  will  obviously  be 
vitally  affected  by  whether  the  employees  covered  by  the  plan  are  also 
covered  by  Social  Security. 

The  termination  of  coverage  provisions  of  Social  Security  is  of 
increasing  significance  to  public  employee  retirement  systems.  A 
large  number  of  public  employee  groups,  representing  over  350,000 
workers,  submitted  notices  of  intent  to  terminate  Social  Security 
coverage  in  the  period  from  1973  to  1975.7  A  number  of  these  plans 
withdrew  their  notices  of  intent  to  terminate  coverage  prior  to  the 
expiration  of  the  two  year  notice  period,  presumably  concluding  that 
comparable  benefits  could  not  be  obtained  elsewhere  at  a  comparable 
cost.8 


i  42  T.S.C.  §  301  et  seq.  (1970). 

3  42  U.S.C.  §  418  (1970). 

»  J<i. 

*Id. 

s  id. 

«  See  Part  IV,  Chapter  B. 

"  Su-tement  of  James  B.  Cardwell,  Commissioner  of  Social  Security,  reported  in  151  BNA  Pension 
Reporter  A-l. 
8  id. 
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The  enactment  of  the  Social  Security  Financing  Amendments  of 
1977  9  changes  the  Social  Security  system  in  a  number  of  extremely 
significant  ways.  Contributions  to  the  Social  Security  system  by  both 
employers  and  employees  will  rise  dramatically,  in  terms  of  both  the 
rate  itself  and  the  maximum  earnings  subject  to  the  tax.  As  the  cost- 
benefit  formula  changes,  it  can  be  expected  that  a  number  of  govern- 
mental plans  will  re-assess  their  benefit  structures  and  participation 
or  non-participation  in  Social  Security. 

Extremely  significant  changes  in  the  Social  Security  system  with 
direct  implications  for  federal,  state  and  local  retirement  systems  are 
present^  under  consideration  by  the  federal  government.  In  accord- 
ance with  Public  Law  Number  95-216,  the  Secretary  of  Health, 
Education  and  Welfare  is  required  to  undertake  a  study  and  report  on 
mandatory  coverage  under  Social  Security  of  employees  of  federal, 
state  and  local  governments  in  consultation  with  the  Office  of  Manage- 
ment and  Budget,  the  Civil  Service  Commission,  and  the  Department 
of  the  Treasur}^  The  study  is  to  examine  the  feasibility  and  desirability 
of  coverage  of  these  employees  and  is  to  include  alternative  methods  of 
coverage,  alternatives  to  coverage,  and  an  analysis  under  each  alterna- 
tive of  the  structural  changes  which  would  be  required  in  retirement 
systems  and  the  impact  on  retirement  systems  benefits  and  contri- 
butions for  affected  individuals.  The  report  to  be  made  to  the  Presi- 
dent and  the  Congress  is  due  two  years  after  enactment. 

Revenue  Sharing 

It  is  clear  that  a  great  many  state  and  local  governments  use  por- 
tions of  monies  received  under  the  State  and  Local  Fiscal  Assistance 
Act 1  to  fund  governmental  pension  plans.2 

As  passed  in  1972,  the  Federal  Revenue  Sharing  Act  contained  few 
limitations  on  the  ways  in  which  states  in  receipt  of  revenue  sharing 
funds  could  use  such  funds.  The  1972  Act,  however,  did  require  that 
units  of  local  government  receiving  such  funds  use  them  only  for 
"priority  expenditures",  defined  to  mean  "only — 

(1)  ordinary  and  necessary  maintenance  and  operating  expenses 
for— 

(A)  public  safety  (including  law  enforcement,  fire  protec- 
tion, and  building  code  enforcement), 

(B)  environmental  protection  (including  sewage  disposal, 
sanitation,  and  pollution  abatement), 

(C)  public  transportation  (including  transit  systems  and 
streets  and  roads), 

(D)  health, 

(E)  recreation, 

(F)  libraries, 

(G)  social  services  for  the  poor  and  aged,  and 

(H)  financial  administration,  and 

(2)  ordinary  and  necessary  capital  expenditures  authorized  by 
law."3 


»  Pub.  L.  No.  05-216,  91  Stat.  1509  (1977). 
»  31  U.8.C.  §  1221-1264  (Pupp.  V  1975). 

2  The  Public  Strricr  Employe  Rttirement  Income  Security  Act  of  1976:  Hearings  on  II. R.  9165  and  T1.R.  808 
before  the  Subcomm.  on  Labor  Standards  of  the  House  Comm.  on  Education  and  Labor,  94th  Cong.,  1st  Sess. 
(1975)  (Statement  of  John  M.  Milliron). 

»  U.S.C.  §  1222  fSupp.  V  1975),  (repealed  by  State  and  Local  Fiscal  Assistance  Amendments  of  1976,. 
Pub.  L.  No.  94-488  §  3(a),  90  Stat.  2341). 
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The  absence  of  any  further  refinement  of  what  constitute  "priority 
expenditures"  led  some  observers  to  conclude  that  funds  could  be  used 
by  local  governments  for  virtually  any  purpose  by  reallocating  locally- 
raised  revenues  from  "priority  categories"  to  "non-priority  categories", 
and  using  the  federal  revenues  for  "priority  categories".4 

The  few  cases  in  which  proposed  local  government  use  of  federal 
revenue  sharing  funds  was  challenged  appear  to  support  this  view.5 
Given  that  states  under  the  1972  Act  had  unrestricted  use  of  revenue 
sharing  funds,  and  local  governments  were  limited  in  permitted  uses 
only  to  broadly  denned  "priority  categories",  use  of  revenue  sharing 
funds  by  state  and  local  governments  to  fund  governmental  pension 
plans  appears  completely  appropriate.  It  should  also  be  noted  that  the 
states  and  localities  are  required  to  report  on  the  use  of  revenue  shar- 
ing funds,6  and  hence  presumably  the  Congress  was  fully  aware  that 
funds  were  being  used  by  governments  to  fund  retirement  systems. 

Finally,  whatever  doubt  might  have  remained  regarding  the  propri- 
ety of  local  governments'  use  of  federal  revenue  sharing  funds  to  fund 
or  pay  pension  benefits  was  removed  by  the  1976  amendments  to  the 
Federal  Revenue  Sharing  Act.7  The  limitation  to  "priority  categories" 
for  local  government  use  of  revenue  sharing  funds  was  repealed,8  thus 
leaving  local  governments,  like  state  governments,  completely  free  to 
use  federal  revenue  sharing  funds  to  fund  or  pay  governmental  retire- 
ment benefits. 

Fair  Labor  Standards  Act 

The  Fair  Labor  Standards  Act 1  affects  public  employee  retirement 
systems  in  two  ways. 

The  Act  establishes  minimum  wage  and  overtime  provisions  for 
employees.  The  Act  as  originally  passed  in  1938 2  excluded  states  and 
political  subdivisions  thereof  from  the  definition  of  "employer". 
In  amendments  to  the  Act  in  1966,3  the  exemption  for  states  and  poli- 
tical subdivisions  was  narrowed,  and  most  employees  of  state  and 
municipal  schools,  hospitals,  and  institutions  were  brought  within 
the  coverage  of  the  Act.  The  Supreme  Court  sustained  the  constitu- 
tionality of  this  extension  in  Maryland  v.  Wirtz?  holding  that  "If  a 
State  is  engaging  in  economic  activities  that  are  validly  regulated  by 
the  Federal  Government  when  engaged  in  by  private  persons,  the 
State  too  may  be  forced  to  conform  its  activities  to  federal  regulation".5 

The  Act  was  again  amended  in  19746  to  bring  within  its  coverage 
all  state  and  local  government  entities.  The  Supreme  Court,  in  National 
League  of  Cities  v.  Usery7  (discussed  at  length,  supra),  declared 
this  extension  of  coverage  to  be  violative  of  the  Tenth  Amendment's 
reservation  of  power  to  the  states  and  hence  unconstitutional.  The 
Court  also  reversed  its  decision  in  Maryland  v.  Wirtz.  Thus  subsequent 
to  the  June,  1976,  decision  in  National  League  of  Cities,  employees 

*  See,  e.g..  The  Revenue  Sharing  Act  of  1972:  Untied  and  Untraceable  Dollars  from  Washington,  10  Harv.  J. 
Lesis.  276  (1973). 

s  Yovetich  v.  McClintock,  165  Mont.  80,  526  P.  2d  999  (1974);  Mathews  v.  Massell,  356  F.  Supp.  291  (ND. 
Ga.  1973). 

6  31  U.S.C.  §  1241  (Supp.  V  1975). 

7  State  and  Local  Fiscal  Assistance  Amendments  of  1976,  Pub.  L.  No.  94-488,  90  Stat.  2341. 
« Id.  §3(a). 

1  29  U.S.C.  §  201  et  seq.  (1970). 

2  52  Stat.  1060,  Chanter  676  (1938\ 

3  Pub.  L.  No.  89-601,  80  Stat.  830  (1966). 
<  302  U.S.  183  (1968). 

« Id.  at  197. 

•  Pub.  L.  No.  93-259,  88  Stat.  55  (1974). 
7  426  U.S.  833  (1976). 
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of  states  and  political  subdivisions  generally  are  not  beneficiaries  of 
the  protections  of  the  minimum  wage  and  overtime  provisions  of  the 
Fair  Labor  Standards  Act.  The  F.L.S.A.  remains  applicable,  however, 
to  those  public  employees  engaged  in  enterprises  not  integral  to  the 
general  functions  of  the  state  or  local  government  employer. 

To  the  extent  that  benefits  or  funding  requirements  are  based  on 
employees'  compensation,  state  and  local  governmental  plans  have 
been,  and  to  some  degree,  continue  to  be,  affected  by  the  minimum 
wage  and  overtime  provisions  of  the  F.L.S.A. 

The  equal  pay  provisions  of  the  Fair  Labor  Standards  Act 8  also 
affect  public  employee  retirement  systems.  These  provisions  generally 
prohibit  employers  covered  by  the  Act  from  discriminating  on  the 
basis  of  sex  with  respect  to  the  payment  of  wages  to  employees.  As 
discussed  above,  certain  state  and  local  governmental  employers  were 
made  subject  to  the  Act,  including  its  equal  pa}^  provisions,  in  1966, 
and  all  such  employers  were  brought  under  its  coverage  in  1374.  A 
large  majority  of  the  courts  that  have  addressed  the  issue9  have  held 
that  this  aspect  of  the  F.L.S.A.  is  distinguishable  from  the  Act's 
minimum  wage  and  overtime  provisions  in  both  its  impact  on  basic 
state  and  local  government  functions  as  well  as  the  jurisdictional 
basis  of  its  enactment,  and  is  not  unconstitutional  under  the  Supreme 
Court's  decision  in  National  League  of  Cities  v.  Usery.10  Thus  state  and 
local  governments  continue  to  be  subject  to  the  equal  pay  provisions 
of  the  F.L.S.A.,  and  state  and  local  governmental  retirement  systems 
continue  to  be  affected  by  the  Act  to  the  extent  the  systems  are  affected 
by  sex-based  variations  in  the  employees'  compensation. 

Labor  Management  Relations  Act 

Public  employee  retirement  systems  are  not  affected  by  the  National 
Labor  Relations  Act  and  the  Labor  Management  Relations  Act  of 
1947. 1  These  Acts  establish  the  right  of  employees  to  bargain  collec- 
tively through  representatives  of  their  own  choosing,  and  otherwise 
engage  in  other  concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection.  It  also  establishes  a 
series  of  prohibitions  limiting  employer  actions  which  interfere  with 
basic  rights  guaranteed  to  employees  under  the  Act.  If  the  L.M.R.A. 
applies  to  an  employer-employee  relationship,  the  terms  of  pension 
and  welfare  plans,  at  least  for  active  employees,2  are  clearly  among  the 
topics  which  are  to  be  negotiated  by  the  employee's  collective  bargain- 
ing agent  and  the  employer.  This  feature  of  the  L.M.R.A.  has  obviously 
been  of  extraordinary  significance  in  the  private  sector. 

The  L.M.R.A.,  however,  clearly  excludes  from  its  definition  of 
employer  "any  state  or  political  subdivision  thereof",3  thereby  remov- 
ing from  its  coverage  the  vast  majority  of  what  are  commonly  thought 
of  as  public  employers.  Hence  the  development  of  benefit  plans  by 
such  public  employers  for  public  employees  is  not  affected  by  the 
Labor  Management  Relations  Act. 


•29  U.S.C.  }  206(d) H 970). 

0  See,  e.a.,  Usery  v.  Allegheny  County  Inst.  Dist.,  541  F.  2d  148  (3d  Cir.  1070),  cert,  denied,  4n  U.S.L.W. 
3fi;,i  (1077);  Userv  v.  Dallas  Independent  School  Dist.,  421  F.  Supp.  Ill  (N.D.  Tex.  1976);  Christenson  v. 
Iowa.  417  F.  Supp.  423  (X.D.  Iowa  1976);  Us,>ry  v.  Meyer  Memorial  Hosp.,  428  F.  Supp.  1368,  1372  (note 
8)  (W.D.  X.Y.  l',77). 

'  29  U.S.C.  §  141  et  srq.  (1970). 

1  Allied  Chemical  Workers  v.  Pittsburgh  Plate  Glass  Co.,  m  U.S.  157  (!971). 
>  29  U.S.C.  §  152(2)  (1970). 
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It  should  be  noted  that  the  interpretation  of  ''state  or  political 
subdivision  thereof"  for  purposes  of  the  definition  of  "employer" 
under  the  L.M.R.A.  is  an  ongoing  process.  There  exist  a  number  of 
retirement  systems  which  are  commonly  thought  to  be  maintained 
by  states  or~  political  subdivisions  thereof,  but  which  might;  if  ever 
challenged,  be  found  to  be  maintained  by  an  "employer"  for  L.M.R.A. 
purposes.  Certain  kinds  of  state  universities  and  quasi-public  utility 
and  transit  authorities,  for  instance,  might  be  found  to  be  maintained 
by  "employers"  for  purposes  of  the  L.M.R.A.,  were  the  status  of 
certain  employers  ever  questioned. 

Comprehensive  Employment  and  Training  Act 

Public  employee  retirement  systems  are  affected  by  the  Compre- 
hensive Employment  and  Training  Act  of  1973. 1  Under  the  Act, 
federal  grants  are  made  to  state  and  local  governments  which  in 
turn  may  employ  persons  in  public  service  jobs.  Such  employees 
must  be  compensated  for  wage  and  fringe  benefit  purposes  at  the 
same  levels  and  to  the  same  extent  as  other  employees  of  the  employer.2 
Additionally,  the  Emergency  Jobs  and  Unemployment  Assistance 
Act  of  1974, 3  which  amends  C.E.T.A.,  requires  that  public  service 
woikers  under  the  Act  engaged  in  construction-type  jobs  must  be 
paid  the  prevailing  wages  and  fringe  benefits,  including  interests  in 
employee  benefit  plans,  for  similar  construction  in  the  locality.4  The 
requirements  in  these  Acts  that  employees  receive  fringe  benefits 
comparable  to  non-Act  employees  result  in  the  acquisition  by  public 
service  workers  of  interests  in  state  and  local  public  emploA'ee  retire- 
ment systems. 

Bankruptcy  Act 

The  1976  revisions  to  the  Bankruptcy  Act 1  are  of  extreme  im- 
portance to  public  employee  retirement  systems  in  the  conceiv- 
able event  that  a  local  government  entity  becomes  bankrupt.  The 
1976  revision  recognizes  that  "A  municipal  unit  cannot  liquidate 
its  assets  to  satisfy  its  creditors  totally  and  finally.  Therefore  the 
primary  purpose  of  Chapter  IX  is  to  allow  the  municipal  unit  to 
continue  operating  while  it  adjusts  or  refmancies  [sic]  creditor  claims 
with  minimum  (and  in  many  cases,  no)  loss  to  its  creditors."  2  Com- 
plex procedural  requirements  are  set  out  in  an  attempt  to  achieve  a 
fair  balance  between  creditors  of  the  bankrupt  municipality  and  the 
municipality  itself,  with  special  consideration  given  to  the  special 
nature  of  a  municipality  in  terms  of  its  assets  and  its  obligations  to  its 
citizens. 

When  a  municipality  enters  into  the  procedures  contained  in  the 
Bankruptcy  Act,  the  retirement  systems  of  that  municipality  enter  a 
stage  even  more  novel  and  unsettled  than  municipal  bankruptcy 
itself.  Depending  upon  the  relationship  between  the  pension  plan  and 
the  bankrupt  plan  sponsor,  the  pension  plan  may  be  in  the  position  of 
a  creditor  to  the  bankrupt  municipality,  seeking  to  force  the  munici- 
pality to  honor  its  unpaid  funding  obligation  to  the  plan,  or  it  may  be 
in  the  position  of  an  asset  of  the  bankrupt  municipality,  eagerly 
viewed  by  creditors  as  a  liquid  asset  capable  of  satisfying  the  claims  of 

i  29  T.3.C.  §  801  et  seq.  (Supp.  V  1975) ; 
-'  2*-)  U.S.C.  §  843(a)  (2)  and  (4)  (Supp.  V  1975). 
3  Pub.  L.  No.  93-567,  88  Stat.  1845  (1974). 
i  .    U.S.C.  §  !,64  (Supp.  V  1975). 

1  Pub.  L.  No.  94-260,  90  Stat.  315  (1976). 

2  H.R.  Rep.  No.  94-686,  94th  Cong.,  1st  Sess.  6,  reprinted  [1976]  U.S.C. C.A.N.  539,  543. 
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deserving  creditors.  Conceivably,  the  retirement  system  could  be  both 
a  creditor  and  an  asset  of  the  debtor  municipality.  Obviously,  the 
provisions  of  Chapter  IX  of  the  Bankruptcy  Act  are  of  extreme 
significance  to  a  public  employee  retirement  system  upon  the  bank- 
ruptcy of  the  sponsoring  municipality. 

Military  Selective  Service  Act 

The  Military  Selective  Service  Act 1  affects  the  operation  and  pro- 
visions of  state  and  local  government  retirement  systems.  The  Act 
is  intended  to  insure  that  veterans  will  have  available  to  them  the 
jobs  they  left  in  order  to  enter  military  service.  The  Act  generally 
requires  that  a  veteran  who  timely  re-applies  for  his  pre-military  job 
must  be  restored  to  a  position  of  like  seniority,  status,  and  pay.  The 
law  provides  that  for  purposes  of  insurance  or  other  benefits  offered 
by  the  employer,  the  returning  veteran  must  be  considered  as  having 
been  on  furlough  or  leave  of  absence  during  his  period  of  training  and 
service  in  the  armed  forces.  Certain  limitations  relating  to  the  quali- 
fications of  the  veteran,  availability  of  the  position,  and  so  on,  are 
found  in  the  statute. 

Prior  to  1974,  it  was  clear  that  the  law  applied  on  a  mandatory 
basis  to  all  private  employers  2  and  to  the  federal  and  District  of 
Columbia  governments  as  employers.3  It  was  also  clear  that  the  Act 
did  not  apply  on  a  mandatory  basis  for  state  and  local  governments.4 
Congress  simply  suggested  that  state  and  local  governments  as 
employers  afford  these  re-employment  benefits  to  returning  veterans.5 

In  1974,  Congress  amended  the  Act 6  to  subject  state  and  local 
government  employers  to  the  same  requirements  which  had  been 
imposed  on  the  federal  government  and  District  of  Columbia  govern- 
ments in  their  employer  capacity,  and  on  private  employers,  since 
the  enactment  of  the  predecessor  Act  in  1940. 

Whether  an  employer  must  credit  a  returning  veteran  with  service 
for  vesting  purposes,  benefit  accrual  purposes,  and  other  pension  and 
welfare  plan  purposes,  has  frequently  been  litigated  with  regard  to 
emplo3'ers  other  than  state  and  local  governments.  There  is  no  reason 
to  believe,  however,  that  the  same  interpretations  of  the  Act  will  not 
be  applied  to  those  situations  involving  state  and  local  government 
employers  made  subject  to  the  Act  by  the  1974  amendments. 

Alabama  Power  Company  v.  Davis  7  is  a  very  recent  Supreme  Court 
case  directly  on  point.  Alabama  Power  Co.  maintained  a  fairly  typical 
defined  benefit  pension  plan  in  which  the  accrued  benefits  were  deter- 
mined by  the  number  of  years  of  credited  service  the  plan  participant 
had  attained.  Davis  had  left  the  employ  of  Alabama  Power  Co.  to 
enter  the  military,  and  he  returned  to  the  Company  following  his 
discharge.  The  Company  refused  to  credit  Davis  for  purposes  of 
benefit  accrual  for  those  years  in  which  he  was  in  the  Service. 


i  38  TJ.S.C.  §  2021  ct  scq.  (Supp.  V  1975). 

*  50  App.  U.S.C.  §  459(b)  (1970). 
«  Id. 

*  McLaughlin  v.  Retherford ,  207  Ark.  1094,  184  S.W.  2d  461  (1945). 

*  50  App.  U.S.C.  459(b)(2)(C)  (1970). 

*  38  U.S.C.  5  2021  (Supp.  V  1975). 
7  431  U.S.  581  (1977). 
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The  Supreme  Court  first  takes  note  of  the  conflict  among  the 
circuits  with  regard  to  the  issue  raised  by  appellee  Davis.8 

The  High  Court  then  reviews  the  cases  it  had  already  decided 
under  the  Military  Selective  Service  Act.  It  concludes  that  if  the 
benefit  at  issue 

would  have  accrued,  with  reasonable  certainty,  had  the  veteran  been  contin- 
uously employed  by  the  private  employer,  and  if  it  is  in  the  nature  of  a  reward 
for  length  of  service,  it  is  a  "perquisite  of  seniority"  [and  must  be  credited  to  the 
employee].  If,  on  the  other  hand,  the  veteran's  right  to  the  benefit  at  the  time  he 
entered  the  military  was  subject  to  a  significant  contingency,  or  if  the  benefit 
is  in  the  nature  of  short  term  compensation  for  services  rendered,  it  is  not  an 
aspect  of  seniority  under  section  9  [and  hence  need  not  be  credited].9 

The  Court  proceeds  to  consider  the  Alabama  Power  Company 
pension  plan  under  this  framework  and  concludes  that  the  accrual  of 
benefits  in  the  instant  plan  is  a  perquisite  of  seniority  and  accordingly 
must  be  granted  to  Davis. 

It  is  interesting  to  note  those  factors  which  persuade  the  Court 
that  benefit  accruals  in  the  Alabama  Power  Company  plan  are  more  a 
reward  for  length  of  service  than  in  the  nature  of  short  term  compensa- 
tion for  services  rendered.  The  automatic  earning  of  accruals  upon  the 
attainment  of  a  certain  amount  of  service  is  cited.  The  Court  notes  the 
lengthy  (20  years,  or  15  years  and  age  50)  vesting  schedule  of  the  pre- 
EBJSA  plan,  and  strongly  infers  from  this  fact  that  credit  for  all 
purposes  under  the  plan  is  in  the  nature  of  a  reward  for  services.  The 
"function  of  pension  plans  in  the  employment  system" — to  reward 
lengthy  service  with  the  same  emplover — also  contributes  to  the 
Court's  finding.10 

Alabama  Power  Co.  resolves  many  of  the  questions  raised  by  the 
Military  Selective  Service  Act  as  it  applies  to  pension  and  welfare 
plans,  including  plans  of  state  and  loca)  governments.  Service  for  all 
purposes  in  a  defined  benefit  pension  plan  apparently  must  be  credited 
to  a  returning .  veteran.  Presumably  vesting  schedules  somewhat 
shorter  than  the  one  at  issue  before  the  Court  will  not  alter  the  Court's 
analysis.  One  wonders,  however,  if  a  greater  recognition  by  the  Court 
that  pension  benefits  are  more  in  the  nature  of  deferred  compensation 
than  a  reward  for  lengthy  service  would  alter  the  outcome.  By  favor- 
ably citing  its  earlier  decisions  in  Foster  v.  Dravo  Corp.11  (involving 
vacation  pay)  and  Accardi  v.  Pennsylvania  Railroad  Co.12  (involving 
severance  pay),  and  indicating  that  these  holdings  are  consistent  with 
the  rationale  expressed  in  Alabama  Power  Comipany,  the  Court  indi- 
cates that  employers  generally  must  credit  military  service  for  sever- 
ance pay  purposes  but  need  not  do  so  for  vacation  pay  purposes. 

Some  clear  analogies  can  be  drawn  from  these  examples.  Health 
benefits  and  prepaid  legal  plan  benefits  in  most  instances  seem  very 
much  like  vacation  pay  benefits,  in  that  they  are  intended  as  a  benefit 
in  the  nature  of  short  term  compensation. 

8  Compare  Jackson  v.  Beech  Aircraft  Corp.  517  F.  2d  1322  (C.A.  10th,  1975)  in  which  it  was  held  no  credit 
need  be  given  for  time  in  military  for  purposes  of  pension  benefit  accruals,  longevity  pay,  vacation  benefits, 
or  sick  leave,  with  Litwicki  v.  Pittsburgh  Plate  Glass  Indus.,  Inc.,  505  F.  2d  189  (C.A.  3d  1974),  in  which 
it  was  held  that  no  credit  need  be  given  under  the  Act  for  purposes  of  vesting  or  benefit  accrual,  and  Smith 
v.  Industrial  Employers  and  Distributors  Ass'n.,  546  F.  2d  314  (C.A.  9th,  1976),  in  which  it  was  held  that 
credit  must  be  given  for  purposes  of  accrual  of  pension  benefits. 

s  Supra,  ncte  7  at  589. 

i°  Supra,  note  7  at  594. 

"  420  U.S.  92  (1975). 

i' 383  U.S.  225  (1966). 
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But  much  is  left  unclear.  Whether  credit  for  purposes  of  longevity- 
pay  must  be  credited  is  unresolved.  Similarly,  the  meaning  of  the  Act 
in  the  context  of  sick  pay  and  disability  plans  is  left  unclear.  In  some 
ways  these  benefits  are  more  like  perquisites  of  seniority  than  short 
term  compensation.  In  other  ways,  the  contrary  is  true.  No  doubt  the- 
wording  of  the  plan  at  issue  in  every  instance  will  determine  to  a  great 
extent  the  nature  of  the  benefit.  Whether  the  Supreme  Court's  analysis 
will  change  if  the  plan  is  a  contributory  one  is  obviously  of  importance 
to  governmental  plans. 

Also  of  importance  is  the  Supreme  Court's  express  reservation  re- 
garding whether  defined  contribution  plans  are  to  be  treated  differently 
from  defined  benefit  plans  for  purposes  of  the  Act.13  A  defined  contribu- 
tion plan  was  not  at  issue  in  Alabama  Power  Company,  and  thus  no 
direct  inferences  can  be  drawn  from  the  Court's  reservation  on  this 
issue.  Given  the  large  number  of  defined  contribution  plans  in  the  pub- 
lic sector,  particularly  among  the  retirement  systems  of  colleges  and 
universities  owned  by  state  and  local  governments,  the  resolution  of 
this  issue  is  of  some  significance. 

In  summary,  the  Military  Selective  Service  Act,  made  mandatory  in 
terms  of  state  and  local  government  employers  in  1974,  represents 
another  federal  statute  presently  affecting  public  employee  retirement 
systems.  As  greater  numbers  of  returning  veterans  in  future  years 
resume  employment  with  state  and  local  government  employers,  the 
Act  and  its  interpretations  will  increasingly  need  to  be  considered  by 
public  employee  retirement  systems. 

Cost  Accounting  Standards  Board 

Legislation  establishing  the  Cost  Accounting  Standards  Board,1 
and  regulations  issued  by  the  Board,2  affect  those  few  public  employee 
retirement  systems  which  cover  employees  of  defense  contractors 
and  subcontractors.  State  universities  periodically  enter  into  defense- 
contracts  to  conduct  technical  research  and  development,  and  the 
pension  component  of  such  contractor's  cost  must  be  computed  and 
measured  under  the  regulations  issued  by  the  Cost  Accounting 
Standards  Board.  To  the  extent  a  public  plan  covers  employees  of 
contractors  subject  to  the  C.A.S.B.  regulations  and  accounts  for  the 
cost  of  that  coverage  in  a  manner  inconsistent  with  the  C.A.S.B.. 
requirements,  this  aspect  of  existing  federal  regulation  of  public 
employee  retirement  systems  is  meaningful. 


13  Supra,  note.  7  at  ">93  (footnote  18). 

1  50  App.  U.S.C.  §  2K',8  (11(70). 

2  4  C.F.R.  §  331.30;  4  CF.R.  §  412.1C-412.80  (1077); 


PART  III— STATE  LAWS  APPLICABLE  TO  PUBLIC 
EMPLOYEE  RETIREMENT  SYSTEMS 


Of  obvious  significance  to  public  employee  retirement  systems  are 
the  constitutional,  statutory,  and  common  law  provisions  of  the  state 
in  which  the  governmental  plan  is  located.  A  listing  of  many  of  these 
laws  is  contained  in  Appendix  V  of  this  Report. 

The  variety,  in  both  scope  and  nature,  of  state  law  provisions 
relating  to  public  employee  retirement  systems,  is  extensive.  Many 
states  have  constitutional  provisions  which  prohibit  the  impairment 
of  contracts  and  require  the  state  to  afford  due  process  before  depriv- 
ing persons  of  life,  liberty  or  property.  Numerous  states,  by  constitu- 
tional or  statutory  provision,  characterize  plan  interests  as  contractual 
in  nature.  Plan  provisions  relating  to  benefit  levels,  contribution 
formulae,  eligibility,  and  funding  requirements  are  frequently  ad- 
dressed at  length  by  statute.  Some  states  spell  out  the  nature  of 
investments  that  must  be  made  with  retirement  fund  assets.  Fre- 
quently, common  law  is  used  to  address  an  issue  that  has  not  been 
directly  addressed  by  the  legislature. 

In  many  states,  no  constitutional  or  statutory  provisions  are  found 
in  vital  areas  such  as  reporting  and  disclosure  to  participants,  review 
of  claims  procedures,  auditing  and  accounting  standards,  and  fiduciary 
responsibility.  No  state  appears  to  have  provisions  relating  to  the 
insuring  of  unfunded  plan  liabilities  upon  the  termination  of  the  plan. 

The  sheer  complexity  of  the  state  regulatory  framework  is  in  itself 
significant.  Every  state  except  Hawaii  has  more  than  one  pension 
system.  Forty  states  have  ten  or  more  plans.  The  number  and  variety 
of  state  laws  affecting  each  plan  has  unquestionably  produced  con- 
fusion among  plan  participants.  The  problem  is  compounded  by  the 
frequent  absence  of  uniform  or  enforceable  reporting  and  disclosure 
requirements.  Some  public  employee  retirement  systems  have,  how- 
ever, adopted  beneficial  plan  practices  in  the  absence  of  a  legal 
requirement  to  do  so.  In  the  reporting  area,  for  instance,  many  plans 
prepare  and  distribute  summaries  of  major  plan  provisions,  and 
periodically  report  publicly  on  the  financial  condition  and  related 
matters  of  the  plan.  Some  states  and  localities  have  established  a 
claims  review  procedure  to  enable  a  participant  whose  claim  for 
benefits  has  been  denied  an  opportunity  to  obtain  a  more  independent 
review  of  his  application.  The  absence  of  any  legal  mandate  for  these 
beneficial  practices  substantially  lessens  their  value  to  plan  partici- 
pants. Public  plan  practices  that  are  not  required  by  any  statutory  or 
constitutional  provision  can  be  eliminated  as  easily  as  they  are  estab- 
lished. Frequently,  a  participant  may  not  have  standing  to  enforce 
plan  practices  that  have  been  established  only  informally.  As  a  general 
matter,  plan  participants  receive  greater  protection  from  beneficial 
plan  practices  that  are  mandated  by  law  rather  than  voluntarily 
introduced. 

(43) 
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A  closely  related  matter  involves  the  interpretations  which  state 
courts  have  given  to  state  statutory  and  constitutional  provisions 
relating  to  governmental  benefit  plans. 

In  some  instances,  state  law  has  been  interpreted  in  a  manner  which 
has  served  to  strengthen  the  protection  afforded  plan  participants. 

The  Washington  Supreme  Court,  for  instance,  in  Bakenhus  v.  City 
of  Seattle,1  finds  under  state  law  that  a  pension  is  deferred  compensa- 
tion for  services  rendered,  and  hence  contractual  in  nature.2  The 
Court  goes  on  to  state  that  a  plan  participant,  upon  satisfaction  of 
the  prescribed  conditions,  is  entitled  to  receive  the  plan  benefit  for 
which  he  contracted,  and  that  pension  rights  "may  be  modified  prior 
to  retirement,  but  only  for  the  purpose  of  keeping  the  pension  system 
flexible  and  maintaining  its  integrity."  3  When  confronted  with  legis- 
lation which  purported  to  retroactively  reduce  the  plan  participants' 
accrued  benefit,  the  Court  acts  upon  its  contract-like  analysis  and 
strikes  down  the  legislation. 

A  similar  example  of  a  state  law  interpretation  which  serves  to 
benefit  plan  participants  is  found  in  Opinion  of  the  Justices}  At  issue 
was  a  proposed  statutory  enactment  which  would  raise  the  mandatory 
employee  contribution  rate  from  5  percent  to  7  percent  of  salary,  with 
no  increase  in  benefit  levels.  The  Massachusetts  Supreme  Court  first 
analyzes  relevant  state  law5  and  concludes  that  participation  in  the 
pension  plan  establishes  a  contractual  relationship  which  protects  the 
plan  participant  "in  the  core  of  his  reasonable  expectations,  but  not 
against  subtractions  which,  although  possibly  exceeding  the  trivial, 
can  claim  certain  practical  justifications.  .  .  ."6  In  considering  the 
proposed  increase  in  the  contribution  rate  from  5  percent  to  7  percent, 
the  Court  enhances  the  protection  participants  in  theory  enjoy  from 
the  contractual  nature  of  the  pension  interest,  and  strikes  down  the 
proposed  contribution  rate  increase  as  presumptively  violative  of  both 
state  statutory  and  constitutional  as  well  as  federal  constitutional 
provisions. 

In  Sgaglione  v.  Levitt,7  the  New  York  Court  of  Appeals  is  faced  with 
a  New  York  statute  which  purported  to  compel  the  trustee  of  certain 
state  pension  funds  to  make  specified  investments  with  pension  fund 
assets,  thereby  divesting  the  trustee  of  his  discretion  with  regard  to 
the  investment  of  plan  assets.  The  Court  takes  note  of  the  nonimpair- 
ment  clause  of  the  New  York  Constitution,8  and  concludes  that: 

To  strip  this  person  [trustee],  in  this  instance  the  State  Comptroller,  an  in- 
dependently elected  official  it  so  happens,  of  his  personal  responsibility  and  com- 
mitment to  his  oath  of  office,  is  to  remove  a  safeguard  integral  to  the  scheme  of 
maintaining  the  security  of  the  sources  of  benefits  for  over  a  half  century  .  .  .  But  it 
is  .  .  .  concluded  that  the  Legislature  is  powerless  in  the  face  of  the  constitu- 
tional nonimpairment  clause  to  mandate  that  he  mindlessly  invest  in  whatever 
securities  they  direct.  .  .  .9 

The  statute  the  New  York  Court  struck  down  was  a  cornerstone  of 
the  New  York  City  MAC  financing  program  of  1975,  and  a  crisis 


»  48  Wash.  2d  695.  296  P.  2d  536  (1956). 
I  Id.  at  698,  296  P.  2d  at  538. 
I  Id.  at  701,  296  P.  2d  at  540. 

•  364  Mass.  847,  303  N.E.  2d  320  (1973). 

•  Mass.  Gen.  Laws  Ann.,  ch.  32. 

•  .Supra,  note  4,  at       ,  303  N.E.  2d  at  328. 
»  37  N.  V.  2d  .507,  337  N.E.  2d  592  (1975). 

•  N.Y.  CONST,  art.  V,  §7. 

I  Supra,  note  7  at  512-13,  337  N.E.  2d  at  595. 
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situation  was  generally  thought  to  exist.  As  such,  Sgaglione  v.  Levitt 
stands  as  a  clear  example  of  a  state  constitutional  provision  which 
was  interpreted  to  provide  a  significant  level  of  protection  for  govern- 
mental plan  participants. 

Act  293,  originally  enacted  by  the  Pennsylvania  legislature  in 
19 72, 10  stands  as  an  example  of  a  state  reporting  statute  that  is  de- 
signed to  permit  strict  enforcement.  The  Act  requires  all  municipal 
pension  systems  to  retain  an  actuary  for  the  purpose  of  periodically 
preparing  actuarial  statements  and  reports  to  be  riled  with  the  State 
Department  of  Community  Affairs.  Importantly,  the  Act  contains  a 
number  of  enforcement  mechanisms.  Failure  by  a  municipality  to  file 
such  reports  results  in  the  withholding  from  such  municipality  of  any 
and  all  state  contributions  to  the  delinquent  municipalities'  pension 
funds.11  The  study  may  also  be  performed  by  the  state,  and  the  delin- 
quent municipality  in  that  instance  must  reimburse  the  state  for  the 
cost.12 

Act  293  is  subject  to  criticism  in  that  it  addresses  only  actuarial 
aspects  of  the  plan.  Its  substantial  enforcement  mechanisms,  how- 
ever, serve  to  make  Act  293  a  good  example  of  a  state  reporting  re- 
quirement which  is  designed  to  achieve  the  purpose  for  which  it  was 
presumably  enacted. 

It  must  also  be  noted  that  in  numerous  instances  state  laws  which 
appear  to  afford  significant  protections  to  pension  plan  participants 
have  been  interpreted  in  a  manner  that  demonstrates  that  protection 
to  be,  in  reality,  quite  limited. 

In  re.  Enrolled  Senate  Bill  1239  13  stands  in  direct  contrast  to 
Opinion  of  the  Justices.14"  The  Michigan  legislature  sought  an  advisory 
opinion  regarding  a  proposed  statutory  revision  of  the  public  school 
employees'  retirement  system.  The  statute,  for  a  particular  class  of 
employees,  would  require  an  increase,  from  3  percent  to  5  percent,  in 
the  rate  of  employee  contributions  to  the  plan,  with  no  increase  what- 
soever in  benefits.  The  Michigan  Supreme  Court  first  notes  a  Michigan 
constitutional  provision  which  explicitly  states  that  accrued  govern- 
mental pension  benefits  shall  represent  a  contractual  obligation  which 
shall  not  be  impaired  or  diminished.15  The  Court  then  states: 

Under  this  constitutional  limitation  the  legislature  cannot  diminish  or  impair 
accrued  financial  benefits,  but  we  think  it  may  properly  attach  new  conditions 
for  earning  financial  benefits  which  have  not  yet  accrued.  Even  though  compliance 
with  the  new  conditions  may  be  necessary  in  order  to  obtain  the  financial  benefits 
which  have  accrued,  we  would  not  regard  this  as  a  diminishment  or  impairment 
of  such  accrued  benefits.  »  *  •  M 

Thus  the  Michigan  Supreme  Court "interprets"  the  nonimpairment 
clause  of  the  State  constitution  as  permitting  an  increase  in  the 
employee  contribution  rate,  precisely  the  kind  of  impairment  that  the 
Massachusetts  Supreme  Court  found  unconstitutional  in  Opinion  of 
the  Justices. 

A  second  example  of  a  state  law  ' 'protection"  that  upon  testing 
was  interpreted  as  not  very  protective  of  plan  participants  is  found  in 
People  ex  rel.  Illinois  Federation  of  Teachers  v.  Lindberg.17  An  Illinois 

»»  53  Pa.  Stat.  Ann.  5  730.1  et  seq. 
11  53  Pa.  Stat.  Ann.  §  730.4. 
a  Id. 

»  389  Mich.  659,  209  N.W.  2d  200  (1973). 

14  Supra,  note  4. 

>s  Mich.  CONST,  art.  9,  §  24. 

w  Supra,  note  13,  at  663-64,  209  N.W.  2d  at  202-03. 

&  60  111.  2d  266,  326  N.E.  2d  749  (1975);  cert,  denied,  423  U.S.  839  (1975). 
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statute  spells  out  the  level  of  contributions  which  the  state  is  to  make 
to  each  of  a  number  of  state  retirement  systems.18  The  Illinois  legisla- 
ture enacted  a  series  of  appropriations  measures  designed  to  bring  the 
state's  contributions  to  these  retirement  systems  nearer  the  level  re- 
quired by  the  statute. 

It  should  also  be  noted  that  a  provision  of  the  Illinois  Constitution 
states: 

Membership  in  any  pension  or  retirement  system  of  the  State,  any  unit  of 
local  government  or  school  district,  or  any  agency  or  instrumentality  thereof, 
shall  be  an  enforceable  contractual  relationship,  the  benefits  of  which  shall  not 
be  diminished  or  impaired.19 

When  the  governor  vetoed  or  reduced  the  appropriations  bills 
designed  to  more  adequately  fund  the  retirement  systems  at  issue, 
suit  was  brought  in  which  it  was  alleged  that  the  veto  and  reductions 
by  the  governor  violated  the  impairment  of  contracts  provision  of 
the  Illinois  Constitution  and  the  statutory  mandate  that  the  state 
fund  the  pension  plans  at  the  specified  level. 

The  Illinois  Supreme  Court  first  rejects  the  argument  that  the 
governor's  actions  violate  the  state  constitutional  provision.  What- 
ever the  nature  of  those  contractual  rights,  the  Court  indicates, 
it  cannot  be  1  'argued  that  the  provision  was  intended  to  restrict  the 
Governor's  constitutional  authority  to  reduce  or  veto  a  pension 
appropriation  measure."  20  The  Court  then  holds  that  the  statutory 
material  relating  to  the  retirement  systems  nowhere  establishes  a 
contractual  relationship  between  plan  participants  and  the  state  or 
the  plan. 21  Finally,  the  effect  of  the  statutory  funding  "mandate" 
in  terms  of  the  governor's  power  to  reduce  or  veto  appropriations 
bills  is  addressed,  and  the  Court  concludes  that  the  funding  provi- 
sions in  no  way  limit  the  governor's  authority.22 

Thus,  what  appear  to  be  state  constitutional  and  statutory  provi- 
sions that  assure  that  a  plan  will  be  funded  at  a  specified  level,  upon 
judicial  interpretation,  are  found  not  to  assure  any  such  protection 
at  all. 

In  conclusion,  the  benefits  and  protections  that  state  laws  appear 
to  provide  plan  participants  in  some  instances  are  interpreted  in  a 
manner  that  accomplishes  such  protections,  but  in  many  instances 
are  found  to  afford  none  of  the  benefits  or  protections  that  the  state 
statutory  or  constitutional  provision  at  first  glance  appears  to  assure.. 


is  111.  Rev.  Stat.,  ch.  WVz  (1973). 
i»Ill.  CONST.,  art.  XIII,  §5. 

20  Supra,  note  17  at  272,  32(1  N.E.  2d  at  7f)2. 

21  Supra,  note  17  at  275,  326  N.E.  2d  at  753. 

22  Supra,  note  17  at  277,  326  N.E.  2d  at  754-55. 


PART  IV— CHARACTERISTICS  AND  OPERATIONS  OF 
PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS 


Chapter  A — Introduction 

During  the  course  of  legislative  activity  leading  to  the  September  2, 
1974  enactment  of  ERISA  (The  Employee  Retirement  Income 
Security  Act  of  1974 — Public  Law  93-406),  the  Congress  amended 
early  legislative  versions  of  the  Act  which  originally  covered  govern- 
mental pension  plans  to  exclude  such  plans  from  provisions  relating 
to  reporting,  disclosure,  fiduciary,  and  vesting  standards,  although 
certain  Internal  Revenue  Code  provisions  were  extended  to  public 
pen-ion  plans  by  ERISA.  At  that  time  persuasive  arguments  were 
made  that  the  problems  encountered  by  governmental  plans  were 
unique  and  deserving  of  additional  study.  As  a  result,  Section  3031 
was  added  to  ERISA: 

The  Committee  on  Education  and  Labor  and  the  Committee 
on  Ways  and  Means  of  the  House  of  Representatives  and  the 
Committee  on  Finance  and  the  Committee  on  Labor  and  Public 
Welfare  of  the  Senate  shall  study  retirement  plans  established 
and  maintained  or  financed  (directly  or  indirectly)  by  the  Govern- 
ment of  the  United  States,  by  any  State  (including  the  District 
of  Columbia)  or  political  subdivision  thereof,  or  by  any  agency  or 
instrumentality  of  any  of  the  foregoing.  Such  study  shall  include 
an  analysis  of — 

(1)  the  adequacy  of  existing  levels  of  participation,  vest- 
ing and  financing  arrangements, 

(2)  existing  fiduciary  standards,  and 

(3)  the  necessity  for  Federal  legislation  and  standards  with 
respect  to  such  plans.  In  determining  whether  any  such  plan 
is  adequately  financed,  each  committee  shall  consider  the 
necessity  for  minimum  funding  standards,  as  well  as  the 
taxing  power  of  the  government  maintaining  the  plan. 

EXTENSIVE  STUDIES  MADE 

Extensive  research,  investigations,  and  hearings  were  conducted  by 
the  Subcommittee  on  Labor  Standards — Pension  Task  Force  in  dis- 
charging this  responsibility.  Public  hearings  were  held  during  1975  in 
California,  Connecticut,  Illinois,  and  Washington,  D.C.  These  hear- 
ings utilized  H.R.  9155,  a  bill  extending  all  of  the  Title  I  and  IV 
standards  of  ERISA  to  non-federal  governmental  plans,  as  a  vehicle 
to  focus  attention  on  the  specific  implications  of  legislated  federal 
standards. 

In  the  fall  of  1975  a  census  of  federal,  state,  and  local  government 
retirement  systems  was  initiated  in  an  attempt  to  identify  for  the 
first  time  the  universe  of  public  pension  plans.  This  effort  resulted  in 
the  identification  of  the  size  and  major  characteristics  of  68  federal 
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plans  and  6,630  state  and  local  government  pension  plans.  The  charac- 
teristics of  the  plans  included  in  this  inventory  were  first  reported  in 
the  March  31,  1376  Interim  Report  of  Activities  of  the  Pension  Task 
Force  of  the  Subcommittee  on  Labor  Standards  (see  Appendix  IV 
for  a  complete  tabulation  of  plans  by  state). 

The  22  page  questionnaire,  'Tension  Task  Force  Survey  of  Public 
Employee  Retirement  Systems"  (see  Appendix  II),  was  sent  to  a 
sample  of  the  PERS  universe  in  order  to  gather  information  on  public 
pension  plan  administration,  benefit  structure,  finances,  and  funding. 
Between  May  and  September  1976,  survey  data  was  obtained  on  the 
pension  plans  covering  100  percent  of  the  federal  government  em- 
ployees and  96  percent  of  the  state  and  local  government  employees 
(Appendix  I  displays  the  tabular  results  of  the  survey  data  for  1975). 

In  order  to  obtain  additional  information  on  the  investment  opera- 
tions of  state  and  local  government  pension  funds,  the  Subcommittee 
on  Labor  Standards — Pension  Task  Force  in  conjunction  with  the 
Pension  Research  Council  of  the  University  of  Pennsylvania  con- 
ducted a  survey  focusing  on  pension  fund  investments.  Nearly  two- 
thirds  of  the  public  pension  funds  with  assets  in  excess  of  $50  million 
provided  information  on  statutes,  policies,  and  practices  affecting 
pension  fund  investments  in  1974-75. 

In  addition,  extensive  research  was  undertaken  to  record  and  analyze 
the  federal,  state  and  local  laws  affecting  public  employee  retirement 
systems  (see  Parts  II  and  III  of  this  report  and  Appendices  V  through 
XI). 

PERS  INFLUENCE  VAST  AND  DIVERSITY  GREAT 

The  various  studies  carried  out  by  the  Pension  Task  Force  thorough- 
ly document  the  nature  and  scope  of  the  characteristics  and  opera- 
tions of  public  employee  retirement  systems.  In  their  entirety,  public 
employee  retirement  systems  (PERS)  exert  a  substantial  influence  on 
the  economic,  social,  and  political  fabric  of  the  United  States. 

The  national  securities  and  other  capital  formation  markets  are 
heavily  influenced  by  state  and  local  government  pension  fund  in- 
vestments exceeding  $108  billion  (1975).  Such  investments  have  re- 
cently been  increasing  by  13  percent  annually.  State  and  local  pension 
plan  benefit  payments  ($7.3  billion  in  1975)  have  been  increasing  even 
more  rapidly  at  a  rate  of  16  percent  annually.  Federal,  state,  and 
local  pension  benefit  payments  add  over  $21  billion  annually  to  the 
consumption  and  savings  elements  of  the  economy.  Federal,  state, 
and  local  governments  must  provide  for  tax  revenue  exceeding  $23 
billion  annually  in  order  to  meet  employer  obligations  to  public- 
employee  pension  plans. 

The  strengths,  weaknesses,  and  diversity  of  public  employee  re- 
tirement systems  are  discussed  in  chapters  B  through  H  of  this  report. 
Chapter  B  discusses  some  of  the  general  characteristics  of  the  6,698 
federal,  state,  and  local  retirement  systems  (including  their  relation- 
ship to  Social  Security)  which  cover  12.7  m  ill  ion  state  and  local  plan 
participants  and  9.5  million  federal  plan  participants.  Chapter  C  dis- 
cusses the  serious  deficiencies  which  exist  among  public  pension  plans 
in  the  reporting,  disclosure,  accounting,  auditing,  recordkeeping,  and 
other  administrative  aspects  of  plan  operations. 
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Chapter  D  discusses  public  pension  plan  benefit  protections  in 
relation  to  ERISA's  provisions  in  the  areas  of  eligibility,  vesting, 
portability,  and  plan  termination  insurance.  Chapter  E  describes  the 
benefit  structure  of  public  pension  plans  and  the  extent  to  which  the 
combined  benefits  from  public  pension  plans  and  Social  Security 
replace  the  pre-retirement  income  of  retired  public  employees. 

Chapter  F  provides  information  on  the  finances  of  public  pension 
plans  and  the  restrictions  which  impair  the  stability  and  predicta- 
bility of  employer  pension  contributions.  Chapter  G  documents  the 
serious  funding  problems  of  mamr  public  pension  plans  and  the  lack 
of  adequate  actuarial  valuations,  measures,  and  standards. 

In  discussing  the  fiduciary  and  investment  practices  of  state  and 
local  government  pension  funds,  Chapter  H  points  out  that  the  pres- 
ence of  various  investment  restrictions,  the  absence  of  adequate  dis- 
closure and  other  safeguards,  and  the  lack  of  fiduciary  accountability 
all  contribute  to  a  high  potential  for  fiduciary  abuse  and  the  loss  of 
pension  plan  assets  and  income. 

In  consideration  of  the  fundamental  national  interests  involved  and 
the  substantial  body  of  federal  law  and  federal  involvement  in  gov- 
ernmental pension  plans,  the  facts  presented  in  this  report  show  a 
compelling  need  for  a  revised  and  expanded  set  of  federal  standards 
applicable  to  federal,  state,  and  local  pension  plans.  Serious  conse- 
quences are  likely  unless  immediate  steps  are  taken  by  the  federal, 
state,  and  local  governments  to  remedy  the  serious  deficiencies  that 
exist  among  the  various  retirement  systems  for  public  employees. 

TECHNICAL  NOTE 

The  reader  should  be  careful  to  distinguish  between  the  PERS 
universe  of  plans  given  in  Appendix  IV  and  the  tabular  data  from  the 
Pension  Task  Force  Survey  of  a  sample  of  the  plan  universe  as  given 
in  Appendix  I.  Appendix  III  provides  an  explanation  of  the  survey 
methodology.  While  it  was  intended  that  the  study  include  only  those 
"governmental  plans"  presently  exempted  from  ERISA  (Public  Law 
93-406),  the  inclusion  of  a  particular  plan  in  this  report  or  in  the 
survey  should  not  be  taken  as  proof  of  such  statutory  exclusion. 
When  clarifying  regulations  are  issued,  it  may  in  fact  be  the  case  that 
the  same  plans  now  maintaining  their  exempt  status  under  ERISA, 
particularly  those  of  a  "quasi-governmental"  nature,  may  be  found 
to  be  covered  plans. 

The  data  from  the  Pension  Task  Force  Survey  of  Public  Employee 
Retirement  Systems  in  Appendix  I  is  presented  in  an  extremely 
detailed  format  in  order  that  the  information  be  of  maximum  use- 
fulness to  plan  administrators,  public  officials,  public  employees,  and 
others  having  an  interest  in  public  employee  retirement  systems. 

The  data  items  in  the  tables  of  Chapter  B  through  H  may  not  add 
to  exactly  100.0  percent  due  to  rounding. 
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Chapter  B — PERS  Universe — General  Characteristics 


The  programs  making  up  the  public  employee  retirement  system 
(PERS)  have  been  found  to  be  as  varied  as  the  pension  plans  which 
make  up  the  private  pension  system.  In  1975  over  6,698  federal,  state 
and  local  government  retirement  systems  were  identified  as  covering 
15.4  million  civilian  and  military  employees.  In  addition  to  the  6,698 
plans,  there  are  other  arrangements  made  by  sponsoring  governments 
to  provide  retirement  income  for  their  employees.  These  programs 
include  deferred  compensation  contracts,  salary  reduction  plans,  and 
"tax  sheltered"  annuities.  According  to  the  Institute  of  Life  Insurance, 
750,000  individuals  were  covered  and  20,000  persons  were  receiving 
benefits  in  1974  under  403(b)  tax  sheltered  annuity  plans.  It  is  believed 
that  at  least  a  majority  of  the  750,000  persons  covered  under  such 
plans  were  public  school  teachers  and  other  public  employees.  The 
Employee  Retirement  Income  Security  Act  of  1974  established 
another  type  of  tax  deferred  pension  plan,  the  Individual  Retirement 
Account  and  the  Individual  Retirement  Annuity  (IRA),  which  was 
available  for  the  first  time  in  1975  to  all  employees  working  in  the 
public  as  well  as  the  private  sectors  who  were  not  covered  under  any 
other  public  or  private  pension  plan.  It  remains  to  be  seen  to  what 
extent  pension  coverage  will  be  expanded  through  the  use  of  IRAs  to 
the  approximately  1.5  million  public  employees  not  presently  covered 
under  any  public  plan. 

NUMBER  AND  MEMBERSHIP 

The  findings  of  the  Pension  Task  Force  as  to  the  total  number  and 
membership  of  the  PERS  are  summarized  in  Table  Bl.  In  1975,  6,630 
pension  plans  of  one  type  or  another  were  identified  as  being  main- 
tained by  state  and  local  governments  for  about  10.4  million  full-  and 
part-time  workers.  Another  2.3  million  persons  were  receiving  retire- 
ment, disability,  or  survivors  benefits  under  such  plans  or  were  other- 
wise eligible  to  receive  benefits  at  a  later  date. 

TABLE  Bl. — NUMBER  AND  MEMBERSHIP  OF  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS  OF  FEDERAL,  STATE,  AND 

LOCAL  GOVERNMENTS,  1975 


Membership  (thousands) 
Number  of  


Level  of  government  plans  Active  Nonactive  Total 

State  and  local    6,630  10,387  2,347  12,744 

Federal  (uniformed  services)    4  2, 181  1, 094  3, 275 

Federal  (nonuniformed  services)    64  2,839  3,402  6,241 

Total...     6,698  15,417  6,843  22,260 


Note:  See  app.  IV  for  more  detail. 
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In  1975,  the  federal  government,  including  its  agencies  and  in- 
strumentalities, maintained  68  employee  pension  plans,  the  largest 
ones  being  the  Military  Retirement  System  (2.1  million  active  mem- 
bers) and  the  Civil  Service  Retirement  System  (2.7  million  active 
members).  The  remaining  66  systems  have  about  183,000  active 
members  or  about  5.6  percent  of  the  total  active  membership  in  all 
federal  plans.  The  roughly  4.5  million  persons  presently  receiving  or 
expecting  to  receive  benefits  under  all  68  federal  systems  represent 
89  percent  of  the  total  federal  active  membership.  By  way  of  contrast, 
the  corresponding  inactive  to  active  membership  ratio  for  all  state 
and  local  systems  is  23  percent.  About  half  of  this  marked  difference 
is  due  to  the  fact  that  terminated  employees  with  vested  benefits 
make  up  45  percent  of  all  federal  inactives  while  the  corresponding 
figure  for  state  and  local  plans  is  11  percent.  Some  of  the  causes  for 
this  variation  in  the  number  of  terminated  vested  employees  are 
discussed  in  the  next  Chapter.  The  ratio  of  inactive  to  active  members 
for  the  federal  system  is  over  twice  that  for  the  state  and  local  system, 
even  ignoring  terminated  vested  employees.  This  demonstrates  the 
fact  that  the  state  and  local  part  of  the  PERS  as  a  whole  has  yet  to 
reach  the  degree  of  maturity  attained  by  the  federal  s}rstem.  In  this 
regard  the  state  and  local  system  is  more  akin  to  the  private  pension 
system  (see  Table  Gl2). 

The  number  of  state  and  local  plans  by  size  of  active  membership 
is  shown  in  Table  B3.  One  striking  similarity  with  the  private  pension 
system  is  the  large  percentage,  nearly  80  percent,  of  all  plans  with 
fewer  than  100  active  members.  At  the  other  extreme  are  the  390 
plans  with  1,000  or  more  active  members.  While  making  up  less  than 
6  percent  of  the  total  plans,  these  plans  cover  about  95  percent  of  the 
active  membership  in  all  state  and  local  government  pension  plans. 

TABLE  B3.— NUMBER  OF  STATE  AND  LOCAL  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS  BY  SIZE,  1975 


Number  of  Percentage 
plans1  of  total 

.Size  of  active  membership: 


0  to  4   793  13. 7 

5  to  24   1,545  26.7 

25  to  99   1,110  19.2 

100  to  199   332  5. 7 

200  to  499   297  5. 1 

500  to  999   187  3.2 

1,000  to  4,999   206  3.6 

5,000  to  9,999   60  1. 0 

10,000  and  over   124  2. 1 

Unknown    2 1, 134  19.6 


Total   5,788  100.0 


1  Total  number  of  plans  exclude  842  plans  for  which  data  by  type  of  plan  and  size  of  membership  is  unavailable. 

2  Further  study  revealed  that  the  plans  for  which  acfive  membership  is  unknown  are  principally  local  plans  for  po|icemto 
and  firemen  having  fewer  than  100  active  members. 

DEFINED  BENEFIT  AND  DEFINED  CONTRIBUTION 

Among  the  6,698  retirement  systems  are  defined  contribution  plans 
as  well  as  the  more  typical  defined  benefit  or  benefit  "formula"  plans. 
A  participant's  benefits  under  a  defined  contribution  plan  are  based 
solely  on  the  amounts  contributed  to  the  participant's  account  and 
any  income  earned  thereon.  The  largest  number  of  similar  defined  con- 
tribution plans  are  the  314  plans  maintained  by  cities  and  counties 
for  their  highly  mobile  managers  and  administrators.  These  plans 
.are  administered  by  the  ICMA  Retirement  Corporation.  At  the  end 
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of  1974,  605  employees  participated  in  the  314  plans.  The  next  largest 
group  of  similar  defined  contribution  plans  are  those  maintained  by 
institutions  of  higher  education  for  faculty  and  other  personnel.  In 
1975,  294  such  plans  were  in  operation  (see  Table  B4)  and  all  the 
plans  were  funded  through  Teacher  Insurance  and  Annuity  Associa- 
tion of  America  and  its  affiliate,  the  College  Retirement  Equities  Fund 
(TIAA-CREF).  In  addition  to  the  above,  public  employees  also  belong 
to  a  relatively  small  number  of  denned  contribution  plans  most  of 
which  are  insured  and  of  the  money-purchase  type. 

While  only  about  2.2  percent  of  state  and  local  emplo3"ees  are  mem- 
bers of  defined  contribution  plans,  nearly  16  percent  are  covered 
under  "combination"  plans  having  both  defined  contribution  and 
defined  benefit  features.  The  bulk  of  all  covered  employees,  82  percent, 
are  members  of  defined  benefit  plans  providing  the  more  traditional 
pay-related  and  formula  calculated  benefits.  Together,  defined  benefit 
and  combination  plans  comprise  over  85  percent  of  all  state  and  local 
plans.  With  the  exception  of  several  small  thrift  plans  and  TIAA- 
CREF  plans,  all  federal  plans  are  of  the  defined  benefit  type.  Chapter 
E  presents  extensive  information  on  the  varied  benefit  structures  of 
both  defined  benefit  and  defined  contribution  plans. 

INSURED  AND  NON-INSURED 

The  detailed  distributions  shown  in  Table  35  of  Appendix  I  reveal 
that  27.7  percent  of  all  state  and  local  plans  provide  some  or  all  re- 
tirement benefits  through  insurance  companies  (TIAA-CREF  is 
included  in  this  category).  The  plans  so  insured  tend  to  be  small, 
however,  and  cover  only  4.8  percent  of  all  active  employees. 

CONTRIBUTORY  AND  NONCONTRIBUTORY 

About  75  percent  of  the  state  and  local  plans  surveyed  require  em- 
ployees to  make  contributions.  Most  of  the  plans  now  "closed"  to 
new  members  are  or  were  at  one  time  contributor}7  plans.  In  total 
about  85  percent  of  all  active  state  and  local  employees  are  required 
to  contribute  to  their  plans.  In  contrast,  about  44  percent  of  the 
federal  plans  covering  56  percent  of  all  employees  require  man- 
datory contributions. 

While  the  plans  for  general  government  employees  at  the  federal, 
state,  and  local  level  share  many  common  characteristics,  the  plans 
covering  the  uniformed  employees  differ  in  several  important  respects. 
The  federal  military  plans  are  wholly  noncontributory  while  the  plans 
at  the  state  and  local  level  covering  uniformed  employees  (police  and 
fire)  are  nearly  all  contributory.  This  difference  may  be  attributable 
to  the  fact  that  all  members  of  the  federal  uniformed  services  con- 
tribute to  Social  Security  while  two-thirds  of  the  state  and  local 
uniformed  employees  do  not. 

A  small  but  growing  number  of  state  and  local  plans  are  reducing 
or  eliminating  mandatory  employee  contributions.  Presently,  state 
employees  in  Florida,  Michigan,  Missouri,  and  New  York  are  included 
in  the  noncontributory  category,  totaling  21.4  percent  of  all  state 
plana  and  15  percent  of  all  state  employees.  For  some  employees  in 
New  York  City  and  in  Wisconsin,  governmental  employers  have 
"picked  up"  a  portion  of  the  contributions  which  would  otherwise 
have  been  made  by  the  employees. 
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A  few  plans  give  employees  the  option  to  either  make  voluntary 
contributions  in  order  to  receive  retirement  benefits  or  to  waive 
pension  coverage.  At  the  federal  level  the  Vice  President,  Senators, 
Representatives,  and  congressional  employees  are  given  the  option  to 
contribute  to  the  Civil  Service  Retirement  System.  At  the  local  level 
many  plans  for  volunteer  firemen  operate  on  a  voluntary  basis. 

Among  the  category  of  contributory  plans  are  23  or  more  plans 
which  provide  retirement  benefits  "supplemental"  to  basic  benefits 
paid  from  other  plans  maintained  at  the  state  or  local  level.  Several 
universities  maintain  supplemental  plans  which  are  of  the  noncon- 
tributo  y  pay-as-3'ou-go  type. 

PLANS  BY  JURISDICTION 

Over  two-thirds  of  all  state  and  local  government  retirement 
systems  are  found  in  the  10  states  with  the  largest  number  of  plans 
(see  Table  B4).  With  over  1,413  plans,  Pennsylvania  alone  has  over 
one-fifth  of  the  total  plans.  Among  the  top  five  states  and  following 
Pennsylvania  in  order  are  Minnesota  (638  plans),  Illinois  (465  plans), 
Oklahoma  (435  plans),  and  Texas  (398  plans).  By  way  of  contrast  to 
the  decentralized  nature  of  the  systems  in  the  majority  of  states  is  the 
single  statewide  plan  in  Hawaii  covering  all  public  employees  in  that 
state.  While  the  states  with  the  smallest  populations  tend  to  have  the 
least  number  of  plans,  this  is  not  entirety  the  case.  Other  states  such 
as  New  Mexico  (with  4  plans),  Ohio  (with  7  plans),  and  Oregon  (with 
9  plans)  have  achieved  major  gains  in  bringing  all  public  employees 
in  their  respective  states  under  a  small  manageable  number  of  systems. 

Table  B4. — Number  of  Federal,  State,  and  local  public  employee  retirement  systems 
by  State  or  other  jurisdiction,  1975 


State  or  jurisdiction: 

(1)  Alabama. 

(2)  Alaska. 


Number 
of  plans  1 

47 


(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
(9) 
(10) 
(ID 
(12) 
(13) 
(14) 
(15) 
(16) 
(17) 
(18) 
(19) 
(20) 
(21) 
(22) 
(23) 
(24) 


10 
69 
72 
343 
165 
13 
7 

335 
54 
1 
11 
4(55 
249 
75 
55 
49 
62 
7 
39 
103 

Michigan   187 


Arizona  

Arkansas  

California  

Colorado  

Connecticut  

Delaware  

District  of  Columbia. 

Florida  

Georgia  

Hawaii  

Idaho  

Illinois  

Indiana  

Iowa  

Kansas  

Kentuckjr  

Louisiana  

Maine  

Maryland  

Massachusetts  


Minnesota. 


(25)  Mississippi. 

(26)  ~ 
(27) 
(28) 
(29) 
(30) 


Missouri. 

Montana  

Nebraska  

Nevada  

New  Hampshire. 


638 
23 
52 
28 
52 
10 
9 


Total   6, 

1  Total  number  of  plans  exclude  539  plans  for  which  data  by  state  Is  unarailable. 


State  or  jurisdiction — Con. 

(31)  New  Jersey  

New  Mexico  

New  York  

North  Carolina. 
North  Dakota.. 

Ohio  

Oklahoma  

Oregon. 


(32) 
(33) 
(34) 
(35) 
(36) 
(37) 
(38) 
(39) 
(40) 
(41) 
(42) 
(43) 
(44) 
(45) 
(46) 
(47) 
(48) 
(49) 
(50) 
(51) 
(52) 
(53) 
(54) 
(55) 


(56) 


Number 
of  plans  1 

39 
4 
117 
58 
21 
7 

__  435 
9 


Pennsylvania   1,  413 

Rhode  Island  

South  Carolina  

South  Dakota  

Tennessee  

Texas  

Utah  

Vermont  

Virginia  

Washington  

West  Virginia  

Wisconsin  

Wj^oming  

Puerto  Rico  

Virgin  Islands  

Guam  

Washington  Metropoli- 
tan Area  Transit  Au- 
thority  

Federal  


22 
13 
7 
27 
398 
12 
31 
28 
53 
69 
46 
8 
5 
1 
1 


1 

68 


159 
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Pension  plans  covering  every  imaginable  description  of  public  em- 
ployment are  found  at  all  governmental  levels.  In  size,  they  range 
from  the  417,000  member  New  York  State  Employees'  Retirement 
System,  which  is  the  largest  system  at  the  state  and  local  level,  to  the 
Evergreen  Park,  Illinois  Firemen's  Pension  Fund,  which  at  the  time 
the  census  was  taken  did  not  have  an}'  active  members.  The  Wash- 
ington Metropolitan  Area  Transit  Authority  (better  known  as 
METRO)  was  found  to  be  a  "body  corporate  and  politic"  and  its 
unique  1,000  member  system  is  included  in  the  "special  district" 
category  (52)  as  shown  in  Table  B5.  Some  other  systems  which  cover 
unique  categories  of  workers  are  the  Central  Intelligence  Agency 
Employees  Voluntary  Investment  Program,  the  TIAA-CREF  Re- 
tirement Plan  for  Faculty  Members  of  the  Uniformed  Services 
University  of  the  Health  Sciences,  the  YVaterford  (California)  Ir- 
rigation District  Pension  Plan,  the  Dekalb  County,  Alabama  Hos- 
pital Annuity  and  Benefit  Plan,  the  Salt  River  Project  Agricul- 
tural Improvement  Power  District  Retirement  Plan  (Arizona), 
and  the  State  of  South  Dakota  ( 'ement  Plant  Pension  Plan. 

ADMINISTRATION  AND  COVERAGE  CATEGORIES 

Generally,  public  emplo}'ee  retirement  systems  may  be  categorized 
by  level  of  administration — that  is,  at  the  federal,  state,  city,  county, 
township  (borrough),  or  special  district  level.  As  shown  in  Table  B5, 
over  80  percent  of  the  plans  are  administered  at  the  city  and  township 
levels,  while  the  state  governments  administer  9.6  percent  of  the  total 
plans.  Plans  covering  either  policemen  or  firemen  exclusively  make 
up  two-thirds  of  all  plans.  While  68  plans  have  been  categorized  as 
being  "teacher  plans,"  teachers  in  21  states  participate  in  a  statewide 
system  covering  state  employees  as  well  as  teachers.  In  most  states 
judges  are  covered  under  separate  retirement  plans  while  legislators 
in  seven  states  have  separate  systems. 

TABLE  B5.— PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS  OF  STATE  AND  LOCAL  GOVERNMENTS  BY  TYPE  OF 

ADMINISTERING  GOVERNMENT,  1975 


Number 

Level  of  administration  of  plans 1  Percent 


STATEWIDE  PLANS 

1.  State  employees  only      30  5.4 

2.  State  employees  plus  local  government  employees  (including  teachers)  .   43  7.8 

3.  Police  only     31  5.6 

4.  Fire  only   13  2.3 

5.  Police  and  fire  only   8  1.4 

6.  Teachers     35  6.3 

7.  Legislators     8  1.4 

8.  Judges     41  7.4 

9.  Local  government  employees  (excluding  teachers)...   22  4.0 

10.  Local  government  employees  (including  teachers)     0  .0 

11.  Faculty  and  others  (TIAA-CREF  only)     234  53.1 

12.  Faculty  and  others  (other  than  TIAA-CREF)     13  2.3 

13.  All  other  statewide  plans     16  2.  9 


Totsl  (9.6  percent  of  all  plans)  :    554  100.0 


CITY  PLANS 

21.  City  employees  only  (excluding  teachers)   445  12.9 

22.  Citv  employees  only  (including  teachers)   5  .1 

23.  Police  only     940  27.3 

24.  Fire  only.   1,710  49.7 

25.  Police  and  fire  only   276  8.0 

26.  Teachers   23  .7 

27.  Judges                                                                                           '  2  .1 

28.  All  other  city-adrnmisteied  plans  1   40  1.2 


Tot3l  (59.5  percent  of  all  plans)  .   3,441  100.0 


See  footnotes  at  end  of  table. 
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TA8LE  B5.— PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS  OF  STATE  AND  LOCAL  GOVERNMENTS  BY  TYPE  OF 
ADMINISTERING  GOVERNMENT,  1975— Continued 

Number 

Level  of  administration  of  plans*  Percent. 

COUNTY  PLANS 

31.  County  employees  only  (excluding  teachers)...   

32.  County  employees  only  (including  teachers)   

33.  Police  only       

34.  Fire  only.       

35.  Police  and  fire  only    

36.  Teachers      

37.  Judges     

38.  All  other  county-administered  plans   

Total  (4.6  percent  of  all  plans)    

TOWNSHIP  PLANS 

41.  Township  employees  only  (excluding  teachers)   

42.  Police  only    

43.  Fire  only     

44.  Police  and  fire  only   

45.  All  other  township-administered  plans   

Total  (22.6  percent  of  all  plans).   

SPECIAL  DISTRICT  AND  OTHER  PLANS 

51.  Teachers      

52.  All  other  (e.g.,  transit  authorities)   

Total  (3.8  percent  of  all  plans)    

ALL  PLANS 

Police  (3)-K23)+(33)+(42)    

Fire  (4)+(24)+(34)+(43)    

Police  and  fire  (5)+(25)+(35)+(44)    

Teachers  (6)+(26)+(36)+(51)  

Faculty  and  others  (11)+(12)      

Legislators  (7)    

Judges  (8)+(27)+<37)____   

State  (i)+(2)+ (13)    

Local  (9)+(10)+(21)+(22)+(28)+(31)+(32)+(38)+(41)+(45).....  

Other  (52)       


Total  State,  and  local  government  plans. 


1  Ol 

181 

C7  C 

b/.  b 

3 

1.1 

29 

10.8 

22 

8.2 

3 

1.  L 

7 

2.6 

4 

1.  5 

19 

7.1 

258 

100.0 

AT3 

1/i 

00.  L 

779 

lie 

KQ  1 

04 

0  C 
L.  0 

y 

7 
.  / 

iy 

I.  4 

1,  3U/ 

1UU.  U 

3 

1.4 

215 

98.6 

218 

100. 0 

1,772 

30.6 

1,779 

30.7 

2S5 

5.1 

68 

1.2 

307 

5.3 

8 

.1 

47 

.8 

89 

1.5 

1,208 

20  9 

215 

3.7 

5,788 

100. 0 

1  Total  number  of  plans  excludes  842  plans  for  which  data  by  level  of  administration  is  unavailable. 

While  police  and  fire  plans  constitute  nearly  two-thirds  of  the 
PERS  plan  universe,  Table  B6  shows  that  the  employees  in  the  police 
and  fire  category  make  up  only  6.7  percent  of  all  covered  employees. 
The  teacher  category  is  the  largest  with  30  percent  of  all  covered 
employees.  State  employees  make  up  22.8  percent,  and  local  govern- 
ment employees  make  up  26.7  percent  of  the  total  coverage.  Employees 
of  transportation,  utility,  and  other  quasi-governmental  organizations 
form  a  significant  9.7  percent  of  the  total  number  of  covered  workers. 

Although  the  split  between  the  number  of  full-time  and  part-time 
employees  was  unavailable  for  many  of  the  plans  surveyed  (see 
Appendix  I,  Table  14),  it  remains  that  a  significant  proportion  of 
covered  part-time  workers  are  volunteer  firemen  (Table  B6  shows 
24.1  percent  to  be  in  this  category).  The  teacher  category  makes  up 
26.9  percent  of  the  total  part-time  coverage,  while  the  state  and  the 
local  employee  categories  constitute  1.7  percent  and  8.8  percent 
respectively.  The  large  percentage  difference  between  the  teacher 
category  and  the  state  and  local  categories  is  probably  due  to  the 
larger  absolute  number  of  part-time  teachers,  the  less  restrictive  plan 
eligibility  requirements  for  part-time  teachers,  and  perhaps  a  greater 
understatement  of  the  number  of  part-time  employees  in  the  state 
and  local  categories. 
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TABLE  B6. — DISTRIBUTION  OF  RETIREMENT  SYSTEM  ACTIVE  EMPLOYEES  BY  EMPLOYMENT  CATEGORY 


Percent  of  employees 


Less  than 
Full-time  full-time 

Employee  category  employees      employees  Total 


State  and  local  totals: 

Federal    .2   .  1 

Stats     24.6  1.7  22.8 

Local  J   28.7  8.8  26.7 

Police  and  fire   6.9  24.1  6.7 

Teachers   28.5  26.9  30.0 

Teaci-.ars  (higher  education)   3.4  3.9  3.9 

Other.   7.6  34.5  9.7 


Tota!       100.0  100.0  100.0 


Note:  Data  relates  to  table  14  in  app.  I. 


SINGLE  AND  MULTIPLE  EMPLOYER  PLANS 


As  might  be  expected  nearly  all  of  the  smaller  state  and  local 
public  pension  plans  are  maintained  by  a  single  employing  unit  of 
government  (see  Appendix  I,  Table  5).  However,  over  40  percent  of 
both  the  federal  plans  and  the  largest  state  and  local  plans  are  main- 
tained by  multiple  governmental  units.  Additional  characteristics 
exhibited  by  "multiple  employer"  plans  are  discussed  in  the  next 
chapter. 

SOCIAL  SECURITY  COVERAGE 

In  1975  45  percent  of  the  employees  in  plans  maintained  by  the 
federal  government  and  its  agencies  and  instrumentalities  were 
covered  under  Social  Security.  The  Military  Retirement  System  with 
2.1  million  employees  is  the  largest  public  system  providing  benefits 
supplemental  to  Social  Security.  Among  the  other  federal  retirement 
systems  serving  to  supplement  Social  Security  are  the  Federal  Re- 
serve Bank  Plan,  the  Tennessee  Valley  Authority  Plan,  the  Federal 
Home  Loan  Bank  Plans,  the  Farm  Credit  District  Plans,  and  the 
Nonappropriated  Fund  Plan  (see  Table  B2).  The  2.7  million  employees 
contributing  to  the  Civil  Service  Retirement  System  make  up  the 
largest  single  group  of  employees  presently  excluded  from  Social 
Security.  Also  excluded  are  the  President,  Vice  President,  Senators, 
Representatives,  and  federal  judges.  In  total  about  55  percent  of  the 
employees  in  federal  plans  are  excluded  from  Social  Security. 

Compared  with  the  federal  participation,  a  larger  percentage 
(70.1  percent)  of  state  and  local  employees  in  staff  retirement  systems 
are  covered  under  Social  Security.  Table  B7  shows  that  state  and  local 
employees  working  full  time  are  twice  as  likely  to  be  covered  under 
Social  Security  as  are  part-time  workers.  While  nearly  85  percent  of  all 
state  employees  have  Social  Security  coverage,  only  36.4  percent  of  the 
members  in  police  and  fire  plans  have  such  coverage.  Teachers  are  less 
likely  to  be  covered  under  Social  Security,  56.5  percent,  than  are  other 
local  government  employees,  75.9  percent.  University  faculty  are  as 
likely  to  have  Social  Security  coverage,  83.8  percent,  as  are  other 
state  employees. 
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TABLE  B7.— PERCENTAGE  OF  ACTIVE  EMPLOYEES  COVERED  BY  SOCIAL  SECURITY 


Percent  of  employees 


Less  than 
Full-time  full-time 

Employee  category  employees       employees  Total 


Federal  plans    46.8  .8  45.4 

State  and  local  pians: 

State       84.9  18.1  84.9 

Local      76.0  100.0  75.9 

Police  and  fire...     37.2  22.2  36.4 

Teachers        62.6  40.6  56.5 

Teachers  (higher  education)..      85.9  30.5  83.8 

Other.   78.2  10.2  86.6 


Total    72.2  31.5  70.1 


Note:  Data  relates  to  table  14  in  app.  I. 


There  are  many  important  issues  arising  from  the  coverage  or 
noncoverage  of  public  employees  under  Social  Security.  These  issues 
include  universal  Social  Security  coverage,  the  "integration"  of  public 
pensions  with  Social  Security,  and  pension  portability  (see  Appendix 
XIII  for  a  comprehensive  bibliography  on  these  topics) . 


PENSION  COVERAGE  NOT  UNIVERSAL 


The  information  in  the  preceding  section  is  based  on  those  public 
employee  retirement  systems  included  in  the  Pension  Task  Force 
Survey.  Not  all  public  employees,  however,  are  covered  under  a 
pension  plan.  The  Bureau  of  the  Census  reported  that  in  October 
1975  about  12.1  million  persons  were  employed  by  state  and  local 
governments  on  a  full  or  part-time  basis.  Since  10.3  million  employees 
were  reported  as  having  pension  coverage  in  the  PTF  survey,  between 
1  and  2  million  public  employees  remain  without  pension  coverage. 
This  finding  is  consistent  with  that  from  the  1972  Census  of  Govern- 
ments in  which  approximately  11  percent  of  all  full-time  public  em- 
ployees were  shown  to  have  no  pension  plan  coverage  (see  Table  B8) . 
However,  about  78  percent  of  those  full-time  employees  without  pen- 
sion coverage  were  shown  to  have  Social  Security  coverage.  A  higher 
percentage  of  part-time  employees,  probably  more  than  50  percent, 
do  not  have  pension  coverage.  (See  Chapter  D  for  more  information 
on  pension  plan  eligibility  provisions  excluding  part-time  employees.) 
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Chapter  C — Pers  Administration,  Keporting,  and  Disclosure 


The  Pension  Task  Force  survey  documents  the  wide  variation  in 
administrative  and  operational  practices  found  in  the  public  employee 
retirement  system  (PERS).  This  study  is  not  the  first  to  find  public 
pension  plan  administration  and  the  reporting  and  disclosure  of  plan 
operations  to  be  nonuniform  and,  in  many  cases,  inadequate.1  One 
expert  on  municipal  finance  has  observed  that  "high  on  the  list  of 
reason  for  long  inattention  to  pension  matters  is  the  paucity  of  useful 
information  about  the  status  of  most  jurisdictions'  pension  systems".2 

This  Chapter  discusses  the  development  of  the  public  employee 
retirement  system  and  the  fact  that  the  PERS  has  generally  evolved 
in  the  absence  of  an  overall  policy  framework.  It  also  discusses  retire- 
ment system  administration,  the  wide  variations  in  pension  plan 
control,  the  infrequency  of  routine  audits  of  public  plans,  and  short- 
comings in  disclosing  important  plan  information  to  participants  and 
beneficiaries.  Lastly,  this  Chapter  discusses  the  general  state  of 
confusion  surrounding  the  qualification  of  public  pension  plans  under 
the  Internal  Revenue  Code,  as  well  as  certain  deficiencies  noted  iu 
recordkeeping  and  other  procedures. 

PERS  DEVELOPMENT  AND  CONSOLIDATION 

The  development  of  the  public  employee  retirement  system  began 
earlier  than  the  private  system.  In  1857  New  York  State  passed  a  law 
providing  lump  sum  benefits  to  New  York  City  policemen  injured  in 
the  line  of  duty.  It  took  another  21  years  before  the  city's  policemen 
were  able  to  retire  without  proof  of  incapacitation — half  final  pay  at 
age  55  with  21  years  of  service.3  Even  before  the  1900's,  groups  of 
policemen,  firemen,  and  teachers  were  covered  under  service-related 
retirement  systems  in  New  York,  Boston,  and  other  cities.  Over  12 
percent  of  the  largest  State  and  local  plans  in  current  operation  were 
established  before  1930  (see  Appendix  I,  Table  2).  The  federal  system 
follows  a  similar  pattern  with  service-related  pensions  for  military 
personnel  having  first  been  paid  in  1861  followed  by  the  establishment 
of  the  Civil  Service  Retirement  System  in  1920  for  civilian  personnel. 

The  number  of  large  public  plans  increased  dramatically  during  the 
period  just  prior  to  the  enactment  of  Social  Security  legislation  in  1935 
but  before  optional  coverage  was  afforded  state  and  local  government 
employees.  Nearly  one-half  of  the  largest  state  and  local  plans  were 
established  during  the  period  1931  to  1950  when  Social  Security 


1  For  example,  see  California's  Public  Pension  System:  An  Interim  Report  to  the  California  Legislature  by 
the  Senate  Subcommittee  on  the  Investment  of  Public  Funds  (Senator  Alan  Bobbins,  Chairman),  Novem- 
ber 1974;  and  Florida's  Local  Retirement,  Systems:  A  Survey,  published  annually  by  the  Florida  Depart- 
ment of  Administration,  Division  of  Retirement. 

2  Evaluating  the  Fiscal  Significance  of  Public  Pension  Liabilities:  Some  Suggestions  for  Municipal  Credit 
Analysts,  by  Dr.  Bernard  Jump.  Jr.,  prepared  for  presentation  at  the  Public  Securities  Association  Public 
Finance  Conference,  Marco  Island,  Florida,  October  6,  1977. 

3  Tilove,  Robert.  Public  Employee  Pension  Funds.  A  Twentieth  Century  Fund  Report.  Columbia 
"University  Press,  New  York  and  London,  1976.  pp.  261-282. 
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coverage  for  public  employees  was  being  debated.  Over  one-third  of  the 
largest  plans  were  started  or  restructured  in  a  major  way  after  1950 
when  state  and  local  employees  were  extended  the  option  to  join 
Social  Security.  In  contrast  nearly  two-thirds  of  the  small  plans  were 
started  after  1950;  nearly  one-fourth  since  1970.  (Data  showing  the 
dynamics  and  continuing  development  of  the  PERS  are  presented  in 
Tables  3  and  4  of  Appendix  I.) 

Over  40  percent  of  the  larger  state  and  local  plans  have  increased 
their  scope  of  operations  in  the  past  b}^  adding  new  employee  groups 
to  their  coverage.  The  period  since  1970  has  been  most  active  one 
with  over  one-fifth  of  all  plan  "absorptions"  having  taken  place  in 
this  period.  Considering  this  trend  to  consolidate  smaller  plans  into 
larger  ones,  it  follows  that  the  public  plan  universe  may  have  been 
significantly  larger  only  a  decade  ago. 

When  old  plans  are  restructured  or  consolidated,  membership  is 
usually  closed  and  new  hires  covered  under  the  new  plan.  Such 
"closed"  plans  now  make  up  about  6  percent  of  the  public  plan 
universe. 

Sometimes  the  reverse  of  plan  consolidation  occurs  among  public 
pension  plans.  Nationwide  3.4  percent  of  the  largest  local  plans  now 
in  operation  were  at  one  time  part  of  an  even  larger  local  or  statewide 
system.  In  some  state-administered  plans,  such  as  the  Penns3dvania 
Municipal  Employees  Retirement  System,  local  employee  units  have 
the  option  to  withdraw  from  the  system  and  on  occasion  have  done  so. 

Many  new  plans  have  consolidated  operations  in  an  attempt  to 
rationalize  benefit  policy  and  to  gain  expertise  and  efficiencies  in  plan 
management,  accounting,  actuarial,  computer,  and  investment  func- 
tions. Plan  consolidation  has  resulted  in  administrative  savings  and 
proved  beneficial  in  some  cases,  but  there  can  be  barriers  as  well  as 
some  disadvantages  to  consolidation.4  The  creation  of  one  large  plan 
covering  many  different  groups  of  employers  has  by  no  means  proved 
to  be  a  panacea  for  all  public  pension  plan  problems.5 

The  issues  surrounding  the  consolidation  of  plans  for  two  or  more 
different  groups  of  public  employees  are  complex.  Consolidation 
usually  results  in  what  might  be  called  a  "multiple  employer"  pension 
plan  which  can  take  many  different  forms.  The  Civil  Service  Retire- 
ment System  is  a  multiple  employer  plan  covering  the  various  Federal 
agencies  with  a  unique  aspect  being  that  a  local  government  em- 
ployer— the  District  of  Columbia — contributes  to  the  plan  on  behalf 
of  its  general  government  employees. 

For  purposes  of  the  Pension  Task  Force  survey,  a  plan  being 
administered  in  most  respects  on  a  separate  basis  was  not  considered 
a  multiple  employer  plan  merely  because  plan  assets  were  com- 
mingled with  the  assets  of  other  plans  for  investment  purposes  (e.g., 
the  Illinois  General  Assembly,  Judges,  and  State  Employees'  Retire- 
ment System  pension  funds  are  managed  by  the  Illinois  State  board 
of  Investment,  yet  each  fund  was  considered  a  separate  "plan"  in 
the  survey).  On  the  other  hand,  a  centrally-administered  system  was 


«  Many  of  the  advantages  and  disadvantages  of  consolidating  are  given  in:  Retirement  System  Consolidation: 
The  South  Dakota  Experience,  by  James  Jarrett  and  James  E.  Jlicks,  The  Council  of  State  Governments, 
Lexington,  Kentucky,  November  1976. 

I  For  example,  see  the  Commonwealth  of  Pennsylvania  State  Employees  Retirement  System  Auditor  General 
Report  of  Examination  for  the  period  June,  1973  to  December  SI,  1974,  (including  press  release);  see  also  an 
article  on  the  same  system  in  the  Wednesday,  June  6,  TJ73  issue  of  the  Irwin  Standard  Observer,  p.  8. 
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considered  to  be  a  multiple  employer  plan  even  though  all  financial, 
actuarial,  contribution,  and  other  plan  aspects  were  accounted  for 
separately  for  each  contributing  employer  (e.g.,  the  Missouri  Local 
Employees  Retirement  System).  See  Table  Cl  for  the  distribution 
of  single  and  multiple  employer  pension  plans  and  the  accounting 
treatment  of  plan  finances  under  multiple  employer  plans. 

TABLE  Cl.— ACCOUNTING  TREATMENT  OF  SYSTEM  ASSETS,  LIABILITIES,  RECEIPTS,  AND  DISBURSEMENTS  FOR 
SINGLE  AND  MULTIPLE  EMPLOYER  RETIREMENT  SYSTEMS 

[In  percent  of  plans) 


More  than  1  contributing  employer 

Separate 
accounting 
for  each 
employer; 

assets 
allocated 
so  as  not 
to  pay 

Accounting        Separate      benefits  to  Multiple 
Single  on  a      accounting      employees  employer 

contributing        planwide         for  each  of  other  plans 

System  category  employer       basis  only        employer       employers      subtotal  Total 


I.  Federal  Government   58.2  21.8  9.1  10.9  41.8  100 

State  and  local  government: 

II.  By  size  of  system: 

A.  Large   58. 7  26. 1  6. 0  9. 2  41. 3  100 

B.  Medium   91.9  2.7  4.2  1.2  8.1  100 

C.  Small   97.2  2.1    .7  2.8  100 

Total   93.5  4.0  1.1  1.4  6.5  100 


Note:  Data  relates  to  tables  5  and  6  in  app.  I. 

PUBLIC  PENSION  POLICY 

With  notable  exception,  most  jurisdictions,  at  all  government 
levels,  have  not  developed  an  overall  policy  framework  to  serve  as  a 
guide  for  dealing  with  public  pension  issues.  There  are  many  reasons 
for  this  shortcoming.  Historically,  the  PERS  has  taken  shape  through 
the  addition  of  a  patchwork  of  laws  and  programs,  creating  complexity 
and  confusion.  In  addition,  the  specialized  nature  of  pension  operations 
often  requires  those  setting  policy  to  have  a  technical  knowledge  of 
accounting,  actuarial,  and  investment  concepts.  There  is  little  doubt 
as  to  the  reasons  why  public  officials  and  the  public  at  large  have  in 
the  past  been  less  than  enthusiastic  in  wading  into  the  public  pension 
morass. 

A  unique  aspect  of  the  public  sector  in  dealing  with  pension  matters, 
is  the  reluctance  or  inability  of  one  legislature  or  administration  to 
commit  its  successors  to  a  particular  policy  or  course  of  action  (beyond 
whatever  "policy"  is  inherent  in  applicable  laws).  The  lack  of  a  public 
pension  policy  and  its  ultimate  effects  on  pension  program 
evolvement  was  a  topic  discussed  in  a  speech  of  state  Representative 
Dan  Angel  of  Michigan  delivered  before  the  National  Seminar  on 
Pension  Issues  in  Washington,  D.C.  on  September  15,  1977. 

Right  now  we  have  what  amounts  to  a  porkbarrel  and  piecemeal  approach 
to  pension  modification.  We  modify  one  system  without  regard  for  fiscal  conse- 
quences and  then  other  systems  want  the  same.  This  takes  place  in  a  totally  poli- 
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tical  atmosphere  without  any  regard  for  how  the  bill  will  be  paid,  by  whom,  and 
when.  There  is  a  total  absence  of  logical  structure.  Employees  had  better  get 
concerned  that  there  is  enough  cash  on  hand  to  meet  retirement  needs  and  tax- 
payers had  better  get  concerned  with  these  massive  and  increasing  debt  obliga- 
tions. We  simply  cannot  continue  in  this  helter-skelter  fashion. 

Some  states  have  formed  retirement  commissions  to  enable  legis- 
latures and  administrations  to  deal  with  pension  matters  more 
effectively  on  a  long-range  basis.  Ten  states  have  formed  permanent 
retirement  commissions  while  other  states  and  the  federal  government 
have  from  time-to-time  created  temporary  retirement  commissions.6 

Retirement  Commissions  have  had  varying  degrees  of  success  in 
dealing  with  the  pension  problems  giving  rise  to  their  establishment.7 
Just  identifying  the  problems  can  be  a  major  task.  The  Pension  Task 
Force  found  that  states  with  retirement  commissions  were  more 
likely  to  have  catalogued  information  on  the  plans  operating  within 
their  jurisdictions  than  other  states,  many  of  which  were  found  to 
have  little  knowledge  of  the  number  and  types  of  plans  operating 
within  their  boundaries. 

Generally,  retirement  commissions  set  goals  8  which  are  intended  to 
meet  public  pension  problems  such  as  those  documented  by  the 
Pension  Task  Force  survey — e.g.,  the  lack  of  meaningful  financial 
and  benefit  disclosure;  the  lack  of  auditing  and  actuarial  standards 
and  reports;  inequitable  benefit  structures;  rapidly  escalating  pension 
costs  resulting  from  inadequate  past  levels  of  funding;  and  the  com- 
plexity and  confusion  caused  by  divided  pension  responsibilities 
among  different  jurisdictions  and  between  different  agencies  or 
branches  of  the  same  jurisdiction. 

This  problem  does  not  exist  just  at  the  state  and  local  level.  In  an 
August  3,  1977  General  Accounting  Office  Report  to  the  Congress, 
the  Comptroller  General  had  the  following  to  say  about  the  federal 
retirement  systems: 

The  Congress  has  not  provided  an  overall  policy  to  guide  the  development  of 
federal  retirement  systems  and  should  do  so.  Centralization  of  committee  juris- 
diction over  all  federal  employee  retirement  systems  would  facilitate  the  estab- 
lishment and  implementation  of  such  a  policy.  The  systems  have  developed  on  an 
independent,  piecemeal  basis,  causing  inequities  and  inconsistencies,  as  well  as 
common  problems.  Many  of  the  differences  are  without  apparent  explanation. 


6  States  with  permanent  retirement  commissions  as  of  December  1976  are  Illinois,  Louisiana,  Massachu- 
setts, Minnesota,  New  York,  Ohio,  South  Carolina,  South  Dakota,  Tennessee,  and  Wisconsin.  More 
information  is  contained  in  Permanent  Legislative  Retirement  Commissions,  published  by  the  Special 
Subcommittee  to  Study  Michigan's  Retirement  System  of  the  Michigan  House  of  Representatives  Com- 
mittee on  Retirement,  December  1976.  At  the  federal  level,  President  Carter  created  the  President's 
Commission  on  Military  Compensation  on  June  27,  1977  and  announced  in  June  1977  that  he  was  going  to 
create  a  Presidential  Retirement  Commission  to  study  private  and  public  pension  issues. 

7  For  example,  see  the  recommendations  made  in  the  1973  Report  of  the  Illinois  Public  Employees  Pension 
Laws  Commission. 

*  For  example,  the  following  pension  reform  principles  were  adopted  in  1977  by  the  National  Conference 
pf  State  Legislatures'  Task  Force  on  Public  Pensions: 

I.  Creation  of  permanent  legislative  commissions  with  staff  and  actuarial  assistance  with  responsi- 
bility for  recommending  legislative  changes. 

i .  Requiring  all  public  funds  to  report  annually  to  the  legislatures  on  a  uniform  basis. 

3.  Prohibiting  changes  in  pension  benefits  or  contributions  by  any  body  other  than  the  state 
legislature. 

4.  Statutorily  prohibiting  collective  bargaitiing  on  public  pensions. 
p.  Imposing  a  moratorium  on  any  reduction  in  the  age  of  retirement. 

6.  Requiring  competent  fiscal  notes  on  all  proposed  pension  legislation. 

7.  Eliminating  pension-hopping  and  double-dipping. 

8.  Consolidating  state  and  local  government  pension  systems  into  one  plan. 

9.  Periodic  re-examination  of  disability  roles. 

10.  Requiring  legislation  which  would  increase  pension  benefits  to  also  contain  front-end  funding  on 
a  sound  actuarial  basis. 

II.  Integrating  all  state  and  local  systems  with  social  security  (since  the  taxpayer  is  the  basic  employer 
of  any  government  pension  system). 
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RETIREMENT  SYSTEM  ADMINISTRATION 

While  the  survej^  data  show  that  larger  plans  are  generally  better 
managed  than  smaller  plans,  in  man3r  cases  larger  plans  display  the 
same  administrative  weaknesses  as  smaller  plans.  In  addition,  large 
multiple  emplo}rer  plans  have  been  found  to  have  some  unique  problems 
of  their  own.  The  survey  data  supplements  the  findings  of  a  state 
official  who  discovered  municipal  pension  S3^stems  in  one  state  to  be 
"in  a  primitive  and  discordant  state".9 

With  rare  exception,  the  administrative  responsibility  for  large 
public  employee  retirement  S3^stems  is  vested  in  a  retirement  board 
(board  of  trustees,  investment  board,  etc.).  Generally,  retirement 
boards  are  established  under  provision  of  law  and  are,  therefore, 
responsible  to  legislative  bodies  or  elected  officials.  In  contrast,  plan 
administration  in  nearly  one-third  of  all  smaller  state  and  local 
pension  plans  is  carried  out  under  the  offices  of  elected  public  officials. 
These  officials  may  in  some  cases  turn  over  administrative  duties  to 
persons  outside  government. 

The  extent  to  which  control  over  pension  policy  is  delegated  by 
statute  to  a  retirement  board  varies  from  system  to  system.  In  some 
large  systems,  retirement  boards  make  legislative  recommendations, 
set  investment  polic}* ,  establish  rules  of  benefit  entitlement,  review  or 
approve  administrative  budgets,  and  hire  inside  staff  and  outside 
consultants  to  cany  out  day-to-day  operations.  At  the  other  extreme, 
retirement  boards  may  be  established  only  to  review  disability  and 
retirement  claims.  In  some  cases  legislative  bodies  may  retain  close 
control  over  administrative  budgets  through  the  appropriation  process 
but  delegate  investment  and  other  administrative  functions  to  govern- 
mental departments  or  offices  different  from  the  retirement  board. 

Large  city  and  state  systems  with  broad  administrative  powers 
usually  appoint  a  full-time  executive  director  (plan  administrator)  to 
guide  the  board  and  to  carry  out  such  duties  as  the  board  may  delegate. 
As  shown  in  Table  C2,  36  percent  of  the  smallest  plans  and  21.2 
percent  of  the  medium  sized  plans  do  not  have  retirement  or  invest- 
ment boards.  In  these  smaller  plans,  city  clerks,  budget  officers,  even 
police  chiefs  may  spend  part  of  their  time  on  pension  plan  administra- 
tion and  investment  matters.  Consultants,  insurance  agents,  or  in- 
surance companies  perform  some  or  all  of  the  administrative  services 
for  a  majority  of  the  smaller  plans  not  havmg  retirement  boards. 


6  Hearing  before  the  Subcommittee  on  Labor  Standards  of  the  Committee  on  Education  and  Labor, 
94th  Congress,  1st  Session,  on  H.R.  9155,  Washington,  D.C.,  September  17,  1975,  testimony  of  William  H. 
Wilcox,  Secretary,  Pennsylvania  Department  of  Community  Affairs,  p.  70. 
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TABLE  C2.— RETIREMENT  SYSTEM  ADMINISTRATION 


Ultimate  policy  and  administration  authority 
vested  in  (percent  of  plans) 


plans  having — 


Neither  a 
retirement  or 

Retirement      Investment  investment 
System  category  board  board  board 


1.  Federal  Government   

43.7 

9.1 

54.6 

State  and  local  government: 

II.       By  size  of  system: 

A.  Large.    ... 

  88. 5 

10.1 

11.0 

B.  Medium    

  78. 2 

5.6 

21.2 

C.  Small    

  64. 0 

.7 

36.0 

Total  

   67. 9 

2.1 

32.0 

Note:  Data  relates  to  table  7  in  app.  I. 

One  of  the  duties  for  about  one-fifth  of  all  retirement  boards  is  to 
serve  as  the  custodian  of  plan  assets.  Individual  board  members  in 
5.6  percent  of  all  plans  serve  in  this  capacity.  The  role  of  custodian 
is  given  to  the  plan  administrator  in  3.3  percent  of  all  plans.  In 
23.5  percent  of  all  plans  insurance  companies  receive  plan  contribu- 
tions and  invest  plan  assets.  For  the  largest  number  of  plans,  42 
percent  of  the  total,  the  treasurer  of  the  related  governmental  body 
serves  as  custodian.  Banks  and  trust  companies  are  assigned  custodial 
duties  in  21.4  percent  of  all  plans  (see  Table  9  of  Appendix  I). 

Regardless  of  their  composition,  most  retirement  boards  exercise 
full  authority  in  investing  plan  assets  (subject  to  applicable  law  as 
discussed  elsewhere  in  this  report).  Increasingly,  retirement  boards 
have  been  turning  to  both  in-house  and  outside  professional  advice 
and  management  in  the  investment  area.  As  shown  in  Table  C2, 
over  10  percent  of  the  larger  plans,  mainly  at  the  state  level,  now 
turn  all  investment  functions  over  to  unified  investment  boards. 
Among  other  states,  Illinois,  Minnesota,  and  Wisconsin  have  estab- 
lished separate  investments  boards  at  the  state  level. 

The  effectiveness  and  sensitivity  with  which  a  retirement  board 
can  deal  with  complex  administrative  and  investment  issues  is  depend- 
ent on  the  interest,  experience,  and  abilities  of  its  individual  members. 
Detailed  insight  into  the  characteristics  and  composition  of  retire- 
ment boards  can  be  obtained  by  referring  to  Table  8  of  Appendix  L 
This  table  shows  that  employee  representatives  constitute  a  board 
majority  in  about  one  third  of  all  federal,  state,  and  local  systems. 
On  the  other  hand,  employees  have  no  board  representation  in  28 
percent  of  the  plans.  The  retirement  boards  for  small  plans  and 
local  plans  are  more  likely  to  have  employee  majorities  than  are  large 
state  plans.  This  is  partly  accounted  for  by  the  fact  that  police  and 
fire  plans  having  employee  board  majorities  in  nearly  40  percent  of 
the  cases  make  up  a  large  percentage  of  small  local  plans. 

Employee  board  representatives  are  more  than  three  times  as  likely 
to  obtain  their  board  position  through  an  election  process  than  by 
appointment.  Employee  representatives  are  elected  by  other  plan 
participants  in  about  83  percent  of  the  local  plans  but  in  only  half 
that  percentage  of  state  plans. 
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In  another  one-third  of  all  systems,  elected  and  non-elected  govern- 
ment officials  control  plan  administration  through  collective  board 
majorities.  There  is  a  sharp  contrast  between  state  and  local  plans 
in  this  regard.  Governmental  officials  have  board  majorities  in  about 
37  percent  of  the  local  plans  while  obtaining  majorities  in  only  14 
percent  of  the  state  plans.  In  the  vast  majority  of  cases,  government 
officials  achieve  board  membership  on  an  ex  officio  basis.  Only  in  a 
small  percentage  of  plans  are  they  elected  by  plan  members.  In  about 
one-fifth  of  all  plans,  retirement  boards  have  been  established  without 
any  representation  on  the  part  of  elected  or  other  government  officials. 

An  important  difference  between  state  and  local  plans  is  the  large 
percentage — nearly  23  percent — of  state  plans  having  retirement 
board  majorities  consisting  of  persons  employed  outside  of  government 
in  fields  unrelated  to  investment  or  finance.  The  comparable  per- 
centage for  local  plans  is  2.7  percent.  Board  membership  for  such 
persons  is  usually  attained  by  appointment.  On  the  other  hand,  less 
than  1  percent  of  all  retirement  system  boards  have  members  who 
are  persons  employed  outside  of  government  in  fields  related  to  the 
investment,  banking,  or  finance  field. 

As  diligent  as  some  administrators  have  been  in  fulfilling  their 
duties,  the  lack  of  clear-cut  pension  policies,  direction,  and  control 
(discussed  in  earlier  sections)  has  prevented  some  systems  from 
overcoming  certain  administrative  weaknesses.  This  has  been  most 
apparent  in  the  administration  of  the  disability  programs  of  some 
systems,  large  and  small. 

Systems  having  similar  service  and  disability  retirement  provisions 
covering  employees  of  the  same  occupation  show  wide  variations  in 
the  relative  number  of  disabilities  granted. 

On  a  national  basis  the  number  of  disability  retirees  in  the  police 
and  fire  category  as  a  percentage  of  all  retirees  is  about  23  percent. 
Yet  for  large  similarly  situated  police  and  fire  plans  this  ratio  ranges 
from  less  than  10  percent  to  over  80  percent.  A  large  share  of  such 
variation  which  cannot  be  attributed  to  different  definitions,  environ- 
ment, etc.  results  from  varying  degrees  of  what  might  be  described 
as  administrative  largess.  Administrative  laxity  in  the  disability 
area  has  forced  at  least  one  plan  in  the  past  into  court  appointed 
receivership.10  Small  plans  can  be  particularly  vulnerable  to  abuse  in 
this  area. 

State-run  plans  generally  exhibit  lower  ratios  of  disableds  to  total 
retireds  than  do  city-run  plans.  The  overall  ratio  for  plans  in  the 
state  and  local  government  category  is  8.5  percent  as  compared  with 
a  ratio  of  26  percent  for  the  federal  Civil  Service  Retirement  System. 
While  the  definition  of  disability  for  the  federal  system  is  more 
liberal  than  that  for  many  state  and  local  plans,  a  part  of  the  213 
percent  difference  is  undoubtedly  due  to  differing  administrative 
procedures.11 

The  seriousness  of  the  equity  and  cost  implications  of  inadequate 
administration  in  the  disability  area  has  begun  to  be  recognized  in  at 
least  some  federal,  state,  and  local  systems.12 


10  See  New  York  Times,  March  1, 1972,  "Hudson  County  New  Jersey  Plan  Put  Into  Receivership." 

11  Report  to  the  Congress  by  the  Comptroller  General  of  the  United  States,  Civil  Service  Disability  Retirements: 
deeded  Improvements,  November  19,  1976. 

12  For  example,  see  Report  No.  94-1728,  94th  Congress,  2nd  Session,  September  29, 1976,  on  the  District  of 
Columbia  Retirement  Reform  Act,  p.  9-11. 
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In  other  benefit  areas,  administrative  procedures  have  proved  in- 
adequate to  prevent  certain  benefit  provisions  from  resulting  in 
favoritism,  other  inequities,  and  abuse.  Over  one-fourth  of  all  public 
plans  calculate  pension  benefits  on  base  pay  plus  overtime  pay  during 
the  last  year  (or  last  day)  before  retirement.  The  manipulative  pay 
and  personnel  practices  used  to  achieve  larger  benefits  under  plans 
with  such  provisions  are  well-known.13  Less  attention  has  been  paid 
to  another  provision  of  some  public  plans  which  gives  part-time  em- 
ployees the  same  service  credit  as  full-time  employees.  A  part-time 
employee  can  then  receive  the  same  pension  as  a  full-time  employee 
with  the  same  service  by  being  allowed  to  work  full-time  for  the  final 
3  or  5  years  before  retirement  (the  period  used  for  computing  benefits) . 
For  this  and  other  reasons  many  public  plans  were  unable  to  distin- 
guish between  part-time  and  full-time  members  for  survey  purposes 
(see  footnote  to  Table  14  of  Appendix  I). 

The  task  of  the  public  pension  plan  "administrator"  is  a  difficult 
one  given  the  number  of  different  parties  exercising  direction,  control , 
and  influence  over  public  pension  matters.  The  time  and  attention  of 
the  plan  administrator  is  demanded  by  legislative  bodies,  elected 
officials,  various  boards  and  commissions,  employee  representatives, 
and  other  special  interests.  Even  where  one  person  is  given  the  title 
of  plan  administrator,  as  is  the  case  for  most  large  plans,  plan  admini- 
strative functions  (including  investment  ones)  may  be  carried  out  by 
persons  working  in  private  or  public  capacities  under  various  offices, 
departments,  agencies,  boards,  or  institutions. 

The  answers  administrative  personnel  give  to  the  question  "Who 
has  ultimate  plan  control?"  are  instructive  and  lend  insight  into  the 
special  nature  of  governmental  plans.  The  ultimate  authority  in  dif- 
ferent cases  may  reside  in  the  mayor,  the  city  council,  the  board  of 
education,  the  police  or  fire  commission,  the  governor,  the  state 
legislature,  retirement  or  investment  boards,  the  U.S.  Congress,  or 
even  collective  bargaining  agreements.  For  the  most  part,  but  not  in 
all  cases,  federal,  state,  and  local  statutes  or  codes  govern  the  estab- 
lishment and  operation  of  public  plans.  To  the  extent  such  laws  do 
not  exist  or  are  less  specific  in  their  requirements,  the  form  and  struc- 
ture of  plan  axlministration  is  left  to  the  discretion  of  those  responsible 
for  administering  the  plan. 

The  controls  over 'pension  plan  administration,  whether  by  law  or 
otherwise,  are  complex  and  confusing  and  have  proved  inadequate  in 
some  cases.  Some  very  small  pension  plans  have  a  retirement  board 
with  more  members  than  the  number  of  participants  in  the  plan.14  A 
lack  of  adequate  control  leads  to  abuses,  such  as  occured  in  one  com- 
munity having  four  police  chiefs  in  six  days  in  order  to  entitle  the 
officers  to  higher  pension  benefits.15  Pension  plans  administered  with- 
out the  benefit  of  statute  or  even  written  plan  documents  are  an  open 
invitation  to  abuse.16 


'3  For  example,  see  Hearing  before  the  Subcommittee  on  Labor  Standards  of  the  Committee  on  Education 
and  Labor,  'J4th  Congress,  1st  Session,  on  H.R.  9155,  p.  70;  also  see  The.  Evening  News,  Harrislmrg, 
Pennsylvania,  October  13,  1976,  "40  Cities  Face  Agony  on  Pension-fund  Handling."  Also  see  New  York 
Times,  July  27,  1975,  "New  York  City  Transit  Workers  Increased  Benefits  Because  of  Overtime." 

i*  Report  of  the  Illinois  Public  Fmployees  Pension  Laws  Commission,  1973,  page  17. 

"Hearing  before  the  Subcommittee  on  Labor  Standards  of  the  Committee  on  Education  And  Labor, 
94th  Congress,  1st  Session,  on  H.R.  9155,  Washington,  D.C.,  September  J7,  1975,  testimony  of  William  H. 
Wilcox,  Secretary,  Pennsylvania  Department  of  Community  Affairs,  p.  70. 

« Ibid.,  p.  73. 
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While  the  absence  of  specific  legal  requirements  pertaining  to 
pension  administration  may  leave  open  certain  avenues  leading  to 
manipulation  and  abuse,  a  maze  of  laws  built  up  over  time  may  add 
another  form  of  conflict  or  confusion.  For  example,  in  one  state  "the 
provisions  .  .  .  have  become  so  vague  and  confusing  that  ad- 
ministrators of  the  various  systems  must  select  one  of  a  variety  of 
interpretations  and  hope  they  are  right."  17  In  other  states,  the  state 
legislature  may  increase  benefits  for  local  employees  while  leaving  to 
the  local  jurisdictions  the  job  of  raising  revenues  to  finance  the  new 
benefits.  A  chaotic  condition  can  result  when  local  jurisdictions  cannot 
raise  the  necessary  revenues  because  of  state  laws  placing  a  limit  on 
local  rates  of  taxation.18  Local  jurisdictions  can  also  be  placed  in  a 
state  of  financial  uncertainty  when  state  laws  stipulate  contribution 
rates  which  prove  inadequate.19 

Recognizing  the  confusion  and  conflict  that  a  patchwork  of  laws 
can  create,  several  states  have  taken  steps  to  provide  greater  uni- 
formity and  control  over  pension  matters.20  However,  increased  State 
control  has  not  necessarily  solved  all  the  financial  and  administrative 
difficulties  found  in  those  states.  Even  where  some  States  have  ex- 
perienced greater  control,  rising  pension  outlays  and  swelling  pension 
liabilities  continue  to  reflect  inadequate  pension  funding  in  many 
States.21  In  addition,  rarely  do  the  states  retain  control  over  practices 
which  have  great  effect  on  pension  costs  such  as  salary  (for  final 
average  pay  plans),  personnel  practices  (e.g.,  granting  overtime),  and 
collective  bargaining  (now  extending  to  about  35  percent  of  all  em- 
ployees covered  under  22  percent  of  all  plans).22 

RETIREMENT  SYSTEM  AUDITS 

The  most  striking  characteristic  of  public  employee  retirement 
system  audits  is  the  absence  of  any  uniform  or  standard  auditing 
practice.  About  4.6  percent  of  all  state  and  local  plans  and  29.1  percent 
of  all  federal  plans  are  not  audited  at  all  (see  Table  C3). 

A  substantial  segment  of  the  public  employee  retirement  system  is 
characterized  by  the  absence  of  any  regular  or  external  independent 
review  of  plan  operations.  Nearly  one-third  of  all  state  and  local  plans 
and  37  percent  of  the  larger  ones  do  not  provide  for  annual  audits. 
Only  47.4  percent  of  all  plans  and  38.9  percent  of  the  larger  ones  are 
audited  annually  by  licensed  or  certified  public  accountants  outside  of 
government.  Another  10.8  percent  of  all  plans  are  audited  by  inde- 
pendent accountants,  but  not  on  an  annual  basis. 


17  Recommendations  For  Action  on  Local  Retirement  Plans,  State  of  Michigan  Department  of  Management 
and  Budget,  Office  of  Intergovernmental  Relations,  May  1977,  p.  7;  another  example  of  differing  interpre- 
tations of  state  law  regarding  benefits  is  in  Pennsylvania  Department  of  Community  Affairs  Reports,  Mav 
1976.  article  by  Conrad  M.  Siegel,  p.  2. 

18  Hearing  before  the  Subcommittee  on  Labor  Standards  of  the  Committee  on  Education  and  Labor, 
94th  Congress,  1st  Session,  on  II. R.  9155,  Washington,  D.C.,  September  17,  1975,  testimony  of  William  H. 
Wilcox,  Secretary,  Pennsylvania  Department  of  Community  Affairs,  p.  64. 

19  Denver  Post,  December  8,  1976,  "Englewood  Sues  State  Over  'Unsound'  Pension  Law." 

20  Among  others,  most  of  the  states  with  permanent  retirement  commissions  (listed  in  footnote  6)  have 
tak'm  steps  at  the  state  level  to  achieve  greater  uniformity  and  control  over  state  and  local  pension  matters. 

21  Illinois  and  Massachusetts  are  only  two  states  where  retirement  commissions  have  called  attention  to 
the  need  for  increased  pension  contributions  to  budget  and  finance  pension  costs  on  a  current  basis. 

22  For  example,  a  city  participating  in  one  statewide  system  attempted,  in  this  case  unsuccessfully,  to 
permit  employees  to  convert  insurance  and  other  city  paid  benefits  to  "income"  for  the  purpose  of  boosting 
pensions  by  as  much  as  20  percent.  See  Pensions  &  Investments,  February  28,  1977,  "Madison  Loses  Rebate 
Money  for  Trying  to  Boost  Employees'  Incomes,"  p.  10. 
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TABLE  C3  —  EXTENT  OF  RETIREMENT  SYSTEM  AUDITS 


Percent  of  plans 


Audited,  but  not 
Audited  every  year  annually 


Not     Outside  Outside 
System  category  audited        audit       Total        audit       Total       Other  Total 


I.  Federal  Government   29.1        40.0        50.9         1.8         5.5        14.5  100 


State  and  local  government: 
II.       By  size  of  system: 

A.  Large    1.3  38.9  63.0         11.3  32.4          3.3  100 

B.  Medium   7.3  34.6  51.4         16.7  30.7         10.6  100 

C.  Small   4.4  50.7  70.6          9.6  18.4          6.6  100 


Total....   4.6        47.4        67.0         10.8        21.4  7.0  100 


Note:  Data  relates  to  table  11  in  app.  I. 

Characteristic  responses  for  the  plans  shown  as  "other"  in  Table 
C3  were:  "audited  once  in  13  years  by  CPA  firm",  "last  audit  by 
state  was  in  1971",  and  "funded  by  insurance".  The  remainder  of  the 
plans  not  previously  discussed  are  audited  periodically  by  agencies  of 
federal,  state,  or  local  governments.  About  45  percent  of  the  largest 
plans  and  30  percent  of  all  plans  fall  into  this  category.  Some  of  the 
largest  public  pension  plans  in  the  country  are  only  audited  every 
4  or  5  years,  and  they  are  audited  at  that  time  by  related  governmental 
agencies. 

Some  pension  experts  have  questioned  the  appropriateness  and 
adequacy  of  public  pension  p]an  audits  by  related  governmental 
agencies.  The  executive  secretary  of  one  large  state  system  had  the 
following  to  say  about  audits  by  state  examiners: 

In  addition  to  state  politics,  other  serious  limitations  of  State  Examiners  exist. 
First,  State  Examiners  generally  lack  experience  and  expertise  in  the  specialized 
needs  of  the  public  pension  fund  organization.  Principally,  their  auditing  expertise 
lies  in  the  expense  and  departmental  operational  accounts  that  revert  to  the  state, 
and  not  organizations  that  carry  over  hundreds  of  millions  of  dollars  each  year. 
Second,  State  Examiners  are  seriously  limited  in  manpower  and  budget,  thus 
allowing  only  2  or  3  auditors  on  a  particular  audit.  It  should  be  quite  obvious  that 
a  complete  audit  demands  experts  in  such  fields  as  administration,  investments, 
data  processing,  actuarial  sciences,  records  management,  as  well  as  the  traditional 
accounting  techniques  and  methodologies. 

Financial  institutions,  such  as  banks  and  insurance  companies  are  audited  by  as 
many  as  4  or  5  different  private  and/or  public  agencies,  and  they  are  continuously 
finding  shortcomings  in  management  and  performance.  In  my  opinion,  there  can- 
not be  enough  audits  when  it  comes  to  keeping  a  close  eye  on  hundreds  of  millions 
of  dollars  being  invested  for  the  vital  needs  of  hundreds  of  thousands  of  citizens 
of  your  respective  states.23 

The  lack  of  an  independent  review  of  public  pension  plan  financial 
and  actuarial  matters  carries  an  attendant  risk  of  financial  mis- 
calculation or  abuse.  In  regard  to  the  need  for  independent  review, 
public  pension  plans  cannot  be  viewed  differently  from  other  financial 
enterprises  including  the  sponsoring  governmental  employers  them- 
selves. While  related  to  the  area  of  municipal  finance  generally,  the 
following  statement  in  regard  to  New  York  City's  recent  financial 
problems  made  at  a  news  conference  by  Comptroller  Harrison  J. 
Gold  in  could  have  equal  significance  in  the  public  pension  plan 
context: 


3'  Article  by  Dr.  David  G.  Bronncr,  Retirement  Systems  of  Alabama  Advisor,  Vol.  Ill,  No.  12,  July  1977i 
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Most  important  of  all,  what  have  we  learned  from  the  ordeal  of  this  period? 

1.  We  have  learned  the  risk  when  there  is  no  outside,  independent  review  and 
oversight  of  the  city's  condition,  the  kind  of  independent  review  that  began  with 
the  audits  I  released  in  the  summer  of  1974.  We  must  be  sure  that  such  review  and 
oversight  continue  to  exist. 

2.  We  have  learned  that  the  shambles  and  chaos  of  the  city's  accounting 
system,  which  I  revealed,  made  it  impossible  to  maintain  effective  control  or  to 
secure  reliable  data.  Uniform  accounting  standards  must  be  required  for  all 
municipalities  as  a  matter  of  law.24 

A  recent  Coopers  &  Lybrancl — University  of  Michigan  report  on 
Financial  Disclosure  of  the  American  Cities  concluded  that  compliance 
with  voluntary  standards  relating  to  accounting,  auditing,  and  fi- 
nancial reporting  practices  is  ineffective  : 

Our  findings  indicate  a  substantial  lack  of  compliance  with  current  generally 
accepted  principles  applicable  to  governmental  bodies.  These  findings  support 
our  recommendation  that  disclosure  compliance  for  the  protection  of  taxpayers 
and  security  investors  should  be  accomplished  through  uniform  enforcement. 
The  MFOA  [Municipal  Finance  Officers  Association]  recommends  compliance 
with  GAAFR  [Governmental  Accounting,  Auditing  and  Financial  Reporting]. 
However,  the  organization  issues  fewer  than  40  Certificates  of  Conformance  each 
year.  In  fact,  only  about  400  such  certificates  have  been  issued  over  the  last  30 
years.  Out  of  approximately  18,000  municipalites  eligible  to  apply,  only  about 
100  applications  are  even  submitted  annually  for  consideration.  This  points  up 
the  hopelessness  of  voluntary  compliance.25 

PLAN  DISCLOSURE  TO  PARTICIPANTS 

The  persons  administering  public  employee  retirement  S3^stems  are 
rarefy  obligated  to  cany  out  their  fiduciary  duties  "solely  in  the 
interests  of  plan  participants  and  beneficiaries."  The  loyalties  of  plan 
administrators  at  the  federal,  state,  and  local  levels  are  divided,  at 
various  times  and  to  various  degrees,  between  authorizing  or  appro- 
priating legislative  bodies,  elected  or  appointed  executive  officials, 
various  boards,  and  the  special  interests  of  board  members  including 
in  most  cases  elected  or  appointed  representatives  of  plan  participants. 
Plan  administrators  may  also  be  confronted  with  conflicting  and  con- 
fusing statutes  and  court  interpretations  creating  legal  uncertainties 
as  to  plan  provisions  and  operations.  The  above  factors  as  well  as 
others  have  contributed  to  a  wide-range  of  public  pension  plan  dis- 
closure practices. 

In  many  cases  plan  disclosure  to  participants  is  inadequate  or  non- 
existent. In  such  cases  plan  participants  and  beneficiaries  (and  other 
interested  parties  as  well)  are  unable  to  assess  properly  plan  financial 
operations,  are  unappreciative  of  the  true  level  of  pension  costs,  and 
are  unaware  of  conditions  leading  to  benefit  losses.  There  is  an  increas- 
ing recognition  on  the  part  of  public  pension  officials  of  the  need  for 
additional  disclosure  of  public  pension  plan  financial  and  funding 
operations.26  Later  chapters  deal  with  present  plan  practices  in  these 
particular  areas. 

In  various  ways  some  of  the  largest  public  employee  retirement 
systems  give  recognition  to  the  importance  of  meaningful  disclosure 
in  furthering  participant  understanding  of  oftentimes  complex  benefit 


24  New  York  Times,  August  29, 1977,  p.  20. 

85  Financial  Disclosure  Practices  of  the  American  Cities,  Coopers  and  Lybrand  and  the  University  of  Mich- 
igan, Washington,  D.C.,  1976,  p.  37. 

26  For  example,  see  the  recommendations  of  Mr.  Robert  E.  Blixt,  of  the  Minnesota  State  Board  of  In- 
vestment, in  Pension  World,  Vol.  12,  No.  12,  December  1970,  p.  3-4. 
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provisions.  The  plan  description  of  one  large  system  instructs  plan 
participants  in  the  following  manner:  "You  are  urged  to  acquaint 
yourself  with  the  information  contained  herein  and  to  review  it  from 
time  to  time  so  that  you  will  be  familiar  with  the  obligations  and 
rights,  and  can  plan  intelligently  for  the  future." 

Survey  data  suggests  that  participants  in  a  majority  of  all  public 
pension  plans  are  hindered  in  their  ability  to  "plan  intelligently  for  the 
future"  due  to  inadequate  disclosure  of  plan  provisions.  Public  pension 
plan  disclosure  practices  may  be  tested  against  any  of  several  basic 
principles  of  effective  communication:  (1)  that  plan  materials  be 
readily  available;  (2)  that  the  materials  be  timely  and  up-to-date;  (3) 
that  the  materials  be  comprehensive  so  as  not  to  omit  important  plan 
features;  and  (4)  that  information  be  presented  in  a  manner  that  will 
be  understood  by  plan  participants  and  beneficiaries. 

While  nearly  85  percent  of  all  state-run  plans  automatically  provide 
plan  participants  with  booklets  or  other  materials  describing  plan 
provisions,  only  42.2  percent  of  locally  administered  plans  so  provide 
(see  Table  C4).  The  high  percentage  of  teacher  plans,  92.7  percent, 
automatically  furnishing  plan  descriptions  is  noteAvorthy.  While  all  or 
nearly  all  university  and  college  faculty  and  others  participating  in 
plans  funded  through  Teachers  Insurance  and  Annuity  Association  of 
America— College  Retirement  Equities  Fund  (TIAA-CREF)  auto- 
matically receive  plan  descriptions,  about  61  percent  of  the  large 
teacher  plans  administered  at  the  state  level  automatically  distribute 
plan  descriptions  to  all  participants.  In  contrast,  plan  participants  in 
over  one-fifth  of  all  other  plans  are  unable  to  obtain  plan  descriptions 
even  upon  request. 
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Where  plan  descriptions  are  furnished  automatically  or  upon  request, 
there  exists  great  variation  in  the  form  and  usefulness  of  such  mate- 
rials. Some  of  the  largest  plans  distribute  elaborate  and  comprehensive 
plan  "booklets".  In  other  cases  descriptive  "pamphlets"  are  so  brief 
as  to  be  of  little  help  to  participants  seeking  answers  to  practical 
questions.  Some  plans,  upon  request,  will  furnish  verbatim  copies  of 
the  applicable  sections  of  state  and  local  law  which  may  be  incom- 
prehensible to  all  but  the  most  sophisticated  plan  participants. 

To  be  useful  and  to  avoid  misleading  plan  participants,  plan  de- 
scription materials  should  be  kept  up-to-date  with  plan  amendments 
and  other  changes.  For  the  most  part  the  public  pension  plans  furn- 
ishing participants  with  plan  descriptions  on  an  automatic  basis 
indicate  that  such  materials  are  periodically  updated  or  rewritten. 
For  some  plans,  however,  substantial  periods  of  time  may  elapse 
between  plan  description  updatings. 

The  following  example  illustrates  the  potential  which  is  created 
for  benefit  losses  when  plan  disclosure  falls  short  of  some  of  the  "basic 
principles"  of  participant  communication  given  above.  The  case  in 
point,  involving  the  employees  of  several  federal  employing  offices, 
also  serves  to  illustrate  the  unique  problems  which  multiple  employer 
plans  have  in  dealing  with,  in  some  cases,  thousands  of  separate 
employers.  The  plan  description  for  the  participant  group  in  question 
was  issued  nearly  eight  years  ago  and  is  currently  out-of-date  in 
several  respects.  The  document  is  not  distributed  automatically,  is 
nearly  out-of-print,  and  the  availability  of  the  document  is  unknown 
to  many,  if  not  most,  of  the  employees  involved. 

Under  plans  exhibiting  circumstances  similar  to  the  above,  plan 
participants  may  be  generally  unaware  of  important  retirement  fea- 
tures and  valuable  coverage  in  the  event  of  death  or  disability.  Par- 
ticipants and  beneficiaries  may  also  be  unappreciative  of  the  voluntary 
or  mandatory  aspects  of  various  portions  of  their  benefit  plans,  thus 
forfeiting  benefits  otherwise  attainable  under  "portability"  and  "buy- 
back"  provisions  (see  Chapter  D).  various  survivor  and  retirement 
options,  or  optional  benefit  programs.  An  inadvertent  loss  of  benefits 
can  also  occur  when  participants  and  beneficiaries  are  not  made 
familiar  with  plan  vesting  provisions  or  with  remarriage,  reemploy- 
ment, or  earnings  limitations  that  apply  after  benefits  commence. 

The  contributory  nature  of  most  public  employee  retirement 
systems  creates  special  needs  for  plan  disclosure  and  employee  under- 
standing if  benefit  losses  are  to  be  avoided.  In  such  plans,  many 
employee  benefit  rights  hinge  on  the  disposition  of  emplo^^ee 
contributions. 

A  glaring  weakness  of  contributory  retirement  systems  presently 
is  the  inadequate  means  of  informing  participants  of  their  rights  to 
vested  benefits  or  to  the  return  of  their  own  contributions  upon  ter- 
mination. About  one-half  of  all  federal,  state,  and  local  plans  do 
not  automatically  furnish  employees  with  statements  of  their  contri- 
butions (See  table  C4).  In  over  8  percent  of  the  plans,  the  partici- 
pants are  unable  to  receive  such  statements  even  upon  request.  In 
contrast,  nearly  all  teacher  plans  (including  TIAA-CREF  plans) 
supply  their  members  with  individual  statements  of  employee 
contributions. 
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The  results  are  predictable.  Many  pension  plan  membership  rolls 
and  trust  funds  are  clogged  with  the  names  and  accumulated  con- 
tributions of  former  members  with  which  the  plans  have  lost  total 
contact.  The  problem  is  a  multi-million  doilar  one.  and  the  only  way 
some  governmental  jurisdictions  have  acknowledged  the  problem  is 
by  trying  periodically  to  expropriate  the  unclaimed  pension  funds 
under  state  escheat  laws.27  The  problem  of  unclaimed  benefits  has 
also  been  a  perennial  one  for  the  federal  Civil  Service  Retirement 
System.  A  1972  General  Accounting  Office  report  estimated  338,000 
former  federal  employees  aged  62  or  over  as  having  potentially 
unclaimed  benefits  totaling  $26  million.28 

The  federal  government  attempted  to  deal  with  this  problem  by 
passing  Public  Law  94-183  which  established  a  time  limitation  in 
applying  for  civil  service  retirement  benefits.  Under  present  law,  no 
benefit  will  be  paid  unless  former  employees  apply  for  benefits  before 
their  115th  birthday,  and  after  the  death  of  an  employee  unless  the 
application  is  received  within  30  years  after  death.  The  effect  of  these 
provisions  is  to  authorize  the  Civil  Service  Commission  to  destroy 
retirement  records  when  no  claim  for  benefit  has  been  received  within 
the  periods  specified  by  law.  While  this  may  solve  the  recordkeeping 
problems,  it  does  not  solve  the  problem  for  the  individuals  who  may 
need  this  income  in  their  retirement  years.  The  GAG  concluded  that 
"returning  the  money  would  serve  a  purpose  as  useful  as,  or  more 
useful  than,  correcting  a  serious  recordkeeping  problem  and  would 
provide  benefits  expected  of  the  Government."  Accordingly,  GAO 
recommended  that  a  program  be  implemented  to  return  unclaimed 
retirement  funds  and  that  federal  agencies  be  advised  of  the  extent 
of  unclaimed  benefits  and  reemphasize  the  importance  of  providing 
proper  counseling  to  people  leaving  Government  employment  so  they 
will  be  aware  of  their  rights  to  retirement  benefits. 

Many  employers  furnishing  individual  statements  of  employee 
contributions  do  so  as  part  of  their  payroll  operations.  In  such  cases 
employees  may  be  unaware  of  the  importance  of  retaining  payroll 
"stubs"  for  retirement  benefit  purposes.  In  the  absence  of  effective 
disclosure  of  plan  provisions,  employees  who  quit  may  forfeit  vested 
employee  contributions  or  other  benefits  regardless  of  whether  or  not 
individual  contribution  statements  are  furnished  them  while  working. 
The  result  is  that  federal,  state,  and  local  pension  plans  have  accumu- 
lated millions  of  dollars  in  unclaimed  benefits  for,  perhaps,  hundreds 
of  thousands  of  former  employees.29  The  fact  that  the  federal  system 
retains  the  contributions  of  approximately  two  million  former  federal 
employees  suggests  that  the  problem  of  unclaimed  benefits  will  con- 
tinue for  this  system  as  well. 

To  avoid  such  losses  and  to  better  inform  participants  of  their 
rights,  some  plans  provide  emplo}Tees  with  benefit  statements  con- 
taining information  on  accrued  benefits  or  accumulated  contributions. 


27  New  Jersey's  Contributory  Public  Employee  Pension  Programs:  Program  Analysis  of  the  Public  Em- 
ployee?' Retirement  System,  Office  of  Fiscal  Affairs  of  the  New  Jersey  State  Legislature,  March  11)76.  p.  viii. 

M  Report  to  the  Congress  by  the  Comptroller  General  of  the  United  States,  Unclaimed  Benefits  in  the  Civil 
Service  Retirement  Fund.  December  20.  1972. 

29  See  New  Jersey's  Contributory  Public  Employee  Pension  Programs:  Program  Analysis  of  the  Public 
Employees'.  Retirement  System,  Office  of  Fiscal  Affairs  of  the  New  Jersey  State  Legislature,  March  1976. 
p.  v-vi;  also  see  Report  to  the  Congress  by  the  Comptroller  General  of  the  United  States,  Unclaimed  Benefits 
in  the  Civil  Service  Retirement  Fund,  December  20, 1972. 
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About  one  fourth  of  all  plans,  including  about  60  percent  of  the  state 
plans  and  20  percent  of  the  local  plans,  automatically  furnish  parti- 
cipants with  such  information  (see  table  C4).  Participants  in  19  percent 
of  all  plans  cannot  obtain  such  information  even  upon  request.  When 
participants  are  not  provided  information  as  to  the  value  of  their 
accrued  benefits  at  tne  time  of  termination,  losses  other  than  those 
resulting  from  unclaimed  benefits  may  occur.  Participants  may  with- 
draw their  own  contributions,  and  in  some  cases  may  even  be  pro- 
cedurally encouraged  to  do  so,  thus  forfeiting  deferred  retirement 
benefits  having  a  much  greater  value  than  the  lump  sum  return  of 
contributions. 

There  is  a  wide  variation  in  the  degree  of  administrative  attention 
given  to  supplying  information  to  terminated  participants  and  keeping 
records  related  to  such  individuals.  Many  plans  were  unable  to 
separately  identify  terminated  participants  from  active  participants. 
For  large  plans  providing  such  information,  the  number  of  former 
employees  with  deferred  vested  benefits  ranged  from  less  than  5 
percent  of  the  number  of  persons  currently  receiving  benefits  to  over 
100  percent. 

Public  pension  plans  of  the  multiple  employer  type  exhibited 
special  problems  in  supplying  information  on  the  number  of  ter- 
minated participants.  To  the  benefit  of  employees  such  plans  count 
service  with  all  contributing  employers  for  purposes  of  computing  any 
one  employee's  final  pension.  Most  multiple  employee  plans  also 
accumulate  service  without  regard  to  the  length  of  any  "break-in- 
service"  (see  Chapter  D  and  Table  24  of  Appendix  I).  Because  the 
presence  of  such  provisions  makes  it  difficult  to  identify  "terminated" 
participants,  disclosure  of  accrued  benefits  to  such  persons  is  often- 
times nonexistent. 

At  any  one  time  multiple  employer  plans  are  also  likely  to  have  less 
than  complete  information  on  the  benefit  status  of  a  given  participant. 
This  is  usually  due  to  the  retention  of  employee  records  at  the  con- 
tributing employer  level  with  the  consolidation  of  such  records 
occuring  only  at  termination,  retirement,  or  other  more  regular 
intervals  (one  result  is  that  some  plans  are  unable  to  report  the  total 
amount  of  accumulated  contributions  for  a  given  participant  or  for 
the  plan  as  a  whole.)  Under  these  plans  greater  reliance  is  also  placed 
on  the  ability  of  employees  to  remember  or,  perhaps,  provide  proof 
of  applicable  periods  of  past  employment  for  benefit  purposes.  The 
chance  for  errors  to  occur  thus  leading  to  inaccurate  benefit  compu- 
tations is  further  enhanced  if  participants  fail  to  understand  the 
"system"  and  the  need  in  some  cases  to  keep  records  of  past 
service  and  contributions.  The  recordkeeping  problems  are  com- 
pounded when  a  retirement  system  fails  to  utilize  a  unique  identifier 
(such  as  the  Social  Security  number)  for  each  participant.  In  such 
circumstances  benefit  losses  have  an  even  greater  chance  of  occuring 
in  the  event  of  the  death  or  mental  impairment  of  the  participant. 

In  summary,  the  disclosure  practices  of  public  employee  retirement 
systems  at  the  federal,  state,  and  local  levels  fall  considerably  short  of 
the  high  standards  set  for  private  pension  plans  under  ERISA.  While 
some  larger  plans  may  provide  participants  with  ERISA-like  plan 
descriptions  and  financial  statements,  only  a  small  percentage  of  all 
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public  pension  plans  could  presently  meet  all  of  the  ERISA  dis- 
closure provisions  requiring:  (1)  summary  plan  descriptions  written 
in  a  manner  calculated  to  be  understood  by  the  average  plan  par- 
ticipant, (2)  summary  descriptions  of  material  plan  modifications, 
(3)  summary  annual  reports  of  plan  finances,  (4)  statements  of 
accrued  and  vested  benefits  upon  request  and  at  termination, 
(5)  written  explanations  of  claims  denials,  and  (6)  access  to  all  plan 
documents  including  financial  and  actuarial  reports. 

Internal  Revenue  Code  Qualification 

The  question  as  to  whether  or  not  public  employee  retirement 
systems  need  to  obtain  plan  "qualification"  under  section  401(a) 
of  the  Internal  Revenue  Code  has  been  subject  to  misunderstanding 
and  confusion.  Public  pension  plan  administrators  and  other  officials 
have  admitted^  been  reluctant  to  voluntarily  submit  their  plans 
to  the  Internal  Revenue  Service  for  review.30  The  minimal  enforcement 
and  unequal  application  of  section  401(a)  by  the  Internal  Revenue 
Service  as  it  relates  to  public  plans  has  also  contributed  to  the  general 
state  of  confusion.31 

The  uncertainties  of  public  pension  plans  as  to  any  obligations 
they  may  have  under  the  Internal  Revenue  Code  are  highlighted 
in  Table  C5.  Well  over  three-quarters  of  all  plans  have  failed  to  seek 
IRS  qualification,  and  about  57  percent  of  those  queried  professed 
to  be  unfamiliar  with  the  application  of  the  Internal  Revenue  Code 
to  their  plans.  About  44  percent  of  the  federal  plans,  23  percent  of 
the  state  plans,  and  14  percent  of  the  local  plans  applied  for  and 
received  favorable  plan  determination  letters  in  the  past.  Over  60 
percent  of  the  determinations,  however,  occurred  five  or  more  years 
ago.  This  indicates  that  even  those  plans  seeking  initial  qualification 
usually  do  not  seek  later  rulings  when  their  plans  are  amended. 

TABLE  C5— APPLICATION  OF  INTERNAL  REVENUE  CODE  QUALIFICATION  PROCEDURES  UNDER  SEC.  401(a)  TO 

RETIREMENT  SYSTEMS 

[In  percent  of  plans] 

Received  favorable 
IRS  determina- 
tion letter—  Received 
  unfavor-  Applied 


Not 

Did  not 

In  last 

able  IRS 

but  no 

familiar 

apply  for 

5  yrs 

Prior 

deter- 

deter- 

with 

qualified 

(1971- 

to 

mination 

mination 

System  category 

process 

status 

76) 

1971 

letter 

letter 

Unknown 

Total 

1.  Federal  Government.-  

14.5 

30.9 

32.7 

10.9 

5.4 

5.4 

100 

State  and  local  government: 

II.    By  level  of  administration: 

A.  State  administration... 

18.9 

55.6 

4.4 

18.5 

1.0 

1.5 

100 

B.  Local  administration... 

68.0 

16.5 

6.0 

8.2 

1.3 

100 

Total   

57.5 

19.0 

5.3 

8.6 

.1 

1.2 

8.0 

100 

Note:  Data  relates  to  Table  13  in  app.  1. 


30  Commonwealth  of  Pennsylvania  Public  School  Employees'  Retirement  System  Audit  Report  for  yeart 
ended  Ju  ne  SO,  1973  and  1974,  P-  24. 

31  Alvin  D.  Lurie,  Assistant  IRS  Commissioner  (Employee  Plans/Exempt  Organizations),  address  before 
the  National  Symposium  on  Public  Employee  Retirement  Systems,  Washington,  D.C.,  September  14, 
1977,  p.  2. 
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The  reasons  given  by  some  plans  as  to  why  IRS  determination  was 
not  sought  are  illuminating: 

(1)  Does  not  apply  to  municipal  governments. 

(2)  Technically  not  a  qualified  plan,  but  IRS  treats  as  qualified  plan 
for  tax  purposes.32 

(3)  The  University  is  exempt  from  income  tax  so  there  is  no  tax 
advantage. 

(4)  Told  verbally  by  IRS  representative  that  system  is  automatically 
qualified. 

(5)  Attorney  has  advised  that  the  system  would  not  be  eligible  and 
therefore  need  not  apply. 

(6)  The  benefits  of  qualified  status  would  not  justify  the  potential 
problems  generated  by  conflicts  between  IRS  rulings  and  state 
statutes. 

(7)  Have  not  had  either  the  legal  or  administrative  staff  to  fight  the 
long  war  with  IRS  to  obtain  qualification.  IRS  will  not  give  pre- 
liminary advice  on  proposals,  consequently  greatly  complicating  and 
raising  the  cost  of  obtaining  qualification. 

About  4  percent  of  the  state  plans  seeking  qualification  failed  to  meet 
the  IRC  section  401(a)  requirements.  Federal  and  local  plans  seeking 
qualification  indicated  no  problems  in  obtaining  approval.  Although 
inconclusive,  the  small  percentage  of  state  plan  applications  rejected 
by  the  IRS  may  indicate  problems  which  some  state  plans  have  had  in 
meeting  the  nondiscrimination  requirements  of  IRC  Section  401(a) 
(e.g.  where  highly  compensated  elected  or  other  officials  receive  bene- 
fits of  proportionately  greater  value  than  other  state  employees;.33 

The  state  of  confusion  over  the  application  of  IRC  section  401(a) 
to  public  pension  plans  has  been  resolved  at  least  for  the  time  being. 
As  given  in  Appendix  X,  the  Internal  Revenue  Service  position  clearly 
states  that  Internal  Revenue  Code  Section  401(a)  does  apply  to  public 
employee  retirement  systems.  For  plans  failing  to  meet  the  provisions 
of  the  Code,  the  tax  consequences  to  the  plan's  participants  and  bene- 
ficaries  as  well  as  to  the  related  trust  may  be  severe.  One  source 
estimates  potential  tax  liabilities  exceeding  $388  million  may  be 
incurred  by  public  pension  trusts,  if  they  fail  to  meet  the  section  401  (a) 
qualification  standards.34  Addressed  in  part  II  of  this  report — federal 
laws  presently  affecting  PERS  —are  the  various  legal  aspects  relating 
to  the  qualification  of  public  pension  plans. 

As  the  surveys  shows,  the  participants  and  beneficiaries  of  most 
public  employee  retirement  systems  do  not  benefit  from  the  safe- 
guards of  the  nondiscrimination,  the  prohibited  transaction,  and  the 
other  plan  qualification  provisions  of  the  Internal  Revenue  Code. 
The  applicability  of  such  provisions  in  the  public  pension  plan  context 
must  be  carefully  reassessed,  however,  in  order  to  ensure  that  future 
applications  of  the  same  or  similar  standards  do  not  directly  or 
inadvertently  hinder  the  funding  progress  of  some  plans.  For  example, 
one  state  administrator  claims  that  as  a  result  of  an  IRS  recommenda- 
tion to  eliminate  plan  discrimination,  the  state  set  up  a  separate 

21  See  Appendix  XT  for  a  clarifi cation  of  the  tax  qualification  status  of  the  Civil  Service  Retirement 
Sy  stem  and  other  Federal  systems. 

"  Pensions  &  Investmtnts,  June  21,  1976,  "Inconsistency  of  IRS  Qualification  Policy  for  Public  Funds 
is  Shown,"  p.  24. 

34  Library  of  Congress,  Congressional  Research  Service,  estimated  liabilities  calculated  as  of  June  30,  1976. 
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unfunded  plan  for  judges,  legislators,  and  elected  officials  who  were 
previously  covered  under  a  funded  plan  for  other  state  employees.35 
However,  at  the  present  time  there  is  little  additional  evidence  to 
indicate  that  any  of  the  public  pension  plans  that  now  operate  on  an 
unfunded  basis  (17  percent)  do  so  as  a  result  of  a  deliberate  decision  to 
avoid  the  application  of  section  401(a)  of  the  Internal  Revenue  Code. 

RECORDKEEPING  AND  OTHER  PROCEDURES 

Early  public  emplo}ree  disability  and  pension  programs  started  out 
as  extensions  of  city  payroll  operations.  In  a  few  large  cities  and 
numerous  small  ones,  pension  operations  have  not  progressed  much 
beyond  this  early  stage.  Most  large  city  and  state  systems,  however, 
have  made  substantial  progress,  many  in  the  last  decade  or  so,  in 
bringing  modern  management  and  computer  techniques  to  bear  on 
their  pension  operations. 

Nonetheless,  large  public  employee  retirement  systems  of  the 
multiple  emplo}rer  variety  experience  some  unique  administrative 
problems  of  their  own.  Obtaining  and  maintaining  recorded  data  relat- 
ing to,  in  some  cases,  thousands  of  participating  employers  and  several 
hundred  thousand  employees  present  major  problems  for  multiple 
employer  plans.  Recordkeeping  problems  are  encountered  by  such 
plans  even  when  elaborate  rules,  regulations,  and  procedures  are 
spelled  out  and  made  applicable  to  all  participating  employers.  The 
lack  of  adequate  staff  follow-through  or  auditing,  which  may  in  turn 
result  from  a  shortage  of  administrative  funds,  can  result  in  the  loss  of 
plan  income  or  employee  benefits.  Some  plans  experience  delinquencies 
in  the  payment  of  contributions,  and  at  least  one  plan  has  had  to  deal 
with  the  possibility  of  employer  default.36  Problems  in  obtaining  accu- 
rate and  complete  employee  payroll  and  other  data  serve  to  undermine 
the  reliability  of  .  actuarial  valuations  and  of  computed  contribution 
rates.37 

Multiple  employer  plans  often  lack  up-to-date  information  on  the 
membership  and  employment  status  of  individual  employees.  Some 
plans,  such  as  the  Federal  Civil  Service  Retirement  System,  rely  on 
participating  employers  to  maintain  employer  service  and  contribu- 
tion records  and  may  never  combine  all  individual  records  until 
benefits  are  claimed.  As  a  result,  such  plans  may  not  know  the  number 
of  terminated  vested  employees  and  may  have  trouble  estimating  the 
related  effect  on  benefit  costs. 

SUMMARY  AND  CONCLUSIONS 

1 .  PEES  development  and  consolidation 

The  development  of  the  public  employee  retirement  S3rstem  began 
earlier  than  the  private  pension  system.  Over  12  percent  of  the  largest 
state  and  local  plans  in  current  operation  were  established  before  1930. 

35  Pensions  &  Investments,  June  21,  1976,  "Inconsistency  of  IRS  Qualification  Policy  for  Public  Funds 
is  Shown,"  p.  24. 

3«  Hearing  before  the  Subcommittee  on  Labor  Standards  of  the  Committee  on  Education  and  Labor, 
94th  Congress,  1st  Session,  on  H.R.  9155,  Washington,  D.C.,  September  17,  1975.  p.  316-317. 

37  For  example,  see  the  Comm  onwealth  of  Pennsylvania  State  Employees  Retirement  System  Auditor  General 
Report  of  Examination  for  the  period  June,  1973  to  December  31, 1974:  in  another  case  an  actuary  resigned  after 
being  unable  to  obtain  reliable  employee  data,  see  New  Orleans  Times-Picayune,  January  8,  1974. 
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The  number  of  large  public  plans  increased  dramatically  during  the 
period  just  prior  to  the  enactment  of  Social  Security  legislation  in  1935 
but  before  optional  coverage  was  afforded  state  and  local  government 
employees.  Over  40  percent  of  the  larger  state  and  local  plans  have 
increased  their  scope  of  operations  by  adding  new  employee  groups  to> 
their  coverage.  Many  new  plans  have  consolidated  operations  in  an 
attempt  to  rationalize  benefit  policy  and  to  gain  expertise  and  effi- 
ciencies in  plan  management,  accounting,  actuarial,  computer,  and 
investment  functions.  Plan  consolidation  has  resulted  in  administrative 
savings  and  proved  beneficial  in  some  cases;  but  there  can  be  barriers 
as  well  as  some  disadvantages  to  consolidation. 

2.  Public  pension  policy 

With  notable  exception,  most  governmental  jurisdictions,  at  all 
levels,  have  not  developed  an  overall  policy  framework  to  serve  as  a 
guide  for  dealing  with  public  pension  issues.  Historically,  the  PERS 
has  taken  shape  through  the  addition  of  a  patchwork  of  laws  and  pro- 
grams, creating  complexity  and  confusion.  A  unique  aspect  of  the 
public  sector  in  dealing  with  pension  matters  is  the  reluctance  or 
inabilit}^  of  one  legislature  or  administration  to  commit  its  successors 
to  a  particular  policy  or  course  of  action.  The  absence  of  a  discernible 
pension  policy  may  result  in  the  lack  of  meaningful  financial  bene- 
fit disclosure ;  the  lack  of  auditing  and  actuarial  standards  and  reports ; 
inequitable  benefit  structures;  rapidly  escalating  pension  costs  result- 
ing from  inadequate  levels  of  funding;  and  complexity  and  confusion 
caused  by  divided  pension  responsibilities  among  different  juris- 
dictions and  between  different  agencies  or  branches  of  the  same 
jurisdiction. 

Some  states  have  formed  retirement  commissions  to  enable  legisla- 
tures and  administrations  to  deal  with  pension  matters  more  effectively 
on  a  long-range  basis.  States  with  retirement  commissions  are  more 
likely  to  have  catalogued  information  on  the  plans  operating  within 
their  jurisdictions  than  other  states,  many  of  which  were  found 
to  have  little  knowledge  of  the  number  and  types  of  plans  operating 
within  their  boundaries. 

3.  Retirement  system  administration 

While  the  survey  data  show  that  larger  plans  are  generally  better 
managed  than  smaller  plans,  in  some  cases  larger  plans  display  the 
same  administrative  weaknesses  as  smaller  plans. 

With  rare  exception,  the  administrative  responsibility  for  large 
public  plans  is  vested  in  a  retirement  board,  whereas  plan  administra- 
tion in  nearly  one-third  of  all  smaller  state  and  local  pension  plans  is 
carried  out  under  the  offices  of  elected  public  officials.  The  effective- 
ness and  sensitivity  with  which  a  retirement  board  can  deal  with 
complex  administrative  and  investment  issues  is  dependent  on  the 
interest,  experience,  and  abilities  of  its  individual  members.  As 
diligent  as  some  administrators  have  been  in  fulfilling  their  duties,  the 
lack  of  clear-cut  pension  policies,  direction,  and  control  has  prevented 
some  systems  from  overcoming  certain  administrative  weaknesses- 
This  has  been  most  apparent  in  the  administration  of  the  disability 
programs  of  some  systems — large  and  small.  Administrative  laxity  in 
the  disability  area  has  forced  at  least  one  plan  in  the  past  into  court 
appointed  receivership.  In  other  benefit  areas,  administrative  proce- 
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dures  have  proved  inadequate  to  prevent  certain  benefit  provisions 
from  resulting  in  favoritism,  other  inequities,  and  abuse. 

4.  Retirement  system  audits 

In  general,  public  pension  plans  at  all  levels  of  government  do  not 
appear  to  be  operated  within  the  generally  accepted  financial  and 
accounting  procedures  applicable  to  private  pension  plans.  The  most 
striking  characteristic  of  public  employee  retirement  system 
audits  is  the  absence  of  any  uniform  or  standard  auditing  practice. 
A  substantial  segment  of  the  public  employee  retirement  system  is 
characterized  by  the  absence  of  any  regular  or  external  independent 
review  of  plan  operations.  Nearly  one-third  of  all  state  and  local  plans 
and  37  percent  of  the  larger  ones  do  not  provide  for  annual  audits. 
Some  of  the  largest  public  pension  plans  in  the  country  are  only 
audited  every  four  or  five  years,  and  they  are  audited  at  that  time  by 
related  governmental  agencies  rather  than  an  external  independent 
auditor.  About  4.6  percent  of  all  state  and  local  plans  and  29.1  percent 
of  all  federal  plans  are  not  audited  at  all.  The  lack  of  a  regular,  inde- 
pendent review  of  public  pension  plan  financial  and  actuarial  matters 
carries  an  attendant  risk  of  financial  miscalculation  or  abuse. 

5.  Plan  disclosure  to  'participants 

In  summary,  the  disclosure  practices  of  public  employee  retirement 
systems  at  the  federal,  state,  and  local  levels  fall  considerably  short 
of  the  high  standards  set  for  private  pension  plans  under  ERISA. 

A  wide  range  of  public  pension  plan  disclosure  practices  exists  in  the 
PERS.  In  many  cases  plan  disclosure  to  participants  is  inadequate  or 
nonexistent.  In  such  cases  plan  participants  and  beneficiaries  (and 
other  interested  parties  as  well)  are  unable  to  assess  properly  plan 
financial  operations,  are  unappreciative  of  the  true  level  of  pension 
costs,  and  are  unaware  of  conditions  leading  to  benefit  losses. 

Over  one-fifth  of  all  state  and  local  pension  plans  do  not  prepare  or 
supply  plan  participants  with  plan  descriptions.  Less  than  a  majority 
of  the  state  and  local  plans  and  69  percent  of  the  federal  plans  make  a 
regular  practice  of  updating  and  distributing  plan  descriptions  of  one 
form  or  another. 

Where  plan  descriptions  are  furnished  automatically  or  upon 
request,  there  exists  great  variation  in  the  form  and  usefulness  of  such 
materials.  Some  of  the  largest  plans  distribute  elaborate  and  com- 
prehensive plan  "booklets".  In  other  cases  descriptive  "pamphlets'' 
are  so  brief  as  to  be  of  little  help  to  participants  seeking  answers  to 
practical  questions. 

A  glaring  weakness  of  contributory  retirement  systems  is  the 
inadequate  means  of  informing  participants  of  their  rights  to  vested 
benefits  or  to  the  return  of  their  own  contributions  upon  termination. 
About  one-half  of  all  federal,  State,  and  local  plans  do  not  automati- 
cally furnish  einp^ees  with  statements  of  their  contributions.  In 
over  8  percent  of  the  plans,  the  participants  are  unable  to  receive 
such  statements  even  upon  request. 

The  results  are  predictable.  Many  pension  plan  membership  rolls 
and  trust  funds  are  clogged  with  the  names  and  accumulated  contri- 
butions of  former  members  with  which  the  plans  have  lost  total 
contact.  The  problem  is  a  multimillion  dollar  one,  and  the  only  way 
some  governmental  jurisdictions  have  acknowledged  the  problem  is  by 
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trying  periodically  to  expropriate  the  unclaimed  pension  funds  under 
state  escheat  laws.  The  problem  of  unclaimed  benefits  has  been  a 
perennial  one  for  the  Federal  Civil  Service  Retirement  System.  A  1972 
General  Accounting  Office  report  estimated  338,000  former  federal 
emplo3^ees  aged  62  or  over  as  having  potentially  unclaimed  benefits 
totaling  $26  million.  The  fact  that  the  federal  S3^stem  retains  the 
contributions  of  approximately  two  million  former  federal  employees 
suggests  that  the  problem  of  unclaimed  benefits  will  continue  for  this 
s}^stem  as  well. 

6.  Internal  Revenue  Code  qualification 

Generally,  public  pension  plan  officials  have  been  unmindful  of  the 
tax  obligations  extending  to  employees  and  their  pension  funds  in  the 
event  certain  qualification  requirements  of  the  Internal  Revenue  Code 
(e.g.  IRC  section  401(a))  are  not  met.  The  uneven  enforcement  by 
the  Internal  Revenue  Service  of  Code  provisions  applicable  to  public 
pension  plans  has  undoubtedly  contributed  to  the  confusion  of  public 
officials  as  to  their  obligations  in  this  area.  Nearly  58  percent  of  the 
state  and  local  and  15  percent  of  the  federal  plan  administrators  pro- 
fessed to  be  unfamiliar  with  the  application  of  Internal  Revenue  Code 
qualification  procedures.  Onhr  about  15  percent  of  the  state  and  local 
and  50  percent  of  the  federal  plans  have  applied  to  the  IRS  for  a 
determination  of  their  qualified  status.  Because  public  plans  have  not 
been  uniformly  subjected  to  the  qualification  provisions  of  the  Inter- 
nal Revenue  Code  in  the  past,  many  public  plans  lack  the  safeguards 
inherent  in  private  plans  even  prior  to  ERISA. 

7.  Recordkeeping  and  other  procedures 

Early  public  employee  disability  and  pension  programs  started  out 
as  extensions  of  city  payroll  operations.  In  a  few  large  cities  and 
numerous  small  ones  pension  operations  have  not  progressed  much 
beyond  this  early  stage.  Most  large  city  and  state  systems,  however, 
have  made  substantial  progress,  many  in  the  last  decade  or  so,  in 
bringing  modern  management  and  computer  techniques  to  bear  on 
their  pension  operations.  Nonetheless,  large  public  employee  retire- 
ment systems  of  the  multiple  employer  variety  experience  some  unique 
administrative  and  recordkeeping  problems  of  their  own.  Obtaining 
and  maintaining  recorded  data  relating  to,  in  some  cases,  thousands 
of  participating  employers  and  several  hundred  thousand  employees 
present  unique  problems  for  multiple  employer  plans.  Multiple  em- 
ployer plans  often  lack  up-to-date  information  on  the  membership  and 
employment  status  of  individual  emplo}rees.  As  a  result  such  plans 
may  not  know  the  number  of  terminated  vested  employees  and  may 
have  trouble  estimating  the  related  effect  on  benefit  costs. 


Chapter  D — PERS  Participation,  Vesting,  Portability,  ani> 
Plan  Termination  Provisions 

The  Employee  Retirement  Income  Security  Act  of  1974  (ERISA) 
extends  important  pension  plan  protections  to  employees  in  the  pri- 
vate sector.  These  protections  include  minimum  standards  relating 
to  pension  plan  participation  and  vesting  (ERISA  Title  I,  Part  2). 
The  law  also  provides  for  termination  insurance  (ERISA  Title  IV) 
which  guarantees  the  payment  of  vested  pension  benefits,  subject  to 
certain  limitations,  when  a  plan  terminates  with  insufficient  assets. 
Certain  provisions  under  ERISA  also  permit  a  modicum  of  pension 
portability.  This  chapter  discusses  the  extent  to  which  public  em- 
ployees enjoy  similar  protections  under  federal,  state,  and  local  govern- 
ment pension  plans. 

PARTICIPATION  (MEMBERSHIP)  REQUIREMENTS 

Generally,  ERISA  requires  private  pension  plans  to  begin  accruing 
benefits  for  employees  who  are  age  25  or  older  after  they  have  com- 
pleted one  year  of  service  (employment).  A  provision  requiring  em- 
ployees to  be  age  25  and  to  complete  three  years  of  service  may  be 
substituted,  if  the  plan  has  immediate  vesting.  Also,  any  plan  main- 
tained for  employees  of  an  educational  organization  which  is  tax- 
exempt  under  Internal  Revenue  Code  section  501(a)  may  use  an  age 
30  and  one  year  of  service  eligibility  requirement,  if  it  provides  im- 
mediate vesting.  Employees  meeting  the  minimum  age  and  service 
requirements  must  be  permitted  to  commence  participation  at  the 
beginning  of  the  next  plan  year,  thus  extending  the  service  period 
beyond  one  year  or  three  years,  but  not  more  than  six  months  beyond 
such  period. 

It  can  be  seen  (Table  Dl)  that  most  public  employees  are  in  plans 
with  more  liberal  participation  provisions  than  those  required  by 
ERISA.  Nearly  60  percent  of  the  total  number  of  state  and  local 
government  plans  covering  97  percent  of  all  active  participants  have 
no  minimum  age  requirement.  Approximately  the  same  number  of 
plans,  covering  nearly  84  percent  of  all  active  employees,  have  no 
minimum  service  requirement.  The  two  largest  federal  plans,  the  Civil 
Service  Retirement  System  and  the  Military  Retirement  System,  both 
permit  immediate  participation  (i.e.  no  minimum  age  or  service  is 
required).  The  most  notable  exception  to  the  typical  "no  minimum 
age"  provision  is  the  21  years  of  age  requirement  found  in  50  percent 
of  the  police  and  fire  plans  covering  30  percent  of  the  employees  in 
that  category. 

Approximately  2  percent  of  the  public  employees  are  in  pension 
plans  having  age  and  service  requirements  which  do  not  meet  ERISA 
minimum  standards.  The  plans  requiring  higher  ages  or  greater 
lengths  of  service  for  participation  than  ERISA  amount  to  between 
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14.2  percent  and  17.6  percent  of  the  total  number  of  state  and  local 
government  plans.  Such  plans  typically  have  less  than  1,000  active 
participants. 

Another  ERISA  age-related  eligibility  condition  restricts  the  max- 
imum age  limitations  which  are  commonly  found  in  private  pension 
plans.  This  ERISA  rule  prohibits  a  private  pension  plan  from  ex- 
cluding employees  solely  because  they  have  attained  a  particular  age. 
An  exception  to  this  rule  permits  defined  benefit  and  target  benefit 
plans  to  exclude  employees  who  are  hired  within  5  years  of  a  plan's 
normal  retirement  age  (usually  age  65). 

It  can  be  seen  (Table  Dl)  that  only  7.7  percent  of  the  state  and 
local  government  employees  are  covered  by  plans  having  a  maximum 
age  limitation  of  less  than  age  60  (which  might  result  in  more  restricted 
participation  at  the  older  ages  than  would  be  permitted  under  the 
ERISA  rule).  For  such  plans  covering  general  government  employees 
the  maximum  age  limitation  is  typically  age  55.  Since  the  normal  re- 
tirement age  for  many  of  these  plans  is  also  age  55,  the  maximum  age 
limitation  is  probably  not  more  restrictive  than  that  permitted  under 
the  ERISA  rule.  However,  this  is  not  the  case  for  many  police  and 
lire  plans.  Over  35  percent  of  the  police  and  fire  plans  covering  nearly 
25  percent  of  the  total  employees  in  that  category  have  a  maximum 
age  limitation  of  age  35  or  less.  This  age  usually  corresponds  to  the 
maximum  age  established  by  police  and  fire  departments  for  hiring 
purposes. 

The  two  largest  federal  plans  covering  civilian  and  military  per- 
sonnel do  not  have  a  maximum  age  limitation.  However  one-third 
of  the  federal  plans  do  have  a  maximum  age  limitation  of  between 
age  60  and  64.  Four  federal  government  plans  have  maximum  age 
limitations,  between  ages  56  and  58,  which  would  not  meet  the  ERISA 
standards.  Three  of  these  four  plans  cover  the  nonappropriated  fund 
employees  of  the  U.S.  Coast  Guard,  Navy,  and  Marine  Post  Ex- 
changes. The  other  plan  is  maintained  by  the  Columbia,  South 
Carolina  Farm  Credit  District. 
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EKISA  generally  requires  that  pension  benefits  be  made  available 
at  normal  retirement  age  to  persons  retiring  with  five  years  of  service. 
An  exception  to  this  rule  is  allowed  under  ERISA  when  normal 
retirement  age  is  defined  as  the  later  of  age  65  or  the  10th  anniversary 
of  the  time  the  employee  commences  participation  in  the  plan.  While 
public  employee  plans  are  generally  free  of  restrictive  maximum  age 
limitations,  with  the  exception  of  the  police  and  fire  plans  noted  above, 
many  plans  do  require  more  than  five  years  of  service  (or  participa- 
tion) before  benefits  become  payable  regardless  of  whether  participa- 
tion commences  before  or  after  normal  retirement  age.  The  service 
requirement  is  usually  the  same  as  that  required  for  vesting  (which  is 
taken  up  in  the  next  section). 

The  one  aspect  of  participation  in  which  public  pension  plans  fall 
considerably  short  of  the  ERISA  minimum  standards  involves  the 
coverage  of  part-time  employees.  ERISA  requires  that  a  "year  of 
service"  for  participation  purposes  be  credited  an  employee  who  works 
at  least  1,000  hours  during  a  12-month  period.  It  can  be  seen  (Table 
Dl)  that  three-quarters  of  the  state  and  local  plans,  covering  37.4 
percent  of  the  total  membership,  do  not  extend  plan  participation  to 
employees  working  1,000  hours  per  year.  Undoubtedly  many  of  the 
part-time  employees  working  at  least  1,000  hours  per  year  are  also 
excluded  from  the  16.4  percent  of  the  plans  (Table  Dl),  covering 
36.4  percent  of  the  total  membership,  for  which  the  minimum  hours  for 
eligibility  are  unknown. 

Using  full-time  only  coverage  as  an  indicator,  plans  covering  teach- 
ers (other  than  higher  education)  appear  to  be  the  least  restrictive 
in  their  coverage  of  part-time  workers  while  police  and  fire  plans  are 
the  most  restrictive.  For  plans  including  part-time  employees,  1,040 
hours  per  year  is  one  typical  coverage  requirement,  thus  indicating 
that  public  employee  retirement  systems  have  also  given  recognition 
to  the  ERISA  principle  that  employees  who  work  at  least  "half-time" 
should  be  covered. 

Because  many  plans  require  a  restrictive  number  of  hours  service 
for  participation,  part-time  public  employees  make  up  the  largest 
segment  of  the  public  sector  workforce  who  remain  without  pension 
coverage.  As  a  result,  probably  more  than  50  percent  of  the  public 
employees  working  less  than  full-time  lack  pension  coverage  (see 
also  Chapter  B). 

The  coverage  of  part-time  empWees  is  a  factor  which  also  relates 
to  the  "breadth  of  coverage"  requirements  of  section  401(a)(3)  of  the 
Internal  Revenue  Code  (as  in  effect  before  ERISA)  which  continue 
to  apply  to  governmental  pension  plans  seeking  to  maintain  their 
qualified  status  on  a  current  basis  (see  Part  II-Internal  Revenue 
Code  for  a  discussion  of  how  the  IRC  applies  to  governmental  plans). 
Generally  section  401(a)  (3)  requires  that  for  a  governmental  plan  to 
qualify  70  percent  or  more  of  all  employees,  exclusive  of  short  service 
(five  years  or  less),  seasonal  (5  months  per  year  or  less),  and  part- 
time  employees  (20  hours  per  week  or  less),  must  be  covered  or  at 
least  70  percent  of  the  employees  (similarly  defined)  must  be  eligible 
for  coverage  under  the  plan  and  80  percent  of  such  eligibile  employees 
must  actively  participate. 

It  appears  that  few,  if  any,  large  public  employee  retirement  systems 
would  have  problems  meeting  this  standard,  even  though  participation 


87 


may  be  limited  to  full-time  employees.  However,  small  public  pension 
plans — particularly  those  maintained  at  the  township  level  where  45% 
of  the  employees  work  part-time — may  have  to  include  some  part- 
time  employees,  if  the  Internal  Revenue  Code  qualification  require- 
ments are  to  be  satisfied. 

VESTING  AND  RELATED  REQUIREMENTS 

Generally,  ERISA  requires  that  the  portion  of  an  employee's 
accrued  benefit  derived  from  his  own  contributions  be  nonforfeitable 
(i.e.  100  percent  vested).  The  portion  of  the  employee's  accrued  benefit 
derived  from  employer  contributions  must  be  vested  in  accordance 
with  one  of  three  minimum  vesting  rules : 

1.  Ten-year  service  rule .-100  percent  vesting  after  10  years  of  service; 

2.  Graded  15-year  service  rule. — 25  percent  vesting  after  5  years 
of  service;  then  5  percent  additional  vesting  for  each  year  of  service 
from  year  6  through  10,  then  10  percent  additional  vesting  for  each 
year  of  service  from  year  11  through  year  15,  so  that  the  employee  is 
100  percent  vested  after  1 5  years  of  service ;  and 

3.  Rule  of  45. — 50  percent  vesting  after  5  years  service  or,  if  later, 
when  age  plus  service  equals  45,  such  percentage  increasing  by  10 
percent  each  year  until  100  percent  is  reached;  additionally  a  parti- 
cipant under  the  Rule  of  45  must  be  50  percent  vested  after  10  years 
of  covered  service,  such  percentage  increasing  by  10  percent  for  each 
additional  year  of  covered  service,  so  that  the  employee  is  50  percent 
vested  after  10  years  and  100  percent  vested  after  15  years  regardless 
of  age. 

'  The  vesting  provisions  in  the  retirement  plans  for  public  employees 
are  compared  with  ERISA  minimum  standards  in  Table  D2.  Nearly 
71  percent  of  the  total  plans  covering  slightly  over  20  percent  of  the 
'total  number  of  state  and  local  government  employees  have  either  no 
vesting  or  later  vesting  than  that  required  by  ERISA. 

Only  2.4  percent  of  the  state  and  local  government  employees  are  in 
plans  with  no  vesting.  Nearly  all  of  the  employees  without  vesting  are 
local  policemen  and  firefighters  (26  percent  of  all  such  employees)  who 
are  usually  required  to  work  20  or  25  years  to  obtain  a  pension.  The 
2.2  million  members  of  the  federal  uniformed  services  remain  the 
largest  group  of  employees,  inside  or  outside  government  employ- 
ment, with  no  pre-retirement  vesting  of  pension  benefits. 

At  the  other  end  of  the  vesting  spectrum,  over  38  percent  of  the 
total  number  of  state  and  local  government  employees  are  covered  by 
pension  plans  with  vesting  after  5  years  or  less.  Less  than  4  percent  of 
such  employees  have  immediate  vesting,  although  36  percent  of  the 
teaching  staff  of  public  colleges  and  universities  obtain  immediate 
vesting  under  their  defined  contribution  plans  funded  through  the 
Teachers  Insurance  and  Annuity  Association  and  its  affiliate,  the 
College  Retirement  Equities  Fund.  Several  small  federal  plans  are 
also  funded  through  TIAA-CREF  and  have  immediate  vesting  (see 
Table  VI  of  Appendix  IV).  With  minor  exception  the  remaining  fed- 
eral civilian  emplo}"ees  obtain  vesting  after  five  years  of  service. 

As  is  the  case  in  private  pension  plans,  the  most  typical  public 
pension  plan  vesting  provision  is  100  percent  after  10  years  of  service. 
Nearly  30  percent  of  the  plans  covering  over  40  percent  of  the  state 
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and  local  government  employees  provide  straight  ten  years  of  service 
vesting.  Slightly  less  than  9  percent  of  the  state  and  local  plans, 
covering  about  5  percent  of  the  total  employees,  require  a  minimum 
age  and  service  time  for  vesting.  Nearly  all  such  plans  fail  to  meet 
ERISA's  "Rule  of  45"  vesting  provision.  Only  8  percent  of  the  total 
number  of  state  and  local  government  employees  are  covered  by  plans 
(comprising  about  20  percent  of  the  total  number  of  plans)  utilizing  a 
graded  vesting  schedule.  It  is  believed  that  the  graded  vesting  in  most 
plans  would  meet  the  "Graded  15- Year  Service  Rule"  under  ERISA, 

TABLE  D2. — RETIREMENT  SYSTEM  VESTING  PROVISIONS 
|ln  percent] 


Plans  with  service  vesting 


Plans 
with  no 
vesting 

only 

Plans 
with  age 
and  service 
vesting 

Total 
plans 

with 
vesting 

Employee  category 

5  yrs 
or  less 

6  to 
10  yrs 

Over 
10  yrs 

Total 

EMPLOYEES 
Federal  

43.3 

54.7 

1.0 

.3 

.7 

56.7 

100 

Stats  and  local  total: 

State  

39.7 

47.7 

10.6 

1.9 

100.0 

100 

Local   

Police  and  fire  

Teacher   

1.1 

26.0 

34.3 
16.9 
41.4 

43.5 
22.9 
37.8 

18.3 
23.5 
12.3 

2.6 
10.7 
8.4 

98.9 
74.0 
100.0 

100 
100 
100 

Teachers  (higher  education)   

66.3 

26.6 

4.4 

2.2 

100.0 

100 

Total  

2.4 

38.3 

41.2 

13.1 

4.9 

97.6 

100 

PLANS 

Federal      

25.6 

41.9 

14.0 

4.7 

14.0 

74.4 

100 

State  and  local  total: 

State  and  local  government  

Police  and  fire    

Teachers  (including  higher  education) 

13.5 
72.9 

24.1 
3.2 
91.0 

34.7 
8.0 
5.8 

12.8 
8.5 
1.8 

14.8 
7.3 
1.5 

86.5 
27.1 
100.0 

100 
100 
100 

Total  

52.8 

15.0 

14.5 

9.0 

8.7 

47.2 

100 

Note:  Data  relates  to  tables  21  and  22  in  app.  I. 

The  effect  of  the  vesting  provisions  shown  in  Table  D2  is  that  38 
percent  of  the  total  number  of  state  and  local  government  employees 
currently  have  attained  a  vested  right  in  their  accrued  pension  bene- 
fits (employer  financed  portion).1  The  percentage  of  active  employees 
with  vested  rights  in  locale-administered  plans,  32  percent,  is  less 
than  the  percentage  of  vested  employees  in  state-administered  plans, 
39  percent,  reflecting  the  more  restricted  vesting  found  among  local 
plans  (especially  those  covering  policemen  and  firefighters).  The 
much  larger  percentage  of  vested  employees  in  the  Federal  Civil 
Service  Retirement  S3'stem,  over  60  percent,  is  reflective  of  the  five 
year  vesting  provisions  in  that  plan. 

A  substantial  percentage  of  the  remaining  empWees  in  public 
plans  with  vesting,  but  who  are  not  currently  vested,  will  ultimately 
achieve  vested  status.  For  example,  the  experience  of  one  large  public 
employee  retirement  system  with  ten  year  vesting  shows  that  a  newly 
hired  employee  has  the  following  chance  of  attaining  vested  status — 
22  percent  if  hired  at  age  25,  48  percent  if  hired  at  age  35,  and  56 


1  See  table  23  in  appendix  I  for  more  detail  on  the  percentage  of  active  public  employees 
•who  are  currently  vested. 
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percent  if  hired  at  age  45.2  The  employees  in  plans  requiring  more 
than  ten  years  for  vesting  have  a  much  smaller  chance  of  achieving 
vested  status. 

Several  factors  indicate  that  excessive  cost  does  not  exist  and 
should  not  serve  as  a  barrier  to  bringing  the  plans  which  do  not  now 
meet  ERISA  vesting  standards  into  conformance  with  the  "Ten 
Year  of  Service"  vesting  rule.  First,  nearly  all  of  the  employees  in 
such  plans  already  have  vesting  after  15  or  20  years  of  service.  Second, 
experience  studies  obtained  from  actuarial  reports  supplied  to  the 
Pension  Task  Force  indicate  that  the  number  of  employees  terminating 
with  ten  to  15  (or  20)  years  of  service  is  typically  less  than  10  percent 
of  the  total  number  of  employees  who  now  terminate  employment 
without  vesting.  Termination  rates  are  usually  much  lower  in  police 
and  fire  plans,  which  are  the  plans  most  likely  to  have  restrictive 
vesting  or  no  vesting,  than  is  the  case  in  plans  covering  other  categories 
of  employees.  These  first  two  factors  suggest  that  while  a  small  minor- 
ity of  employees  would  benefit  from  the  extension  of  ERISA  vesting 
standards  to  the  plans  not  now  meeting  them,  the  employees  benefiting 
would  be  those  having  substantial  periods  of  service. 

A  third  factor  which  reduces  the  employer's  cost  of  vesting  under 
public  employee  retirement  systems  is  the  contributory  nature  of 
most  plans.  For  example,  accumulated  employee  contributions  of,  say, 
5  percent  of  pay  may  be  sufficient  to  "purchase"  (depending  on 
length  of  service  and  age  at  retirement)  20  percent  to  30  percent  of 
the  total  retirement  benefits  for  an  employee  in  a  typical  plan  (see 
Chapter  E).  For  an  employee  with  vested  benefits  who  terminates  at 
an  age  considerably  before  normal  retirement  age,  accumulated  em- 
ployee contributions  may  "purchase"  over  50  percent,  and  in  extreme 
cases  100  percent,  of  the  employee's  vested  pension  benefit.  A  study 
of  the  cost  of  vesting  commissioned  by  the  Pension  Task  Force  shows 
that  employer  pension  costs  are  increased  by  3  percent  to  6  percent 
if  10-year  vesting  is  extended  to  noncontributory  plans  with  turnover 
experience  typical  of  public  pension  plans.3  The  contributory  nature 
of  public  pension  plans  and  the  other  factors  discussed  above  suggest 
that  the  relative  cost  increase  for  most  public  plans  should  be  less 
than  one-half  this  level. 

As  mentioned  at  the  beginning  of  this  section,  ERISA  requires 
100  percent  vesting  of  the  portion  of  an  employees'  accrued  benefit 
derived  from  his  own  contributions.  For  defined  benefit  plans,  the 
portion  of  the  employee's  accrued  benefit  attributable  to  employee 
contributions  is  derived  (in  accordance  with  Section  204(c)  of  ERISA) 
by  multiplying  the  employee's  accumulated  contributions  by  an 
actuarial  factor  which  converts  the  lump  sum  accumulation  into  an 
annual  pension  amount.  When  an  employee  terminates  employment 
and  receives,  whether  voluntarily  or  otherwise,  a  lump  sum  distri- 
bution instead  of  a  deferred  pension  benefit  based  on  his  own  con- 
tributions, the  lump  sum  is  calculated  as  the  present  value  of  the 
annual  pension  benefit.  The  lump  sum  may  differ  from  the  accumu- 
lated amount  of  the  contributions  made  by  the  employee.  Although 
final  regulations  under  ERISA  have  not  been  issued  in  this  area,  it 


2  For  example,  see  the  experience  for  group  3  of  Appendix  A,  "Estimates  of  the  Cost  of 
Vesting  in  Pension  Plans,"  by  Howard  E.  Winklevoss.  Committee  print,  Committee  on  Edu- 
cation and  Labor,  U.S.  House  of  Representatives,  93d  Cong.,  1st  sess. 

3  See  footnote  2,  vesting  costs  for  group  3  are  shown  on  p.  18. 
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is  likely  that  the  lump  sum  return  of  employee  contributions  will 
usually  have  to  be  accompanied  by  the  payment  of  interest,  at  least 
on  a  partial  basis. 

If  the  above  ERISA  rules  were  to  apply  to  public  employee  retire- 
ment systems,  over  one-half  of  the  plans  covering  over  one-fourth 
of  all  state  and  local  government  employees  would  probably  fail  to 
meet  the  minimum  standards  (see  Table  20  in  Appendix  I).  Nearly 
50  percent  of  the  plans  covering  almost  18  percent  of  the  total  number 
of  employees  do  not  pay  interest  on  mandatory  emplo37ee  contribu- 
tions. Likewise,  the  Federal  Civil  Service  Retirement  System  permits 
the  return  of  employee  contributions  without  interest  to  persons 
who  separate  with  at  least  5  years  of  service.  Presently,  interest  is 
credited  at  the  rate  of  3  percent  on  the  contributions  which  are  re- 
turned to  federal  employees  who  separate  with  less  than  five  years 
of  service. 

Surprisingly,  over  12  percent  of  the  total  number  of  local  police 
and  firefighters  are  in  plans  which  do  not  permit  the  return  of  employee 
contributions  upon  separation  before  retirement.  Among  the  different 
categories  of  public  employees,  teachers  are  the  most  likely  to  be 
covered  by  plans  meeting  the  ERISA-like  interest  rule,  while  police 
and  firefighters  are  the  least  likely  to  be  so  covered. 

Another  provision  in  ERISA  prevents  the  forfeiture  of  the  vested 
portion  of  the  employee's  accrued  benefit  derived  from  employer 
contributions  in  the  event  that  an  employee  withdraws  his  own  con- 
tributions. An  exception  to  this  rule  (see  ERISA  section  203(a)  (3)(D)) 
applies  to  an  employee  who  is  less  than  50  percent  vested.  While  the 
vested  benefits  of  such  an  employee  may  be  forfeited  at  the  time  he 
withdraws  his  own  contributions,  the  plan  must  contain  a  "buy  back" 
provision  permitting  the  employee  to  fully  restore  the  forfeited  bene- 
fits upon  the  repayment  of  his  contribution  plus  5  percent  interest. 

Less  than  3  percent  of  the  total  number  of  state  and  local  govern- 
ment employees  are  covered  by  plans  containing  an  ERISA-like 
provision  prohibiting  the  forfeiture  of  vested  benefits  at  the  time  an 
employee  withdraws  his  own  contributions  (Table  20  in  Appendix  I 
also  shows  the  federal  plans  to  be  lacking  in  this  regard).  However, 
85  percent  of  the  state  and  local  government  employees  and  100  per- 
cent of  the  federal  employees  are  covered  by  a  "buy  back"  provision 
permitting  employees  to  redeposit  withdrawn  contributions  in  order 
to  restore  prior  service  credits.  Among  the  different  categories  of 
employees,  state  legislators,  93  percent,  are  the  most  likely  to  be 
covered  by  "buy  back"  provisions  while  police  and  firefighters,  62  per- 
cent, are  the  least  likely  to  be  so  covered. 

As  discussed  in  Chapter  C,  the  Pension  Task  Force  survey  found 
many  plans  to  have  relatively  few  terminated  vested  employees  on 
their  deferred  pension  rolls.  This  suggests  that  the  withdrawal  of 
employee  contributions  by  terminated  vested  participants  is  a  prac- 
tice that  is  widespread  among  public  pension  plans.  Because  accrued 
benefits  related  to  employer  contributions  are  forfeited  in  nearly  all 
such  cases,  hundreds  of  thousands,  perhaps  millions,  of  public  em- 
ployees have  lost  valuable  benefits  by  withdrawing  their  own  contri- 
butions. This  unfortunate  situation  exists  because  most  public  em- 
ployees are  not  told  that  they  may  be  forfeiting  benefits  of  much 
greater  value  when  they  elect  to  withdraw  their  own  contributions. 
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In  order  to  make  vesting  more  attainable  and  meaningful,  ERISA 
contains  certain  rules  relating  to  service,  "breaks-in-service",  and  the 
form  and  payment  of  benefits. 

Generally,  ERISA  requires  that  all  of  an  employee's  years  of  service 
(employment)  with  the  employer  or  employers  maintaining  the  plan 
be  credited  for  vesting  purposes  (see  ERISA  section  203(b)).  Most 
public  pension  plans  also  follow  this  rule,  although  just  over  25  per- 
cent of  all  federal,  state,  and  local  plans  do  not  credit  pre-participation 
service  for  vesting  purposes  (see  Table  24  in  Appendix  I) .  Because  of 
the  generally  non-restrictive  participation  rules  under  public  pension 
plans  (as  discussed  in  the  previous  section),  the  provision  in  25  per- 
cent of  the  plans  defining  years  of  service  to  be  years  of  participation 
is  not  overly  restrictive  when  compared  with  ERISA. 

This  is  especially  so  in  light  of  the  fact  that  an  exception  to  ERISA's 
general  rule  permits  service  before  the  age  of  22  to  be  excluded  for 
purposes  of  the  "10- Year  Service"  and  "Graded  15-Year  Service" 
vesting  rules. 

Another  exception  to  ERISA's  general  rule  that  all  service  be 
credited  for  vesting  purposes  permits  plans  to  disregard  service  prior 
to  a  break-in-service  as  defined  by  the  minimum  standards.  Generally, 
the  break-in-service  rules  prevent  short  periods  of  interrupted  em- 
ployment, whether  voluntary  or  involuntary,  from  being  used  to  unduly 
frustrate  the  achievement  of  an  employee's  vested  status.  The  ERISA 
rule-of -parity  prevents  a  plan  from  disregarding  prior  service  for  a 
non-vested  employee  until  the  1-year  breaks-in-service  equal  "or  exceed 
the  prior  years  of  credited  service. 

Nearly  90  percent  of  the  state-administered  retirement  systems, 
like  the  Federal  Civil  Service  Retirement  System,  aggregate  all 
service  and,  thus,  do  not  disregard  prior  service  because  of  a  service 
break  (see  Table  24  in  Appendix  I).  In  contrast,  over  46  percent  of  the 
locally-administered  plans  and  17  percent  of  the  federal  plans  require 
that  employment  be  continuous  until  vesting  is  achieved.  Slightly 
under  10  percent  of  all  plans  disregard  prior  service  for  vesting 
purposes  when  a  break-in-service  occurs  which  is  between  1  and  5 
years  in  length. 

Generally  ERISA  requires  that  deferred  vested  benefits  be  payable 
no  later  than  normal  retirement  age  (see  Chapter  E) .  In  the  case  of  a 
plan  which  provides  for  early  retirement  for  active  participants,  a 
terminated  vested  participant  is  entitled  to  receive  his  benefits  (actu- 
arially reduced)  at  the  early  retirement  age  provided  the  early  retire- 
ment service  requirements  are  also  met.  Considering  the  fact  that 
deferred  vested  benefits  are  payable  at  65  or  before  in  all  public 
pension  plans,  with  nearly  75  percent  of  the  employees  permitted  to 
receive  them  at  age  60  or  earlier,  it  would  appear  that  the  above 
ERISA  requirement  is  already  being  met  for  most  public  employees 
(see  Tables  21  and  22  in  Appendix  I). 

A  final  provision  of  ERISA  which  relates  to  vesting  is  applicable  to 
governmental  pension  plans  which  desire  to  be  qualified  under  the 
Internal  Revenue  Code  (see  Internal  Revenue  Code  section  411(e)). 
This  provision  states  that  the  pre-ERISA  Internal  Revenue  Code 
sections  401(a)(4)  and  (7)  continue  to  apply  to  governmental  pension 
plans.  Generally,  these  rules  require  that  contributions  and  benefits 
not  discriminate  in  favor  of  the  highly  compensated  employees  over 
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the  rank  and  file  employees  and  that  the  accrued  benefits  of  all 
employees  be  vested  to  the  extent  funded  in  the  event  of  a  plan 
termination  or  complete  discontinuance  of  contributions. 

In  the  past,  the  Internal  Revenue  Service  has  challenged  the  quali- 
fied status  of  some  governmental  pension  plans  for  alleged  violations 
of  the  non-discrimination  requirement  of  IRC  section  401(a)(4).  For 
example,  in  1975  the  IRS  threatened  the  Missouri  PERS  with  a  $5 
million  tax  lien  in  the  event  the  system  did  not  come  into  compliance 
with  the  Internal  Revenue  Code.4  The  issue  involved  the  plan's 
earlier  vesting  for  state  executive  officers  and  legislators  (4-year  and 
6-year  vesting,  respectively)  as  opposed  to  the  10  years  of  service 
required  of  other  state  employees  for  vesting.  The  earlier  vesting  of 
executive  officers,  legislators,  and  judges  is  a  practice  commonly 
found  in  many  states  other  than  Missouri.  The  manner  in  which  the 
IRS  will  resolve  this  and  other  issues  regarding  the  application  and 
enforcement  of  Internal  Revenue  Code  provisions  relating  to  govern- 
mental pension  plans  remains  to  be  seen.  See  Part  II  of  this  report  for 
a  discussion  of  the  current  position  of  the  IRS  in  regard  to  these  and 
other  matters  affecting  governmental  plans.  The  current  and  past 
confusion  suggests  that  a  legislative  remedy  may  be  necessary  to 
clarify  public  policy  in  this  area. 

PORTABILITY  PROVISIONS 

The  preservation  of  public  employee  pension  credits  takes  on  several 
different  forms.  The  complete  transfer  of  pension  credits  through  par- 
ticipation in  Social  Security  is  the  most  important  portability  protec- 
tion for  public  employees,  as  it  is  for  employees  in  the  private  sector. 
However,  over  30  percent  of  the  employees  of  state  and  local  govern- 
ments and  55  percent  of  the  employees  of  the  federal  government 
remain  outside  the  scope  of  Social  Security  coverage  (see  Chapter  B). 

With  regard  to  the  preservation  of  the  pension  credits  earned  by 
public  employees  under  their  retirement  systems,  vesting  is  presently 
the  most  important  means  of  such  benefit  protection.  However,  as 
discussed  in  the  previous  section,  even  vesting  is  not  universally  found 
among  public  employee  retirement  systems. 

While  Social  Security  coverage  and  vesting  serve  as  the  only  means 
of  retirement  benefit  protection  for  an  employee  who  leaves  public 
employment  for  a  job  in  private  industry,  other  means  of  pension 
portability  exist  for  employees  who  transfer  to  employment  within 
the  governmental  sector.  These  other  forms  of  portability  are  usually 
more  valuable  to  the  employee  than  is  vesting  alone.  This  is  because, 
for  purposes  of  the  pension  benefit  computation,  the  service  credits 
which  are  transferred  in  accordance  with  the  portability  scheme  are 
ordinarily  used  in  conjunction  with  the  employee's  final  average  wages 
at  retirement,  and  not  the  generally  lower  wages  at  the  time  of  transfer. 

It  can  be  seen  (Table  D3)  that  nearly  82  percent  of  all  state  and  local 
government  employees  are  covered  by  plans  permitting  some  form  of 
inter-governmental  pension  plan  portability.  Only  8  percent  of  the 
plans  covering  3  percent  of  the  total  number  of  state  and  local  govern- 
ment employees  give  automatic  credit  to  employees  for  service  ren- 
dered with  other  governmental  emplo3~ers  without  requiring  the  em- 
ployee or  former  employer  to  contribute  or  reciprocate  in  some  manner. 


*  "Pensions  and  Investments,"'  Mar.  31,  1973. 
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Rather  than  receiving  prior  service  credit  automatically  and  with- 
out cost,  nearly  24  percent  of  the  state  and  local  government  employees 
may,  at  their  option,  receive  credit  for  prior  in-state  government 
service  by  meeting  some  or  all  of  the  benefit  cost  of  the  service  credit 
transfer.  Only  9.2  percent  of  such  employees  are  extended  this  option 
for  out-of-state  government  service.  Among  the  different  categories  of 
employees,  teachers  are  the  most  likely  to  be  covered  under  this  type 
of  service  credit  cost-sharing  option.  Nearly  70  percent  of  all  local 
public  school  teachers  and  13  percent  of  the  teaching  staffs  of  public 
colleges  and  universties  are  permitted  to  purchase  both  in-state  and 
out-of-state  service  credits,  usually  by  making  contributions  equal  to 
those  they  would  have  made  had  they  always  been  covered  by  the 
new  system. 

Another  arrangement  whereby  portability  is  extended  to  public 
employees  is  through  reciprocal  agreements  entered  into  by  two  or 
more  retirement  systems.  Such  agreements  are  usually  found  between 
plans  in  the  same  state,  although  several  teacher  plans  have  made 
reciprocal  arrangements  with  plans  outside  their  own  states. 

Over  70  percent  of  all  public  employees  are  covered  by  plans  having 
reciprocal  agreements  with  one  or  more  plans  within  their  respective 
states.  Such  arrangements  are  more  prevalent  among  plans  admin- 
istered at  the  state  level  (20.8  percent)  than  among  those  administered 
at  the  local  government  level  (8.3  percent).  The  reciprocal  arrange- 
ments can  take  many  forms  as  to  the  manner  in  which  credited 
service  enters  into  the  pension  benefit  computation  and  as  to  how 
the  ultimate  pension  benefit  costs  are  shared.  Approximately  55 
percent  of  the  reciprocal  agreements  call  for  the  transfer  of  funds 
between  systems.  A  statutory  provision  in  one  state  requires  that 
the  pension  benefit  costs  for  retirees  who  have  accumulated  service 
under  more  than  one  plan  be  prorated  based  on  the  service  in  each. 

Table  D3  shows  that  while  81.5  percent  of  all  state  and  local  govern- 
ment employees  are  covered  by  some  form  of  inter-plan  portability 
provision,  only  2.4  percent  are  not  covered  by  amr  portability  or 
vesting  provision.  Among  the  different  system  coverage  categories, 
police  and  fire  plans  are  the  most  likely  to  lack  portability  and  vesting 
(58.7  percent),  while  all  the  plans  covering  teachers  have  some  form 
of  vesting  or  portability. 
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The  crediting  of  in-state  service  takes  place  in  ways  other  than 
through  the  inter-plan  portability  arrangements  discussed  above. 
Nearly  three-fourths  of  the  total  number  of  state  and  local  govern- 
ment employees  participate  in  "multiple  employer"  pension  plans 
which  give  employees  service  credit  for  employment  with  any  of  the 
employers  contributing  to  the  system.  Multiple  employer  pension 
plans  may  be  city-wide,  thus  providing  pension  portability  for  inter- 
occupational  employment,  or  they  may  be  statewide,  whereby  port- 
ability extends  to  state  and  local  service  or  to  service  within  a  par- 
ticular occupational  group  (which  in  turn  is  limited  in  some  cases  to 
local  government  service).  One  state,  Hawaii,  has  provided  complete 
intranstate  portability  for  all  its  state  and  local  government  employees 
through  the  process  of  consolidating  several  plans  into  one  retirement 
system  (see  Appendix  VI) . 

The  extension  of  military  service  credit  is  another  aspect  of  inter- 
governmental pension  portability  which  is  commonly  found  among 
state  and  local  pension  plans.  Approximately  one-third  of  the  plans, 
covering  90  percent  of  all  employees,  have  various  provisions  giving 
employees  pension  credit  for  periods  of  employment  interrupted  by 
military  service.  As  discussed  in  the  section  on  the  Military  Selective 
Service  Act  (see  Part  II  of  this  report),  the  recent  Supreme  Court 
decision  in  Alabama  Power  Company  v.  Davis  may  mean  that  all 
state  and  local  government  pension  plans  will  have  to  grant  a  returning 
veteran  with  military  service  credit  for  vesting  and  benefit  accrual 
purposes. 

The  extent  to  which  service  credits  are  transferable  among  the  68 
retirement  systems  maintained  by  the  federal  government  and  its 
agencies  and  instrumentalities  is  shown  in  Appendix  IX.  The  U.S. 
General  Accounting  Office  has  pointed  out  several  inconsistent  prac- 
tices regarding  the  transfer  of  credit  from  one  federal  system  to  an- 
other (see  Appendix  XII) . 

A  final  note  regarding  the  portability  of  public  pensions  relates  to 
an  ERISA  provision  permitting  tax-free  rollovers  to  facilitate  the 
transfer  of  pension  funds  (but  not  service  credits).  Lump  sum  distri- 
butions from  a  pension  plan,  whether  public  or  private,  which  is 
qualified  under  section  401(a)  of  the  Internal  Revenue  Code  may  be 
reinvested  on  a  tax-free  basis  within  60  days  in  another  qualified 
plan  or  in  an  individual  retirement  account  (see  ERISA  section  2002). 
An  aspect  of  importance  to  public  employees,  many  of  whom  make 
mandatory  pension  contributions,  is  that  the  lump  sum  distribution 
must  be  reduced  by  the  amount  of  employee  contributions  before  it 
can  be  rolled-over  on  a  tax-free  basis. 

RISK  OF  PUBLIC  PENSION  BENEFIT  LOSS  OR  REDUCTION 

Because  of  the  widespread  losses  which  resulted  prior  to  ERISA 
when  private  pension  plans  terminated  with  insufficient  assets  to  pay 
vested  benefits,  Title  IV  of  ERISA  created  the  Pension  Benefit 
Guaranty  Corporation  to  guarantee  vested  benefits  through  a  federal 
program  of  plan  termination  insurance.  From  the  limited  informa- 
tion available,  there  is  no  conclusive  evidence  that  widespread  benefit 
losses  have  occurred  due  to  public  pension  plan  terminations. 

Information  from  the  Pension  Task  Force  survey  shows  that  nearly 
6  percent  of  the  existing  public  employee  retirement  systems  were 
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created  after  their  old  systems  were  disbanded  (see  Table  3  in  Appen- 
dix I).  If  the  former  plans  were  qualified  pension  plans  under  section 
401(a)  of  the  Internal  Revenue  Code,  then  the  accrued  benefits  under 
such  plans  should  have  been  vested  to  the  extent  funded  at  the  time 
of  termination  (see  the  discussion  of  this  point  under  the  previous 
section  on  vesting).  The  extent  to  which  benefits  were  actually  pro- 
tected in  this  manner  is  problematic.  The  Internal  Revenue  Service 
has  apparently  followed  a  policy  of  non-enforcement  in  this  area  in 
the  past  and,  therefore,  was  unable  to  supply  any  information  in 
regard  to  such  terminations  (see  Appendix  X  for  the  IRS  reply  to  a 
request  for  information  on  public  pension  plan  terminations). 

Several  public  employee  retirement  systems  were  terminated  be- 
tween 1951  and  1955  when  Social  Security  coverage  was  first  made 
available  to  state  and  local  government  employees  not  otherwise 
covered  under  a  state  or  local  government  plan.  For  example,  in  1951 
the  South  Dakota  State  Teachers'  Retirement  System  was  liquidated 
when  the  state  teachers  were  first  brought  under  Social  Security 
coverage.  At  that  time  vested  employees  were  permitted  to  draw 
their  pensions  while  non-vested  employees  were  refunded  their  own 
contributions  and  a  portion  of  the  employer's  contributions.5 

In  1951  Iowa  also  terminated  and  reorganized  its  state  pension 
fund.6  In  total,  over  15  percent  of  the  existing  state-administered 
pension  plans  and  19  percent  of  the  locally-administered  plans  were 
created  either  through  merger  or  a  major  plan  restructuring  (see 
Table  3  in  Appendix  I).  As  a  result  of  the  past  restructuring  and 
consolidation  of  public  pension  plans,  at  least  395  plans  have  been 
"closed"  to  new  members.  The  extent  to  which  benefits  under  such 
plans  have  been  "frozen"  or  even  reduced  is  iinknown. 

The  evidence  does  suggest,  however,  that  public  employees  do 
face  the  risk  of  pension  benefit  reductions  or  other  benefit  curtail- 
ments due  to  reasons  other  than  plan  termination.  In  this  regard, 
almost  8  percent  of  the  state  and  local  government  pension  plans, 
covering  18  percent  of  the  total  number  of  active  participants,  re- 
sponded affirmatively  to  the  following  question:  "Have  retirement 
benefits  (or  other  system  features)  been  curtailed  or  reduced  for  any 
part  of  your  system  in  the  last  ten  years?"  (see  Table  41  in  Appendix  I). 

A  number  of  plans  responded  that  various  pension  plan  features 
were  scaled  back  only  for  those  employees  who  were  hired  after  the 
effective  date  of  the  plan  amendment.  For  example,  plans  in  several 
states  were  amended  so  that  for  new  employees — (1)  the  normal 
retirement  age  was  increased  from  age  55  to  age  62,  (2)  the  salary 
for  benefit  computation  purposes  was  changed  from  the  last  year  to 
a  final  three  year  average,  (3)  the  minimum  guaranteed  benefit  was 
<l  continued,  (4)  a  new  maximum  benefit  of  60  percent  of  final  average 
salary  was  introduced,  (5)  the  eligibility  requirements  were  increased 
from  three  months  to  one  year  of  service,  or  (6)  the  benefit  formula 
was  "integrated"  with  Social  Security. 

vSome  pension  plans  at  the  federal,  state,  and  local  levels  were 
also  amended  in  a  way  so  as  to  reduce  the  value  of  past  and/or  future 
pen -ion  benefit  accruals  for  presently  active  employees.  For  example, 

6  Information  obtained  from  Mr.  Boyd  Roseland  of  the  South  Dakota  Retirement  System 
in  a  November  1077  request  of  the  Congressional  Roseareh  Sorviee. 

"  Legislative  Retirement  Study  Commission  :  Report  to  the  1973  Legislative  Session  of  the 
State  of  Minnesota,  p.  2. 
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several  plans  in  both  Colorado  and  Connecticut  indicated  that  dis- 
ability benefits  for  future  disabilit}^  annuitants  were  reduced  and  that 
the  definition  of  normal  retirement  age  was  changed  to  require  a 
higher  attained  age  or  greater  lengths  of  service  for  retirement.  In 
Connecticut,  accrued  pension  benefits  were  significantly  reduced  for 
some  terminated  vested  and  active  employees  having  less  than  25 
years  of  service.7  The  accrued  benefits  related  to  employee  contribu- 
tions were  reduced  for  the  employees  in  one  Louisiana  plan  when  the 
payment  of  interest  on  employee  contributions  was  discontinued. 
Future  benefit  accruals  were  also  reduced  in  several  federal  plans 
covering  non-appropriated  fund  personnel.  Most  recently,  the  so- 
called  1-percent  '  'kicker"  to  the  automatic  cost-of-living  adjustment, 
which  would  have  applied  to  all  future  benefit  payments  to  the 
employees  and  annuitants  covered  under  the  Federal  Civil  Service 
Retirement  System,  was  removed  legislatively. 

The  evidence  suggests  that  the  greatest  risk  of  pension  benefit 
reductions  or  other  benefit  curtailments  is  related  to  governmental 
financial  problems  and  the  underfunding  of  public  pension  plans.  In 
some  cases  pension  plan  insolvency  has  resulted.  Extreme  financial 
problems  confronting  the  pension  plans  in  several  states  have  in  the 
past  resulted  in  temporary  and,  in  a  few  cases,  permanent  benefit 
losses  for  some  public  employees.  For  example,  in  1972  the  Hudson 
County,  New  Jersey  Employees  Pension  Fund  was  temporarily  placed 
in  receivership  by  court  order  when  bankruptcy  appeared  imminent 
because  of  "gross  and  fraudulent  mismanagement".8  The  court  ap- 
pointed receiver  terminated  the  pensions  of  approximately  240  persons; 
and  about  120  of  these  persons  subsequently  brought  suit  to  have  the 
receiver's  actions  reversed. 

In  1970,  the  city  of  Hamtramck,  Michigan  lacked  the  pension 
funds  to  meet  the  pension  checks  for  206  retired  policemen,  firemen, 
and  widows.9  The  Advisory  Commission  on  Intergovernmental  Rela- 
tions concluded  that  "the  city  of  Hamtramck  went  through  a  financial 
emergency  and  a  form  of  receivership  primarily  because  of  its  lack  of 
sound  financial  management  practices,  its  exceedingly  high  police 
and  fire  pension  obligation,  and  because  State  statutes  limited  its 
ability  to  raise  sufficient  revenues  to  meet  its  obligations."  10 

The  underfunding  and  financial  problems  which  occurred  in  Ham- 
tramck are  not  unique.  Temporary  benefit  suspensions  (having  root 
causes  similar  to  those  in  Hamtramck)  have  also  occurred  in  the 
past  among  the  police  and  fire  systems  in  Arkansas,  Mississippi,  and 
Oklahoma.  In  the  mid-1960's  the  police  and  firemen's  funds  in  Lake- 
wood  and  Toledo,  Ohio  also  ran  into  financial  problems  and  were 
unable  to  meet  current  benefit  pa3Tnents.n  In  an  attempt  to  correct 
local  pension  plan  underfunding,  the  Ohio  state  legislature  subse- 


7  U.S.  Congress,  House  Committee  on  Education  and  Labor,  Subcommittee  on  Labor 
Standards,  the  Public  Employee  Retirement  Income  Security  Act  of  1975  :  Hearings  on 
H.R.  9155  and  H.R.  SOS  (Washington,  D.C.,  U.S.  Government  Printing  Office:  1976),  pp. 
510-512. 

8  "'Hudson  Pension  Unit  Put  Into  Receivership  Under  Court  Order,"  New  York  Times, 
Mar.  7,  1970. 

9  Detroit  Free  Press,  Mar.  7.  1970. 

10  U.S.  Government,  Advisory  Commission  on  Intergovernmental  Relations,  "City  Financial 
Emergencies:  The  Intergovernmental  Dimension"  (Washington,  D.C,  U.S.  Government 
Printing  Office  :  1973),  p.  40. 

11  National  League  of  Cities.  National  Association  of  Counties,  and  U.S.  Conference  of 
Governors,  Labor  Management  Relations  Service.  "Pensions  for  Policemen  and  Firemen  : 
Special  Report,"  by  Philip  M.  Dearborn,  Jr.  (Washington,  D.C.  :  1975). 
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quently  established  an  actuarially  funded  statewide  pension  plan  for 
all  police  and  firemen.  However,  in  states  other  than  Ohio,  17%  of  the 
total  number  of  locally-administered  police  and  fire  pension  funds 
continue  to  operate  on  a  current  disbursement  (pay-as-you-go) 
financial  basis. 

At  the  state  level,  in  1935  the  Minnesota  state  plan  "f ailed 
partially".12  At  that  time  pensions  for  state  employees  were  reduced, 
although  in  1939-40  the  state  legislature  restored  the  benefits  to 
prior  levels. 

It  should  be  noted  that  the  foregoing  discussion  relates  primarily 
to  public  pension  plans  of  the  defined  benefit  type.  The  accrued  pension 
benefits  of  employees  in  defined  contribution  plans  face  certain  other 
risks  of  loss.  For  example,  the  variable  annuity  portion  of  the  benefits 
for  the  teachers  who  participate  in  public  university  and  college 
pension  plans  which  are  funded  through  the  College  Retirement 
Equities  Fund  affiliate  of  the  Teachers  Insurance  and  Annuity  Asso- 
ciation are  adjusted  in  accordance  with  changes  in  the  market  value 
of  the  CREF  common  stock  fund.  Thus,  it  is  not  the  employer,  but 
the  emplo}ree  or  retiree  who  assumes  the  risk  of  investment  loss  and 
reaps  the  reward  of  investment  gain  under  this  type  of  variable  annuity 
plan.  It  might  also  be  noted  here  that  ERISA  does  not  provide  plan 
termination  insurance  coverage  to  private  pension  plans  of  the  defined 
contribution  type.  Some  public  colleges  and  universities  have  estab- 
lished defined  benefit  plans  as  a  supplement  to  their  TIAA-CREF 
plans  in  order  to  guarantee  employees  a  minimum  pension  regardless 
of  the  investment  experience  of  the  employee's  individual  TIAA- 
CREF  account. 

Presently  the  accrued  pension  benefits  for  participants  in  private 
pension  plans  are  protected  in  several  ways  under  ERISA.  First, 
vested  pension  benefits,  with  certain  limitations,  are  guaranteed  in 
the  event  of  plan  termination  (ERISA  Title  VI).  Second,  minimum 
funding  standards  help  insure  that  benefits  will  be  paid  under  defined 
benefit  pension  plans  (ERISA  Title  I,  Part  3).  Third,  accrued  benefits 
generally  ma}^  not  be  retroactively  reduced  by  plan  amendment 
(ERISA  Title  I,  Part  2). 

Presently,  no  plan  termination  insurance  program  counterpart  to 
ERISA  Title  IV  is  applicable  to  public  employee  retirement  systems 
(except  to  the  extent  that  a  particular  plan  does  not  meet  the  definition 
of  "governmental  pension  plan",  in  which  case  it  would  be  covered 
by  ERISA).  The  extent  to  which  public  employee  pensions  are  pro- 
tected by  means  of  the  past  and  present  funding  practices  of  the 
governmental  sponsors  is  fully  discussed  in  Chapter  G. 

In  comparison  to  the  third  provision  of  ERISA  which  serves  to 
protect  the  accrued  benefits  of  private  pension  plan  participants, 
over  45  percent  of  the  total  number  of  state  and  local  plans  covering 
nearly  69  percent  of  all  active  employees  are  subject  to  a  constitu- 
tional or  other  legal  provision  prohibiting  the  diminishment  or  impair- 
ment of  pension  benefits  (see  Table  41  in  Appendix  I).  In  many  states 
the  degree  to  which  such  provisions  offer  meaningful  protection  to 
public  employees  and  their  accrued  pensions  remains  unsettled. 
However,  the  constitutional  provision  in  Massachusetts  prohibiting 


12  Information  obtained  from  Michael  N.  Thome,  Chief  Executive  Officer.  California  State 
Teachers'  Retirement  System  in  a  November  li>77  Pension  Task  Force  request. 
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the  impairment  of  benefits  appears  to  have  been  successful  in  pre- 
venting reductions  in  not  only  the  accrued  benefits  but  future  benefit 
accruals  of  present  employees.  On  the  other  hand,  recent  develop- 
ments in  Illinois,  Michigan,  and  Tennessee  indicate  that  constitutional 
and  other  legal  provisions  may  be  totally  ineffective  in  forcing  state 
and  local  governments  to  raise  the  necessary  funds  to  meet  pension 
benefit  payments  or  statutory  funding  requirements,  particularly 
when  the  stability  of  the  government  might  be  impaired.  The  reader 
should  refer  to  Chapters  F  and  G  and  Parts  II  and  III  of  this  report 
which  discuss  these  constitutional  and  legal  provisions  in  more  detail. 

At  the  federal  level,  50  percent  of  the  governmental  plans  covering 
2.8  percent  of  the  total  participants  are  subject  to  a  constitutional  or 
other  legal  provision  prohibiting  the  diminishment  or  impairment  of 
pension  benefits.  The  pensions  of  the  President  and  the  federal 
judiciary  are  protected  constitutionally  while  the  plans  covering 
employees  of  the  Federal  Reserve  Board  and  Banks,  the  Federal 
Home  Loan  Banks,  the  Federal  Home  Loan  Mortgage  Corporation, 
and  the  Tennessee  Valley  Authority  apparently  have  plan  provisions 
preventing  reductions  in  accrued  pension  benefits.  The  extent  to 
which  the  federal  government  has  a  legal  obligation  to  guarantee 
the  pension  plans  of  the  above,  as  well  as  other,  quasi-governmental 
organizations  remains  uncertain.  For  example,  it  is  unclear  to  what 
extent  the  federal  government  has  a  legal  obligation  to  fund  the 
$226  million  unfunded  accrued  liability  of  the  several  federal  pension 
plans  covering  nonappropriated  fund  personnel  in  the  event  the 
nation's  military  commissaries  and  post  exchanges  are  closed,  as 
has  been  suggested  from  time  to  time.  Significantly,  given  recent 
developments,  specific  constitutional  provisions  prohibiting  benefit 
curtailments  do  not  apply  to  the  plans  covering  the  military  and 
federal  civilian  service.  Also,  there  is  presently  no  direct  federal 
obligation  to  guarantee  the  pension  funds  of  state  and  local  govern- 
ment employees.  This  situation  may  change,  however,  to  the  extent 
that  the  federal  government  becomes  the  ultimate  guarantor  of  state 
and/or  local  government  obligations  purchased  by  local  government 
pension  funds,  as  has  recently  been  suggested  as  part  of  the  overall 
federal  financing  scheme  to  help  New  York  City  avoid  bankruptcy. 

SUMMARY  AND  CONCLUSIONS 

1.  Retirement  System  Participation  Requirements 

With  the  exception  of  provisions  relating  to  the  coverage  of  part- 
time  employees,  the  eligibility  requirements  of  public  employee 
retirement  systems  generally  permit  earlier  participation  than  is 
required  under  ERISA.  Only  2  percent  of  the  public  employees  must 
meet  age  and  service  requirements  more  restrictive  than  those  permit- 
ted under  ERISA. 

The  one  aspect  of  participation  in  which  public  pension  plans  fall 
considerably  short  of  the  ERISA  minimum  standards  involves  the 
coverage  of  part-time  employees.  Because  many  plans  require  a 
restrictive  number  of  hours  of  service  for  participation,  part-time 
public  employees  make  up  the  largest  segment  of  the  public  sector 
workforce  lacking  pension  coverage. 
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The  "breadth-of-coverage"  provision  of  the  Internal  Revenue  Code 
(e.g.  section  401(a)(3)  as  in  effect  prior  to  ERISA)  continues  to  apply 
to  qualified  governmental  pension  plans.  It  is  estimated  that  few,  if 
any,  large  governmental  plans  would  have  problems  meeting  this 
standard,  although  many  small  plans  may  have  to  be  amended  to 
include  part-time  employees  in  order  to  meet  the  Internal  Revenue 
Code  qualification  requirements. 

2.  Retirement  System  Vesting  Requirements 

Nearly  71  percent  of  the  total  number  of  public  employee  retirement 
systems,  covering  over  two  million  state  and  local  government  em- 
ployees, do  not  presently  meet  ERISA's  minimum  vesting  standards. 
However,  less  than  3  percent  of  the  total  number  of  state  and  local 
government  employees  are  in  plans  with  no  vesting — nearly  all  such 
employees  are  in  local  police  and  fire  department  plans.  The  2.2 
million  members  of  the  federal  uniformed  services  remain  the  largest 
group  of  employees,  either  inside  or  outside  of  government,  with  no 
pre-retirement  vesting. 

The  most  typical  vesting  provision  among  public  pension  plans  is 
100  percent  vesting  after  10  years  of  service,  as  is  the  case  among 
private  pension  plans.  Plans  with  vesting  after  five  years  or  less  is 
also  common,  covering  in  this  case  over  38  percent  of  the  total  number 
of  state  and  local  government  employees  and  nearly  all  federal 
civilian  employees. 

Several  factors — low  turnover,  the  presence  of  at  least  some  vesting, 
and  the  contributory  nature  of  most  plans — indicate  that  excessive 
cost  should  not  serve  as  a  barrier  to  bringing  those  plans  which  do  not 
presently  meet  ERISA  minimum  vesting  standards  into  conformance 
with  such  rules.  However,  one  ERISA  provision  that  could  prove 
more  costly  to  public  pension  plans  prohibits  the  forfeiture  of  vested 
benefits  derived  from  employer  contributions  in  the  event  employee 
contributions  are  withdrawn.  The  vested  benefits  of  less  than  3 
percent  of  the  total  number  of  federal,  state,  and  local  government 
employees  are  presently  protected  in  this  manner.  Also,  an  ERISA- 
like  provision  generally  requiring  that  interest  be  paid  on  employee 
contributions  could  increase  pension  costs  significantly  for  a  majority 
of  the  federal,  state,  and  local  pension  plans. 

While  most  state-administered  and  federal  pension  plans  aggregate 
all  of  an  employee's  service  for  vesting  purposes  (regardless  of  the 
number  or  length  of  the  breaks-in-service  that  ma}^  occur),  the  majority 
of  the  locally-administered  plans  require  an  employee's  service  to  be 
continuous  or  to  meet  other  break-in-service  rules  which  are  not 
permitted  under  ERISA. 

Public  employee  retirement  s}rstems  which  seek  the  tax  benefits  of 
a  qualified  plan  under  section  401(a)  of  the  Internal  Revenue  Code 
(IRC)  must  currently  meet  the  vesting  related  requirements  of  certain 
pre-ERISA  sections  of  the  IRC  (i.e.  the  non-discrimination  and  non- 
reversion  provisions  that  were  applicable  to  both  private  and  public 
pension  plans  prior  to  ERISA).  In  the  past,  the  Internal  Revenue 
Service  has  challenged  the  qualified  status  of  some  governmental 
plans  for  alleged  violations  of  the  non-discrimination  requirement  of 
the  IRC  (e.g.  for  providing  earlier  vesting  for  legislators  and  executive 
officers  than  for  other  employees).  In  this  regard,  it  might  be  noted 
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that  many  states  currently  provide  earlier  vesting  and  larger  benefit 
accruals  for  executive  officers,  legislators,  and  judges  than  for  other 
employees.  The  past  and  current  confusion  related  to  the  non-dis- 
crimination provisions  of  the  Internal  Revenue  Code  suggests  that  a 
legislative  remedy  may  be  necessary  to  clarify  public  policy  in  this 
area. 

3.  Retirement  System  Portability 

The  preservation  of  public  employee  pension  credits  takes  on  several 
different  forms.  The  most  important  portability  protection  for  public 
employees,  as  for  private  sector  employees,  is  obtained  through 
participation  in  Social  Security.  However,  over  30  percent  of  the 
employees  of  state  and  local  governments  and  55  percent  of  the  em- 
ployees of  the  federal  government  remain  outside  the  scope  of  Social 
Security  coverage. 

While  Social  Security  coverage  and  the  vesting  of  public  pension 
benefits  serve  as  the  only  two  means  of  retirement  benefit  protection 
for  an  employee  who  leaves  public  employment  for  a  job  in  private 
industry,  other  means  of  portability  exist  for  employees  who  change 
jobs  within  the  government  sector.  Nearly  82  percent  of  all  state  and 
local  government  employees  are  covered  by  plans  having  some  form  of 
pension  plan  portability  of  intra-state  government  service.  In  contrast, 
less  then  13  percent  of  such  employees  are  covered  by  plans  extending 
pension  credit  for  out-of-state  government  service.  However,  nearly 
three-fourths  of  all  public  school  teachers  may  elect  to  receive  credit 
for  out-of-state  service,  usually  by  making  employee  contributions  at 
a  stipulated  rate  for  each  year  of  service  credited. 

The  crediting  of  in-state  government  service  is  also  facilitated  for 
nearly  three-fourths  of  the  total  number  of  state  and  local  government 
employees  who  participate  in  multiple  employer  pension  plans  which 
accumulate  an  employee's  service  credit  from  employment  with  any 
of  the  employers  contributing  to  the  system.  In  regard  to  federal 
retirement  systems,  the  U.S.  General  Accounting  Office  has  pointed 
out  several  inconsistent  practices  regarding  the  transfer  of  credit 
from  one  plan  to  another. 

Approximately  one-third  of  the  state  and  local  plans  have  various 
provisions  giving  employees  pension  credit  for  periods  of  employ- 
ment interrupted  by  military  service.  The  possibility  that  all 
pension  plans  should  contain  such  a  provision  is  discussed. 

4.  Risk  of  Public  Pension  Benefit  Loss  or  Reduction 

Unlike  the  situation  prior  to  ERISA  when  private  pension  plan 
terminations  resulted  in  widespread  pension  benefit  losses,  there  is 
no  conclusive  evidence  that  widespread  benefit  losses  have  occurred 
as  a  result  of  public  pension  plan  terminations. 

However,  survey  information  does  show  that  nearly  6  percent  of 
the  existing  public  employee  retirement  systems  were  created  after 
pre-existing  systems  were  disbanded.  The  extent  to  which  the  tax- 
qualified  plans  followed  the  Internal  Revenue  Code  requirement 
that  accrued  benefits  under  such  terminated  plans  be  vested  to  the 
extent  funded  is  problematic.  In  the  past  the  Internal  Revenue 
Service  has  apparently  followed  a  policy  of  non-enforcement  in  this 
area,  and  was,  therefore,  unable  to  supply  any  information  in  regard 
to  public  pension  plan  terminations. 


102 


The  evidence  shows  that  public  employees  do  face  the  risk  of  pension 
benefit  reductions  or  other  benefit  curtailments  due  to  reasons  other 
than  plan  termination.  For  example,  8  percent  of  the  pension  plans  at 
federal,  state,  and  local  levels  covering  18  percent  of  the  employees 
have  been  amended  to  reduce  the  value  of  past  or  future  pension  bene- 
fit accruals  for  active  employees,  while  other  plans  have  scaled  back 
certain  plan  features  for  new  employees  only. 

It  appears  that  the  greatest  risk  to  public  employees  of  having 
pension  benefits  reduced  or  other  benefit  features  curtailed  relates  to 
governmental  financial  problems  and  the  underfunding  of  public 
pension  plans.  Mismanagement,  financing  limitations,  exceedingly 
high  pension  obligations,  and  financial  emergencies  have  all  con- 
tributed in  the  past  to  situations  of  pension  plan  insolvency  or  near- 
insolvency.  As  a  result  of  these  situations,  some  public  employees  have 
suffered  temporary  and,  in  a  few  cases,  permanent  benefit  reductions. 

While  nearly  69  percent  of  all  state  and  local  government  employees 
are  covered  by  pension  plans  subject  to  a  constitutional  or  other  legal 
provision  prohibiting  the  diminishment  or  impairment  of  pension 
benefits,  in  many  states  the  degree  to  which  such  provisions  offer 
meaningful  protection  to  public  employee  pension  benefits  remains 
unsettled. 


Chapter  E — PERS  Benefit  Structure  and  Income 
Replacement  Levels 

Since  there  are  so  many  public  employee  retirement  systems  with 
varied  provisions  for  different  occupational  groups,  it  is  not  entirely 
possible  to  describe  the  "typical"  PERS  plan.  However,  some  gener- 
alizations can  be  made  about  certain  features  of  various  types  of 
plans  such  as  state  retirement  systems  for  general  state  employees, 
large  municipal  retirement  systems,  plans  covering  policemen  and 
firemen,  and  large  state-administered  s}7stems  for  teachers.  These  in 
turn  can  be  compared  with  the  Federal  Civil  Service  Retirement 
System  and  the  Military  Retirement  System.  This  chapter  presents 
and  compares  various  features  typically  found  in  the  above  systems. 
Also  discussed  is  the  extent  to  which  public  pension  plans  meet  ERISA 
requirements  in  regard  to  normal  retirement  age,  joint  and  survivor 
annuities,  benefit  accruals,  and  benefit  limitations.  An  analysis  of 
public  pension  plan  benefit  levels  in  terms  of  gross  and  net  income 
replacement  is  also  presented.  Appendix  I  contains  detailed  informa- 
tion on  normal,  optional,  and  early  retirement  age  (Table  25),  dis- 
ability benefits  (Tables  27-30),  reductions  in  disability  benefits 
(Table  31),  pre-retirement  death  benefits  (Table  32),  post-retirement 
death  benefits  (Table  33),  cost-of-living  adjustments  (Table  40),  and 
pension  benefit  formulas  and  levels  (Tables  36-39,  and  42-46). 

RETIREMENT  AGE 

Generally,  ERISA  provides  that  a  private  pension  plan  may  not 
have  a  "normal  retirement  age"  (age  and  service  condition  when 
pension  benefits  are  payable  without  reduction  on  an  actuarial  or 
other  basis)  greater  than  age  65,  or  in  the  alternative,  the  plan  may 
provide  for  normal  retirement  as  the  later  of  age  65  or  the  10th 
anniversary  of  the  time  an  employee  commences  participation  in 
the  plan  (ERISA  Section  206).  It  can  be  seen  (Table  El)  that  public 
employee  retirement  systems  generally  meet  this  requirement  and 
provide  for  much  earlier  retirement.  General  state  and  municipal 
employees  can  often  retire  as  early  as  age  60  or  62  with  policemen 
and  firemen  eligible  for  normal  retirement  at  age  50  or  55.  Because 
of  ERISA's  participation  requirements  (see  Chapter  D)  emplo3^ees 
in  private  pension  plans  cannot  be  required  to  have  more  than  five 
years  of  service  at  retirement  unless  the  plan  adopts  the  alternative 
"10  year  anniversary"  definition  of  normal  retirement  age.  A  few 
public  pension  plans  require  more  than  ten  years  of  service  for  retire- 
ment and  would  therefore  fail  to  meet  ERISA's  requirements  in  this 
area.  The  Military  Retirement  System  and  over  60  percent  of  the 
local  police  and  fire  plans,  which  usually  require  20  years  of  service 
for  retirement,  would  also  fail  to  meet  ERISA's  service  provisions 
relating  to  retirement. 

While  ERISA  does  not  require  private  pension  plans  to  provide  an 
optional  normal  retirement  age  where  an  individual  may  retire  at  an 
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earlier  age  without  incurring  an  actuarial  reduction,  public  employee 
plans  (with  the  notable  exception  of  police  and  fire  plans  as  well  as 
the  military)  typically  provide  an  earlier  optional  normal  retirement 
age  requiring  a  greater  number  of  years  of  service.  A  number  of  plans 
covering  state  and  municipal  employees  provide  for  optional  retire- 
ment after  30  years  of  service  without  an  age  requirement.  Employees 
of  large  municipal  governments  can  often  retire  at  age  60  or  earlier  if 
they  have  completed  ten  years  of  service.  A  number  of  plans  have 
several  optional  normal  retirement  age  requirements  along  the  lines 
of  the  Federal  Civil  Service  Retirement  System  (e.g.  at  age  62  with 
5  years,  at  age  60  or  later  with  20  years,  or  age  55  or  later  with  30 
years  of  service).  There  is  no  optional  normal  retirement  age  for  the 
military  system  nor  for  most  plans  covering  policemen  and  firemen. 
In  the  military  an  individual  is  generally  required  to  work  20  years 
regardless  of  age  in  order  to  qualify  for  a  pension.  This  is  often  the 
case  in  plans  covering  policemen  and  firemen  although  participants  in 
these  plans  may  also  have  to  also  attain  age  50  or  55.  However,  once 
these  conditions  are  met,  individuals  may  immediately  start  to  draw 
their  unreduced  pensions. 

Uniformed  service  plans  (police,  fire,  and  military)  and  the  federal 
Civil  Service  Retirement  System  do  not  have  provisions  for  early 
retirement  (with  an  actuarial  or  other  reduction) .  Generally,  the  only 
plans  that  provide  for  early  retirement  are  state  plans  for  general 
employees  and  large  state-administered  plans  for  teachers.  Early 
retirement  is  usually  permitted  at  any  age  for  teachers  in  public  colleges 
and  universities  who  are  members  of  plans  funded  through  the 
Teachers  Insurance  and  Annuity  Association  and  its  affiliate,  the  Col- 
lege Retirement  Equities  Fund.  This  is  because  the  plans  are  fully- 
funded,  defined  contribution  plans  providing  complete  portability. 
The  amount  of  the  pension,  however,  is  dependent  upon  the  amount  in 
the  individual's  account  together  with  related  earnings. 

Some  pension  plans  in  the  public  sector,  as  in  the  private  sector, 
provide  for  mandatory  retirement  at  age  65  or  later,  such  as  at  age 
68  or  age  70.  Less  than  10  percent  of  the  public  plans,  however, 
provide  for  mandatory  retirement  before  age  65.  Only  13  large  plans, 
having  1,000  or  more  active  members,  were  found  to  have  a  mandatory 
retirement  age  of  less  than  age  65  (usually  age  50,  60,  or  62).  About 
425  smaller  plans,  principally  police  and  fire  plans,  also  require  re- 
tirement earlier  than  at  age  65.  In  total  approximately  90,000  persons 
are  presently  effected  by  such  provisions.  See  Part  II — Age  Dis- 
crimination in  Employment  Act  for  a  discussion  of  the  federal  law 
which  may  require  changes  to  be  made  in  the  plans  which  have 
mandatory  retirement  ages. 
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DISABILITY  BENEFITS 

ERISA  does  not  require  private  pension  plans  to  provide  disability 
benefits.  However,  if  a  private  pension  plan  integrates  the  benefit 
formula  with  Social  Security  benefits,  the  pension  plan  cannot  further 
reduce  disability  benefits  that  are  being  paid  by  virture  of  subsequent 
increases  in  Social  Security  benefits  (ERISA  section  206(b)). 

Nearly  all  public  employees  are  covered  under  plans  offering  bene- 
fits in  connection  with  total  and  permanent  service-connected  dis- 
ability. Some  plans — particularly  the  Civil  Service  Retirement  System 
and  many  large  state-administered  plans  for  teachers — require  5  years 
of  service  before  individuals  are  eligible  for  benefits.  Surprisingly, 
nearly  one-sixth  of  the  police  and  fire  plans  do  not  have  provisions  for 
total  service-connected  disability.  Similarly,  about  one-third  of  the 
police  and  fire  plans  do  not  provide  benefits  in  case  of  total  and  per- 
manent non-service  connected  disability.  However,  most  other  public 
employees  are  in  plans  providing  total  and  permanent  non-service 
connected  disability  benefits. 

While  the  Military  Retirement  System  and  plans  for  higher  educa- 
tion teachers  provide  partial  service-connected  and  non-service - 
connected  disability  benefits,  other  PERS  plans  typically  do  not  offer 
partial  disability  benefits  whether  they  are  service-connected  or  not. 

The  absence  of  disability  benefits  from  a  public  pension  plan  does 
not  necessarily  mean  that  the  employees  lack  disability  protection. 
About  70  percent  of  the  state  and  local  government  employees  as  well 
as  the  federal  military  are  covered  under  the  Social  Security  disability 
program.  Disability  protection  for  other  employees  may  be  provided 
through  private  disability  insurance  policies.  Public  employees  may 
also  be  covered  under  workmen's  compensation  laws. 

About  one-half  of  the  state  general  employee  and  large  municipal 
employee  plans  reduce  plan  provided  disability  benefits  by  at  least  a 
portion  of  the  benefits  disabled  employees  receive  under  Social  Security 
or  workmen's  compensation  programs.  However,  teacher  plans  (par- 
ticularly higher  education  plans)  and  police  and  fire  plans  usually  do 
not  reduce  disability  benefits  on  account  of  the  receipt  of  other  bene- 
fits. Disabled  federal  civil  service  employees  do  not  have  their  benefits 
reduced  on  account  of  the  receipt  of  other  disability  benefits.  How- 
ever, if  the  disabled  federal  employee  is  eligible  for  workmen's  com- 
pensation, the  employee  can  receive  either  workmen's  compensation 
benefits  or  civil  service  disability  benefits,  but  not  both. 

PRE-RETIREMENT  DEATH  BENEFITS 

ERISA  provides  that  an  employee's  rights  to  benefits  attributable 
to  his  own  contributions  may  not  be  forfeited,  even  upon  death.  On 
the  other  hand,  a  private  pension  plan  may  provide  that  an  employee's 
vested  rights  to  benefits  attributable  to  employer  contributions  may 
be  forfeited  on  account  of  the  employee's  death  (ERISA  Section 
203(a)(3)).  However,  ERISA  requires  a  plan  to  offer  an  emp^ee  an 
opportunity  to  elect  a  joint  and  survivor  annuity  which  would  become 
payable  in  the  event  the  employee  died  in  active  service  after  becom- 
ing eligible  for  early  retirement  (ERISA  Section  205). 
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The  majority  of  all  public  employee  pension  plans  return  members' 
contributions  in  the  case  of  death  before  retirement.  However,  over 
one-third  of  the  police  and  fire  plans  do  not  return  members'  contri- 
butions. In  addition  most  PERS  plans  offer  a  spouse  survivor  annuity 
or  a  lump-sum  payment  on  account  of  death  before  retirement.  In 
many  cases  the  pension  plan  survivor's  benefits  may  be  payable  in 
addition  to  the  Social  Security  survivor's  benefits  for  which  the  covered 
survivor  may  be  eligible. 

POST-RETIREMENT  DEATH  BENEFITS 

ERISA  requires  that  when  a  private  pension  plan  provides  for  a 
retirement  benefit  in  the  form  of  an  annuity  (and  the  participant  has 
been  married  for  one  year),  the  plan  must  offer  a  joint  and  survivor 
annuity  unless  the  employee  specifically  elects  not  to  take  the  benefit 
in  this  form  (ERISA  section  205).  With  the  exception  of  many  police 
and  fire  plans,  most  public  pension  plans  have  provisions  for  joint 
and  survivor  annuities.  Usually  the  joint  and  survivor  options  are 
not  automatic  as  is  required  by  ERISA  in  the  case  of  private  plans. 
On  the  other  hand,  over  one-fifth  of  the  state  and  local  pension  plans 
provide  an  automatic  survivor  annuity  for  which  the  participant  is 
not  assessed  an  actuarial  charge. 

POST-RETIREMENT  COST-OF-LIVING  ADJUSTMENTS 

In  the  past  decade  there  has  been  a  growing  trend  in  the  number 
of  public  plans  offering  post-retirement  cost-of-living  adjustments. 
This  is  particularly  true  of  large  plans  such  as  state-wide  plans  and 
those  of  major  cities.  This  development  was  most  likely  encouraged 
by  the  rapidly  rising  prices  in  recent  years  and  the  desire  to  have 
retirement  income  keep  pace  to  some  degree  with  these  increases.  A 
strong  precedent  for  postretirement  adjustments  was  established  in 
1962  when  the  federal  government  incorporated  automatic  cost-of- 
living  provisions  in  the  Civil  Service  Retirement  System  and  the 
Military  Retirement  System. 

As  shown  in  Table  E2,  over  95  percent  of  all  federal,  state,  and 
local  government  employees  are  in  plans  making  one  or  more  types 
of  post-retirement  cost-of-living  adjustments.  While  less  than  3  per- 
cent of  the  participants  in  large  plans  (i.e.  those  with  1,000  or  more 
active  members)  do  not  have  the  benefit  of  post-retirement  cost-of- 
living  adjustments,  63  percent  of  the  participants  in  small  plans 
(i.e.  those  having  less  than  100  active  members)  lack  post-retirement 
cost-of-living  protection.  Participants  in  locally^administered  plans, 
particularly  police  and  fire  plans,  are  the  least  likely  to  be  covered  by 
provisions  adjusting  benefits  to  reflect  cost-of-living  increases. 

While  98  percent  of  the  federal  employees  are  covered  by  plans 
adjusting  benefits  automatically  and  without  limit  with  increases  in 
the  cost-of-living,  less  then  5  percent  of  the  state  and  local  govern- 
ment employees  are  similarly  treated.  However,  over  90  percent  of 
the  state  and  local  government  employees  are  in  plans  which  make 
cost-of-living  adjustments  either  automatically  with  a  limit  or  on 
an  ad  hoc,  basis.  Over  60  percent  of  the  participants  in  state  and  local 
government  plans  have  their  pensions  adjusted  on  an  ad  hoc  basis 
(adjusted  from  time  to  time  after  special  consideration  by  a  retire- 
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ment  board,  legislature,  or  other  official  body).  Over  45  percent  of  the 
participants  have  their  benefits  adjusted  each  year  by  a  constant 
percentage  (which  may  be  unrelated  to  the  actual  rise  in  the  cost-of- 
living)  or  by  a  limited  automatic  adjustment  related  to  the  cost-of- 
living  (e.g.  50  percent  of  the  cost-of-living  or  full  cost-of-living  but 
no  more  than  3  percent). 

Slightly  under  13  percent  of  the  state  and  local  plan  participants 
have  their  benefits  adjusted  based  on  plan  investment  performance 
(e.g.  related  to  ' 'excess"  earnings,  or  the  performance  of  a  common 
stock  fund  such  as  the  College  Retirement  Equities  Fund)  or  on 
another  basis  (e.g.  through  collective  bargaining). 

TABLE  E2.— METHODS  USED  BY  RETIREMENT  SYSTEMS  FOR  COMPUTING  POST-RETIREMENT 
COST-OF-LIVING  ADJUSTMENTS  1 

[In  percent] 


Adjustment 
based  on 

Automatic    Automatic  investment 
adjustment  adjustment      perform-      Total  with 
No        Ad  hoc       without  with    ance  or  on   one  or  more 


Level  and  size  of  system          adjustment  adjustment  limit  limit  other  basis  adjustments 
EMPLOYEES 

Federal  Government   .7  1.0  98.2             .6  .2  99.3 

State  and  local  government: 

Large..  1  2.8  63.1  4.6  46.6  12.4  97.2 

Medium   28.4  20.5  5.5  23.2  25.9  71.6 

Small   63.3  10.2  9.6  12.5  17.2  36.7 

Total   4.5  61.1  4.7  45.5  12.9  95.5 

PLANS 

Federal  Government   34.0  28.0  28.0  6.0  10.0  66.0 

State  and  local  government: 

Large   12.7  38.8  7.3  37.7  18.9  87.3 

Medium.   38.0  14.2  6.2  19.8  23.8  62.0 

Small....   .   66.4  9.6  11.2  8.8  8.0  33.6 

Total   57.5  12/7  10.1  12~9  lTi  42~5 


i  A  plan  may  have  more  than  1  type  of  adjustment. 
Note:  Data  from  table  40  in  app.  I. 

RETIREMENT  BENEFIT  FORMULAS 

As  discussed  previously  it  is  difficult,  if  not  impossible  to  identify 
the  "typical"  public  pension  plan  regarding  the  age  at  which  benefits 
commence  and  the  form  in  which  they  are  paid.  In  like  manner,  the 
benefit  formulas  of  public  pension  plans  are  typified  more  by  their 
diversity  than  their  sameness. 

The  amount  of  pension  benefits  payable  to  persons  covered  under 
pension  plans  of  the  defined  benefit  type  are  calculated  using  such 
factors  as  years  of  service,  age,  levels  of  compensation,  form  of  com- 
pensation, Social  Security  benefits,  etc.  On  the  other  hand,  the  amount 
of  pension  benefits  payable  under  defined  contribution  plans  depends 
solely  on  the  amounts  contributed  to  the  employee's  individual  ac- 
count (including  any  earnings  thereon).  As  discussed  in  Chapter  B, 
only  2.2  percent  of  the  total  number  of  state  and  local  government 
employees  are  covered  under  defined  contribution  plans,  while  16 
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percent'  are  covered  under  "combination"  plans  having  both  defined 
contribution  and  defined  benefit  features.  Most  combination  plans 
provide  for  a  defined  benefit  pension  financed  by  the  employer  and  a 
money-purchase  pension  based  on  the  total  value  of  the  employee's 
accumulated  contributions  at  retirement. 

Table  E3  shows  the  distribution  of  the  various  types  of  defined 
benefit  pension  plan  formulas.  Nearly  27  percent  of  the  plans  at  all 
levels  of  government  are  of  the  flat-benefit  (percentage  of  compensa- 
tion) type.  Most  of  the  plans  of  this  type  provide  annual  benefits  of 
50  percent  of  final  compensation  after  20  or  25  years  of  service.  Flat- 
benefit  plans  do  not  explicitly  allocate  total  benefits  to  individual 
years  of  credited  service  and,  therefore,  are  found  mainly  among 
plans  lacking  pre-retirement  vesting — namely,  the  plans  covering  the 
federal  uniformed  services  and  the  plans  covering  local  police  and 
firefighters. 

In  contrast  to  the  flat-benefit  formula,  the  total  pension  benefit 
under  a  unit-benefit  formula  is  equal  to  the  sum  of  the  benefit  units 
allocated  to  individual  years  of  credited  service.  The  unit  benefit 
for  each  year  of  service  is  usually  computed  as  a  rate,  such  as  2  per- 
cent, times  the  employee's  compensation  base  which  varies  consider- 
ably from  plan  to  plan  as  discussed  later.  The  rate  applicable  to  each 
year  of  service  may  be  invariant  or  may  vary  by  age,  length  of  service 
or  level  of  compensation.  The  annual  accrued  pension  benefit  under  a 
unit-benefit  plan  may,  for  example,  be  calculated  for  one  person  with 
30  years  of  service  as  30  times  2  percent,  or  60  percent  of  the  person's 
5-year  final  average  salary. 

It  can  be  seen  (Table  E3)  that  the  single-rate  unit-benefit  formula 
is  the  most  frequently  used  formula  among  governmental  plans  except 
for  those  covering  police  and  firefighters.  The  rates  that  apply  under 
the  single-rate  plans  are  shown  to  vary  from  less  than  1  percent  to 
over  2.5  percent  (the  highest  rate  found  was  5  percent  which  was 
applicable  to  only  one  plan).  The  single  rate  most  commonly  found 
among  police  and  fire  plans  is  2.5  percent,  while  1  percent,  1.5  percent, 
1.67  percent  and  2  percent  are  the  rates  most  commonly  found  among 
all  other  single  rate  plans. 

The  variable-rate  unit-benefit  formula  approach  is  utilized  in  36 
percent  of  the  police  and  fire  plans  and  in  approximately  10  percent  of 
all  other  federal,  state,  and  local  pension  plans.  Under  plans  of  this 
type  the  rate  applicable  to  the  first  "N"  years  of  service  may  be  higher 
or  lower  than  the  rate  applicable  to  the  later  years  of  service.  The 
first  "N"  years  is  usually  20  or  25,  but  may  also  be  10,  15,  30,  etc.  In  a 
small  number  of  plans  the  rate  per  year  of  service  was  found  to  have 
three  levels  of  variation  as  in  the  Federal  Civil  Service  Retirement 
System  {i.e.  1.5  percent  for  the  first  5  years,  1.75  percent  for  the  next 
5  years,  and  2  percent  for  all  years  of  service  thereafter).  A  few  plans 
included  in  the  total  shown  as  "other"  in  Table  E3  were  found  to  have- 
rates  varying  according  to  age  at  retirement  (e.g.  1.75  percent  for  all 
years  of  service  if  retirement  occurs  at  age  62,  grading  to  2  percent 
for  each  year  of  service  for  retirements  occurring  at  age  65). 

The  benefit  accrual  requirements  of  ERISA  (ERISA  section  204) 
were  included  in  order  to  prohibit  unreasonably  low  benefit  accruals 
for  short  service  employees  as  compared  to  the  benefits  accruing  to 
long  service  employees  (called  back-loading).  Among  the  several 
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optional  benefit  accrual  requirements  under  ERISA,  one  rule  specifies 
that  for  variable-rate  unit-benefit  plans  the  rate  applicable  to  the 
later  years  of  service  cannot  be  greater  than  133)3  percent  of  the  rate 
applicable  to  the  earlier  years  of  service.  For  the  most  part  the  public 
pension  plans  with  variable  rates  were  found  to  meet  the  ERISA 
accrual  requirements.  In  fact,  many  such  plans  provide  for  larger 
rates  of  benefit  accrual  for  the  earlier  years  of  service  and  lower  rates 
of  accrual  for  the  later  years.  However,  a  small  minority  of  plans  were 
found  to  have  back-loaded  variable-rate  formulas  which  would  not  be 
permitted  under  ERISA. 

The  fourth  major  public  pension  benefit  formula  is  of  the  "inte- 
grated with  Social  Security"  type  as  shown  in  Table  E3.  Approxi- 
mately 16  percent  of  the  state  and  local  plans  and  17  percent  of  the 
federal  plans  utilize  a  pension  benefit  formula  which  takes  into  ac- 
count the  benefits  provided  to  employees  under  the  federal  OASDI 
program  in  an  explicit  manner.  Some  of  the  plans  having  formula 
types  that  were  previously  discussed  may  also  coordinate  their  benefit 
levels  with  Social  Security  in  an  implicit  manner  by  taking  into  ac- 
count Social  Security  benefit  levels  in  establishing  an  overall  income 
replacement  goal.  It  was  found  that  locally-administered  plans  were 
Jour  times  as  likely  as  state-administered  plans  to  be  integrated  with 
Social  Security. 

Two  basic  approaches  to  Social  Security  integration  were  found  to 
exist  among  public  employee  retirement  systems.  Approximately  one- 
half  of  the  integrated  plans  utilize  the  so-called  "offset"  approach. 
This  approach  was  most  frequenthr  found  among  police  and  fire  plans. 
The  plans  covering  other  categories  of  employees  were  more  likely  to 
utilize  the  "step-rate"  approach  to  Social  Security  integration. 

The  pension  benefits  under  plans  using  the  offset  approach  are 
usually  calculated  as  under  the  flat-benefit  and  unit-benefit  formula 
approaches  with  the  exception  that  the  PERS  pension  benefit  is 
reduced  by  a  percentage  of  the  participant's  Social  Security  benefit. 
The  percentage  of  Social  Security  offset  is  usually  50  percent  after 
30  or  35  years  of  service  which  is  prorated  for  persons  having  fewer 
years  of  service  at  retirement.  Significantly,  only  four  large  locally 
administered  public  employee  retirement  systems  (i.e.  those  having 
1,000  or  more  active  members)  were  found  to  utilize  an  offset  approach 
to  integration.  The  remainder  of  the  plans  using  this  approach  were 
smaller  plans  covering  local  government  employees  (mainly  police 
and  firefighters). 

In  contrast  to  the  offset  approach,  both  state-administered  as  well 
as  locally  administered  plans  were  found  to  utilize  the  step-rate 
approach  to  Social  Security  integration.  Generally,  public  pension 
plans  of  the  step-rate  type  apply  a  higher  benefit  accrual  rate  to 
compensation  above  the  "integration  level"  and  a  lower  rate  to 
compensation  below  the  integration  level.  The  integration  level  in 
nearly  all  public  plans  was  $9,000  or  less.  The  integration  levels  most 
commonly  used  are  the  former  Social  Security  maximum  taxable 
wage  bases  of  $4,200,  $4,800,  $6,600,  and  $7,800.  The  accrual  rates 
applied  to  compensation  below  the  integration  level  ranged  from  .75 
percent  to  2  percent  for  each  year  of  service.  The  accrual  rates  applied 
compensation  above  the  integration  level  ranged  from  1.5  percent  to 
2.5  percent  for  each  year  of  service.  In  most  cases  the  difference 
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between  the  accrual  rates  above  and  below  the  integration  level 
amounted  to  .5  percent  or  .75  percent. 

Generally  it  can  be  said  that  public  pension  plans  presently  meet 
the  Social  Security  integration  rules  spelled  out  by  the  Internal 
Revenue  Service  in  Revenue  Ruling  71-446.  As  applicable  to  the 
formulas  used  by  public  pension  plans,  this  IRS  Revenue  Ruling 
generally  prohibits  offset  plans  from  using  a  Social  Security  offset 
greater  than  83/3  percent  and  prohibits  the  differential  in  the  accrual 
rates  above  and  below  the  integration  level  in  step-rate  plans  from 
exceeding  1  percent.  The  basic  purpose  of  the  integration  rules  is  to 
ensure  that  the  combined  benefits  from  Social  Security  and  the 
pension  plan  do  not  provide  higher  benefits  as  a  percentage  of  com- 
pensation for  the  more  highly  paid  employees  than  for  the  lower 
paid  employees  (thus  preventing;  discrimination  in  favor  of  highly 
paid  employees,  which  is  prohibited  under  section  401(a)(4)  of  the 
Internal  Revenue  Code).  The  following  sections  show  that  the  fairly 
modest  levels  of  integration  found  in  most  public  pension  plans 
generally  result  in  higher  combined  benefits  (as  a  percentage  of 
compensation)  for  the  lower  paid  employees  than  for  the  more  highly 
paid  employees. 

The  compensation  used  in  computing  pension  benefits  is  as  impor- 
tant a  determinant  of  relative  pension  benefit  levels  as  is  the  basic 
benefit  formula  itself.  For  example,  if  compensation  is  assumed  to 
increase  5  percent  each  year  during  the  10  years  before  retirement, 
and  4  percent  for  each  year  prior  to  the  10th  year,  then  a  person  retir- 
ing with  40  years  of  service  under  a  2.5  percent  per  year  of  service 
single-rate  unit-benefit  plan  would  receive  the  following  benefit, 
computed  as  a  percentage  of  compensation — 100  percent,  if  compensa- 
tion is  the  final  year's;  95  percent,  if  compensation  is  a  final  three 
year  average:  91  percent,  if  compensation  is  a  final  five  year  average; 
81  percent,  if  compensation  is  a  final  10-year  average;  and  48  percent, 
if  compensation  is  a  40  year  career  average.  The  compensation  base 
used  in  public  pension  plans  for  benefit  computation  purposes  was 
found  to  range  over  this  entire  spectrum. 

Typically,  in  police  and  fire  plans,  the  compensation  used  for 
benefit  computation  purposes  is  the  last  day's  rate  of  pay  or,  if  actual 
compensation  is  not  used,  the  rate  of  pay  applicable  to  a  particular 
rank  or  grade.  Nearly  33  percent  of  the  police  and  fire  plans  use  the 
final  day's  rate  or  final  year's  pay  for  computing  pension  benefits.  A 
5-year  average  compensation  base  is  utilized  in  nearly  23  percent  of 
the  police  and  fire  plans  with  the  remainder  of  the  plans  using  between 
a  2-  and  10-year  average. 

Unlike  police  and  fire  plans,  only  5.2  percent  of  the  state  and  local 
teacher  plans  use  a  compensation  base  of  1  year  or  less  for  benefit 
computation  purposes.  Approximately  37  percent  of  the  teacher  plans 
use  a  3-year  average,  and  another  37  percent  use  a  5-year  average 
compensation  base.  Slightly  over  9  percent  of  the  teacher  plans 
calculate  pension  benefits  on  a  career-average  unit-benefit  basis. 

The  most  typical  provisions  found  among  the  plans  covering  other 
categories  of  state  and  local  government  employees  were  the  5-year 
average  (44  percent  of  the  plans)  and  three  year  average  (27  percent 
of  the  plans)  compensation  bases.  The  last  day  rate  of  pay,  final  year, 
and  career  average  compensation  forms  were  also  utilized  by  such 
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plans.  In  only  a  few  cases  were  benefits  computed  on  a  basis  using 
other  than  actual  compensation.  For  example,  only  one  plan  was 
found  to  be  of  the  unit-benefit  form  which  is  typically  found  among 
negotiated  private  pension  plans  (e.g.  where  monthly  benefits  are 
computed  as  a  dollar  amount,  say  $5,  times  years  of  service). 

The  federal  plans  generally  follow  the  pattern  of  state  and  local 
plans  in  that  the  uniformed  services  compute  benefits  on  the  last 
day's  rate  of  pay,  and  the  plans  covering  other  categories  of  employees 
generally  utilize  either  a  3-year  or  5-year  average  compensation  base 
for  benefit  computation  purposes. 

Other  forms  of  compensation  which  are  usually  added  to  base  pay 
for  benefit  computation  purposes  are  also  shown  in  Table  E3.  In  over 
one-fourth  of  the  plans  overtime  pay  is  included.  Chapter  C  discusses 
some  of  the  inequities  and  other  problems  that  have  arisen  in  plans 
with  such  provisions.  Sick  pay,  unused  sick  leave,  and  longevity  pay 
are  other  forms  of  compensation  that  are  included  in  the  compensation 
base  in  many  public  employee  retirement  systems. 

The  next  section  shows  the  effect  that  the  various  benefit  formulas 
and  compensation  bases  discussed  above  have  on  the  pension  benefit 
levels  applicable  to  public  employees  retiring  in  1976. 
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GROSS  INCOME  REPLACEMENT  RATES 

The  previous  sections  discussed  the  wide  variations  that  exist  among 
public  employee  retirement  system  benefit  formulas  and  other  plan 
provisions.  If  the  benefit  levels  generated  by  the  differing  retirement 
plan  features  are  to  be  compared,  an  appropriate  measure  common 
to  all  plans  must  be  developed.  The  measure  utilized  in  this  study  to 
achieve  this  goal  is  called  the  retirement  income  replacement  rate. 

For  purposes  of  this  study,  the  retirement  income  replacement  rate 
for  an  employee  retiring  as  of  January  1, 1976  is  defined  as  the  percent- 
age of  the  employee's  final  year  preretirement  income  (1975)  which 
is  replaced  by  the  annual  public  pension  benefit  paid  to  the  employee  in 
1976.  The  amount  of  the  annual  pension  benefit  was  obtained  from 
each  plan  in  the  study  for  20  different  retirement  situations.  The  study 
asked  for  the  pension  benefits  for  employees  retiring  with  10,  20, 
25,  30,  and  40  years  of  service.  The  final  vear  earnings  levels  included 
in  the  study  were  $6,000,  $8,400,  $13,200,  and  $18,000.  For  purposes 
of  the  study,  it  was  assumed  that  25  percent  of  the  employees  retired 
with  earnings  of  $8,400  or  less,  25  percent  with  earnings  between 
$8,400  and  $13,200,  25  percent  with  earnings  between  $13,200  and 
$18,000,  and  25  percent  with  earnings  over  $18,000.  Earnings  were 
assumed  to  increase  at  5  percent  for  each  of  the  10  years  prior  to  re- 
tirement and  at  4  percent  for  each  year  prior  to  the  10th  year.  For 
statistical  purposes  the  replacement  rates  were  weighted  by  the  num- 
ber of  active  employees  in  the  applicable  employee  coverage  category 
for  each  plan  (see  Tables  42-46  in  Appendix  I). 

Table  E4  shows  the  distribution  of  relative  benefit  levels  (replace- 
ment rates)  for  all  state  and  local  government  employees  retiring  as 
of  January  1,  1976  with  30  years  of  service  and  having  1975  pre- 
retirement gross  earnings  of  $13,200  (i.e.  the  median  earnings  level). 
As  might  be  anticipated,  the  diversity  in  the  benefit  formulas  and 
other  plan  features  among  state  and  local  plans  results  in  a  wide 
range  of  replacement  rates  for  retired  public  employees. 

It  can  be  seen  in  this  retirement  situation  that  nearly  two-thirds  of 
the  public  employees  retire  with  pensions  large  enough  to  replace  40 
percent  to  60  percent  of  pre-retirement  earnings.  Because  of  the 
greater  diversity  in  the  benefit  structures  of  local  government  plans, 
the  persons  retiring  with  benefits  either  less  than  40  percent  or  greater 
than  60  percent  of  pre-retirement  earnings  generally  tend  to  be  local 
government  employees.  An  exception  to  this  general  rule  is  that  state 
employees  not  covered  by  Social  Security  are  more  likely  to  have 
replacement  rates  in  excess  of  60  percent  than  are  local  government 
employees  in  the  same  category. 

As  might  be  expected,  the  employees  not  having  Social  Security 
coverage  are  more  likely  to  have  higher  PERS  income  replacement 
rates  than  are  the  employees  who  also  qualify  for  a  second  pension 
from  Social  Security.  Thus,  80  percent  of  the  employees  without 
Social  Security  coverage  have  income  replacement  rates  exceeding  50 
percent,  while  only  42  percent  of  the  employees  with  Social  Security 
coverage  have  PERS  pensions  exceeding  this  level.  It  might  also  bo 
observed  that  a  relatively  large  percentage  (75  percent)  of  the  em- 
ployees covered  by  plans  which  are  integrated  with  Social  Security 
retire  with  income  replacement  rates  exceeding  50  percent,  while  only 
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33  percent  of  the  employees  in  non-integrated  plans  retire  with  pen- 
sions exceeding  the  50  percent  replacement  level.  The  probable  rea- 
sons for  the  higher  income  replacement  rates  in  integrated  plans  is 
discussed  below. 

TABLE  E4.— DISTRIBUTION  OF  EMPLOYEES  BY  LEVEL  OF  INCOME  REPLACEMENT  RATE i 
[In  percent  of  employees] 

20 


percent  21  to  30  31  to  40  41  to  50  51  to  60  61  to  70  71  to  80 

81  to  90 

State  and  local  government  employees 

or  less 

percent 

percent 

percent 

percent 

percent 

percent 

percent 

Total 

Employees  covered  by  social  security 

and  by  an  integrated  public  pension 

plan  (approximately  15  percent  of 

the  total  employees)   _ 

.2 

1.7 

10.2 

13.2 

34.3 

30.9 

9.1 

.4 

100 

Employees  covered  by  social  security 

and  by  a  nonintegrated  public  pen- 

sion plan  (approximately  55  percent 

of  the  total  employees)  

1.2 

5.6 

19.7 

40.6 

25.2 

6.5 

1.3 

100 

Employees  covered  by  a  public  pen- 

sion plan,  but  not  by  social  security 

(approximately  30  percent  of  the 

total  employees)...  ._   

.1 

.3 

.6 

18.5 

54.3 

7.1 

18.5 

.6 

100 

Total  employees  

.7 

3.4 

12.5 

29.8 

35.4 

10.3 

7.7 

.2 

100 

1  The  income  replacement  rate  (shown  as  a  percentage)  is  defined  as  the  ratio  of  the  annual  public  pension  benefit 
received  during  1976  for  a  person  retiring  on  Jan.  1, 1976,  with  30  years  of  service  to  the  final  year's  wages  for  such  per- 
son (in  this  case  $13,200  in  1975). 


Using  the  average  income  replacement  rates  shown  in  Table  E5, 
some  general  observations  can  be  made  regarding  the  relative  benefit 
levels  by  plan  type,  employee  category,  and  level  of  government. 

Consistent  with  an  earlier  finding,  the  average  income  replacement 
rate  for  employees  not  covered  by  Social  Security  (58  percent)  is 
larger  than  that  for  employees  with  Social  Security  coverage-46 
percent  for  employees  in  non-integrated  plans  and  56  percent  for 
employees  in  plans  which  are  explicitly  integrated  with  Social  Security. 
Surprisingly,  the  average  income  replacement  rate  for  integrated 
plans  exceeds  the  income  replacement  rate  for  non-integrated  plans 
by  22  percent.  Several  factors  may  be  responsible  for  this  result.  First, 
many  of  the  integrated  plans  of  the  step-rate  form  were  shown  in  the 
previous  section  to  have  integration  levels  tied  to  Social  Security  wage 
bases  in  effect  5,  10,  or  even  20  years  earlier.  If  the  integration  levels 
set  many  years  earlier  are  not  kept  up  to  date  with  wage  increases,  the 
income  replacement  rates  will  tend  to  rise  over  time.  For  example,  if 
in  1965  the  benefits  of  an  integrated  plan  were  designed  to  provide  an 
income  replacement  ratio  of  45  percent  to  a  person  retiring  with  $4,800 
of  earnings,  within  10  years  the  replacement  ratio  would  have  risen 
to  51  percent  for  a  person  with  equivalent  earnings  of  $7,800  (assuming 
wage  increases  of  5  percent  per  annum  and  no  change  in  the  $4,800 
integration  level).  A  second  possible  reason  for  the  higher  replacement 
rates  in  the  integrated  plans  vs.  the  non-integrated  plans  could  be 
that  such  plans  already  had  relatively  high  benefit  levels  which  were 
modified  only  slightly  on  account  of  plan  integration. 

As  shown  in  Table  E5,  the  average  income  replacement  rates  vary 
considerably  by  employee  coverage  category.  The  rates  range  from  34 
percent,  which  is  the  average  income  replacement  rate  applicable  to 
employees  working  in  the  military  commissaries  and  post  exchanges, 
to  100  percent  or  full  income  replacement  for  federal  judges.  The 
average  income  replacement  rate  of  54  percent  for  the  federal  civil 
service  employees  (who  are  not  covered  under  Social  Security),  is 
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slightly  lower  than  the  average  rate  of  58  percent  for  the  employees 
of  state  and  local  governments  who  are  not  covered  under  Social 
Security.  The  average  income  replacement  rate  for  state  government 
employees  not  covered  under  Social  Security  is  significantly  higher 
(73  percent)  than  for  all  other  categories  of  state  and  local  government 
employees. 

The  average  income  replacement  ratio  for  locally-administered  plans 
(58  percent)  is  significantly  higher  than  the  rate  for  state-administered 
plans  (50  percent).  For  each  local  government  employee  category — 
police  and  fire,  teachers,  and  general — it  can  be  seen  that  the  average 
income  replacement  ratios  are  larger  when  such  employees  are  covered 
under  locally-administered  plans  than  when  covered  under  state- 
administered  plans.  In  this  regard  the  greatest  differential  (11  percent) 
exists  for  the  plans  covering  general  local  government  employees 
(i.e.  the  average  replacement  rate  is  59  percent  for  locally-administered 
plans  and  48  percent  for  state-administered  plans  covering  local 
government  employees). 

TABLE  E5— AVERAGE  INCOME  REPLACEMENT  RATES  BY  EMPLOYEE  CATEGORY,  PLAN  TYPE,  AND  SOCIAL  SECURITY 

STATUS i 


Employees  covered  by 

social  security  Employees 

  not  covered 

Plan  not             Plan  by  social  Total 

Level  of  government  and  employee  category             integrated       integrated  security  employees 


U  Federal  systems: 

Civil  service     54  54 

Military  .                           75     75 

Nonappropriated  fund..                                          32                40     34 

Judges   100  100 

Legislators   71  71 

Other                                                               46                40  54  45 

J  I.  State-administered  systems: 

State  government                                                 48                48  73  49 

Local  government  -                      40                55  58  48 

Police  and  fire  *i                                           50...    55  53 

Teachers                                                           47                44  56  51 

Teachers  (higher  education)  -                        42                44  51  43 

Judges.....                                                          62   80  65 

Legislators.   .              63   68  64 

Other.....                                               .          43                60  70  51 

Total.  .                        45                55  57  50 

111.  Locally-administered  systems: 


Local  government  .,  -  56  60  64  59 

Police  and  fire........   57  37  61  59 

Teachers  L   29  67  51  60 

Other  ....r    41  35  51  41 

Total   54  60  61  58 

JV.  Total  State  and  local  systems: 

State  government   48  48  73  49 

Local  government  ..^   46  57  62  53 

Police  and  fire   51  37  59  56 

Teachers  .1   47  57  56  52 

Teachers  (higher  education)    42  44  51  43 

Judges...   62   80  65 

Legislators  — .  63    68  64 

Other  _s   43  58  68  50 

Total   46  56  58  51 
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71 

46 

40 

54 

48 

48 

73 

40 

55 

58 

50 

55 

47 

44 

56 

42 

44 

51 

62 

80 

63 

68 

43 

60 

70 

45 

55 

57 

56 

60 

64 

57 

37 

61 

29 

67 

51 

41 

35 

51 

54 

60 

61 

48 

48 

73 

46 

57 

62 

51 

37 

59 

47 

57 

56 

42 

44 

51 

62 

80 

63 

68 

43 

58 

68 

46 

56 

58 

1  The  income  replacement  rate  (shown  as  a  percentage)  is  defined  as  the  ratio  of  the  annual  public  pension  benefit 
received  during  1976  for  a  person  retiring  on  Jan.  1,  1976,  with  30  yrs.  of  service  to  the  final  year's  wages  for  such  person 
<in  this  case  $13,200  in  1975). 

Average  income  replacement  rates  within  the  various  employee 
coverage  categories  were  also  found  to  vary  significantly  by  geo- 
graphic area,  by  the  presence  or  absence  of  collective-bargaining, 
and  by  the  extent  of  post-retirement  cost-of-living  adjustments  (see 
Table  44-46  in  Appendix  I).  While  average  income  replacement 
rates  were  generally  invariant  by  geographic  area  for  police,  fire, 
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and  higher  education  plans,  the  average  replacement  rates  for  all 
other  employee  categories  show  the  following  variation  in  benefit 
levels  by  geographic  area — North  Central  region,  12  percent  below 
the  national  average;  Southern  region,  5  percent  below  the  national 
average;  Northeast  region,  10  percent  above  the  national  average; 
and  the  Western  region,  13  percent  above  the  national  average. 
The  variation  in  average  replacement  rates  by  the  presence  or  ab- 
sence of  collective-bargaining  is  illustrated  by  the  following — little 
variation  among  state  employee  plans;  a  7  percent  difference  among 
teacher,  police,  and  fire  plans;  and  an  18  percent  difference  among 
the  plans  for  other  local  government  employees.  The  relationship 
between  initial  benefit  levels  and  the  form  of  post-retirement  cost-of- 
living  adjustments  is  illustrated  by  the  following — the  average  income 
replacement  rates  are  generally  higher  for  employees  in  plans  with 
automatic  adjustments  (usually  with  a  limit)  than  for  employee-  in 
plans  which  adjust  benefits  only  periodically  on  an  ad  hoc  basis 
(the  differential  is  12  percent  for  state  employee  plans,  9  percent  for 
local  government  employee  plans,  7  percent  for  police  and  fire  plans 
and  5  percent  for  teacher  plans). 

From  Table  E6,  it  can  be  seen  there  is  a  direct  correlation  between 
the  relative  benefit  levels  for  the  plans  covering  various  categories  of 
employees  and  the  relative  funding  levels  of  such  plans.  At  one 
extreme  the  100  percent  income  replacement  rate  for  the  plans  cover- 
ing federal  judges  is  contrasted  with  the  completely  unfunded  nature 
of  such  plans  (the  ratio  of  plan  assets  to  total  benefit  payments  is 
"0"),  while  at  the  other  extreme  the  plans  covering  state  employees 
exhibit  the  lowest  average  income  replacement  ratio  (49  percent) 
and  the  highest  level  of  funding  (the  ratio  of  plan  assets  to  total 
benefit  payments  is  17).  At  the  federal  as  well  as  the  state  and  local 
level,  the  plans  covering  judges,  legislators,  and  uniformed  service 
employees  provide  the  highest  benefits  yet  exhibit  the  lowest  level  of 
funding  among  all  plan  categories.  The  one  major  exception  to  the 
strict  ranking  of  employee  categories  by  decreasing  benefit  leyels 
relates  to  the  Federal  Civil  Service  Retirement  System.  This  system;, 
while  ranking  seventh  among  the  ten  categories  regarding  benefit 
levels,  also  ranks  low  in  regard  to  the  relative  level  of  funding.  See 
Chapter  G  for  an  expanded  discussion  of  funding  levels  by  type  of 
plan. 

TABLE  E6.— COMPARISON  OF  RELATIVE  BENEFIT  LEVELS  AND  PLAN  FUNDING  LEVELS  BY  EMPLOYEE  CATEGORY 


Relative 


benefit  level 


and  average  R^iative 
income  re-     funding  level 


placement  and  ratio  of 
rate  after  30     plan  assets  to 


years  of      total  benefit 


Benefit  level  and  rank  and  employee  coverage  category 


service  payments 


Federal: 


1.  Judges..  ... 

2.  Uniformed  services 

3.  Legislators  

7.  Civil  service  


100 
75 
71 
54 


0 
0 
5 
5 


State  and  local: 


4.  Judges    

5.  Legislators  

6.  Police  and  fire   

8.  Local  government  (general) 

9.  Teachers..   

10.  State  government  (general) 


6b 
64 
56 
53 

52 

49 


10 
3 
11 
14 
1' 
17 
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Up  to  this  point  the  analysis  in  this  section  has  been  based  on  the 
income  replacement  rates  for  a  particular  retirement  situation — an 
employee  with  median  earnings  of  $13,200  retiring  with  30  years  of 
service.  Generally,  an  analysis  based  on  any  other  retirement  situa- 
tion would  show  the  same  patterns  and  results.  This  is  the  case 
because  for  most  plans  the  income  replacement  rates  remain  the  same 
at  the  different  income  levels  (for  example,  at  the  30  year  of  service 
level  the  average  income  replacement  rate  for  all  plans  is  51  percent 
whether  the  earnings  level  is  $13,200,  $6,000,  $8,400,  or  $18,000). 
Also  the  average  income  replacement  rates  exhibit  a  nearly  propor- 
tional relationship  to  years  of  service  (for  example,  the  average  income 
replacement  rates  for  all  plans  at  the  20,  25,  30,  and  40  years  service 
levels  bear  the  following  ratio  to  the  rate  at  the  ten  vear  service 
level— 2,  2.5,  3,  3.9). 

Although  nearly  one-half  of  the  state  and  local  plans  appear  to 
have  a  minimum  benefit  provision,  the  lack  of  variation  in  the  income 
replacement  rates  among  income  and  service  levels  would  seem  to 
show  that  such  provisions  have  little  effect  on  the  benefits  for  persons 
retiring  with  at  least  ten  years  of  service  and  with  at  least  $6,000  of 
earnings.  At  the  other  end  of  the  benefit  spectrum,  nearly  one-half  of 
the  plans  also  indicate  having  a  maximum  benefit  provision  (for 
example,  limiting  the  3^ears  of  credited  service  or,  as  in  the  Federal 
Civil  Service  Retirement  System,  limiting  the  replacement  rate  to 
80  percent). 

When  ERISA  was  passed,  an  amendment  to  the  Internal  Revenue 
Code  (section  415)  was  included  which  places  certain  limitations  on 
the  benefits  paid  from  and  contributions  made  to  private  pension 
plans.  This  provision  also  applies  to  qualified  public  employee  retire- 
ment systems.  Generally,  the  provision  most  relevant  to  public  pension 
plans  prohibits  a  qualified  plan  from  paying  an  annual  pension 
(employer-financed)  in  an  amount  exceeding  100  percent  of  the  par- 
ticipant's average  high  three  consecutive  years  of  compensation.  A 
number  of  public  pension  plans  are  shown  in  Table  42  of  Appendix  I 
to  currently  provide  for  the  payment  of  benefits  exceeding  this  limit. 

NET  INCOME  REPLACEMENT  RATES 

In  a  recent  report  to  the  Congress,  the  Comptroller  General  of  the 
United  States  stated  that  "there  is  no  standard  or  method  of  assessing 
the  adequacy  of  Federal  employee  retirement  programs".1  When  con- 
sidered in  the  context  of  retirement  income  replacement  goals,  this 
statement  is  as  applicable  to  state  and  local  government  and  private 
pension  plans  as  it  is  to  the  federal  programs.  There  is  presently  no 
generally  accepted  set  of  conditions  defining  the  level  at  which  retire- 
ment income  can  be  considered  1  'adequate".  Neither,  on  the  other 
hand,  is  there  any  broad-based  public  policy  setting  forth  the  limit 
beyond  which  retirement  income  should  be  considered  "excessive". 

In  the  absence  of  a  generally  accepted  measure  of  retirement  income 
adequacy,  a  suitable  means  of  charting  the  continuum  of  retirement 
income  levels  for  employees  in  different  retirement  situations  is  needed. 
Oftentimes  the  concept  of  net  income  replacement  is  used  for  this 


1  U.S.  General  Accounting  Office.  "Report  to  the  Congress  by  the  Comptroller  General  of 
the  United  States  :  Federal  Retirement  Systems  :  Unrecognized  Costs,  Inadequate  Funding, 
Inconsistent  Benefits"  (Washington,  D.C  :  U.S.  Government  Printing  Office,  1977),  p.  ii. 
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purpose,  The  net  income  replacement  rate  for  an  individual  is  defined 
as  the  percentage  of  pre-retirement  net  income  replaced  by  the  com- 
bined retirement  benefits  (after-tax)  to  which  the  individual  is  en- 
titled under  various  retirement  programs  (e.g.  pension  plans,  Social 
Security,  etc.).  In  this  study  (see  Table  E7)  pre-retirement  net  income 
is  defined  as  gross  pay  less  (a)  federal  and  state  taxes,  and  (b)  employee 
Social  Security  and  pension  plan  contributions,  if  any. 

As  discussed  in  Chapter  B,  perhaps  as  many  as  two  million  state 
and  local  government  employees  (approximately  one-third  of  whom 
are  full-time  workers)  are  not  currently  covered  under  a  public  pension 
plan.  It  is  estimated  that  nearly  80  percent  of  such  employees,  how- 
ever, are  covered  under  Social  Security.  Illustrative  net  income  re- 
placement rates  from  primary  Social  Security  benefits  alone  for 
married  employees  lacking  PERS  coverage  are  as  follows — 54  percent 
of  $8,400  final  pay,  42  percent  of  $13,200  final  pay,  and  32  percent  of 
$18,000  final  pay.  The  net  income  replacement  rates  for  single  em- 
ployees tend  to  be  a  few  percentage  points  higher  than  for  married  em- 
ployees who  are  otherwise  similarly  situated.  If  Social  Security  spouse 
benefits  were  taken  into  account,  the  above  net  income  replacement 
rates  would  be  50  percent  larger  (assuming  the  spouse  is  at  least  the 
same  age  as  the  worker).  The  above  illustrations  assume  retirement 
at  age  65  (on  January  1,  1976)  and  pre-retirement  earnings  increases 
in  accordance  with  that  described  in  the  previous  section. 

It  might  be  noted  that  the  net  income  replacement  rates  decline  as 
net  income  increases  for  the  above  mentioned  employees  who  are 
covered  only  under  Social  Security.  In  contrast,  for  the  employees 
covered  under  a  public  pension  plan  and  not  under  Social  Security, 
the  net  income  replacement  rates  are  significantly  higher  and  remain 
nearly  level  as  net  income  increases.  The  net  income  replacement  rate 
after  30  years  of  service  is  65  percent  for  a  married  employee  who  is 
covered  under  a  plan  having  median-average  benefit  levels.  The  re- 
placement rate  rises  to  83  percent  for  an  employee  in  the  same  plan 
who  retires  after  40  years  of  service.  As  shown  in  Table  E7,  full  net 
income  replacement  is  not  achieved  until  pension  benefits  equal  89 
percent  of  final  year  pay.  Full  net  income  replacement  is  rarely 
achieved  for  employees  retiring  after  30  years  of  service,  although 
over  7  percent  of  the  state  and  local  government  employees  without 
Social  Security  coverage  are  in  plans  providing  full  net  income  re- 
placement after  40  years  of  service.  The  Federal  Civil  Service  Retire- 
ment System  provides  60  percent  net  income  replacement  after  30 
years  of  service  and  maximum  net  income  replacement  of  85  percent 
after  42  years  of  service  for  employees  having  earnings  as  shown  in 
Table  E7. 

The  above  net  income  replacement  rates  for  employees  who  are 
not  covered  under  Social  Security  are  applicable  not  only  at  age  65 
but  also  at  any  earlier  normal  retirement  age  at  which  the  employees 
may  retire.  The  net  income  replacement  rates  are  understated  for 
some  of  the  above  employees  who  become  eligible  for  Social  Security 
benefits  through  part-time  private  employment  or  through  private 
employment  occurring  before  or  after  periods  of  public  service 
enmloyment. 

If  the  Social  Security  benefits  for  such  employees  were  taken  into 
account,  the  net  income  replacement  rates  would  be  increased  by  at 
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least  18  percent,  12  percent,  and  9  percent  for  employees  having  final 
year  earnings  in  1975  of  $8,400,  $13,200,  and  $18,000,  respectively. 
While  the  increases  may  be  larger  for  employees  having  more  than 
minimal  earnings  under  Social  Securit}^  the  smallest  increments  as 
shown  above  apply  to  those  persons  attaining  age  65  in  1975-76  who 
were  eligible  for  the  minimum  Social  Security  benefit  of  $101.40  per 
month.  While  approximately  30  percent  of  the  state  and  local  govern- 
ment employees  in  public  pension  plans  do  not  contribute  to  Social 
Security,  the  incidence  among  career  public  employees  of  dual  Social 
Security  entitlements  through  non-public  service  employment  is 
unknown.  A  1969  study  of  federal  civil  service  retirees  showed  approxi- 
mately 43  percent  also  receiving  Social  Security  benefits  (the  incidence 
among  career  employees,  for  example  those  having  30  or  more  years 
of  service,  may  be  different  from  the  aggregate  percentage).2 

The  retirement  income  levels  applicable  to  public  employees  having 
both  PERS  and  Social  Security  coverage  are  quite  different  than  the 
levels  for  the  two  groups  of  employees  discussed  above.  Table  E7  (line 
12)  shows  the  PERS  pension  expressed  as  a  percentage  of  final  year  pay 
which  is  required  to  replace  100  percent  of  pre-retirement  net  income. 
For  married  employees  retiring  with  final  year  earnings  of  $8,400, 
$13,200,  and  $18,000,  pre-retirement  net  income  is  replaced  when  the 
PERS  pension  reaches  33.1  percent,  42.5  percent,  and  53.5  percent  of 
final  pay,  respectively.  For  employees  in  contributory  plans  which  pro- 
vide median-average  benefit  levels,  it  can  be  seen  that  full  net  income 
replacement  occurs  after  20  to  25  years  of  service  at  earnings  levels 
below  the  median  and  after  30  to  40  years  of  service  at  earnings  levels 
above  the  median.  Emplo3^ees  in  plans  providing  pensions  at  levels 
identical  or  similar  to  the  levels  under  the  Military  Retirement 
System  are  shown  to  obtain  full  net  income  replacement  after  20  or 
25  years  of  service. 


2  U.S.  Congress,  Committee  on  Ways  and  Means,  "Background  Material  on  Social  Security 
Coverage  of  Government  Employees  and  Employees  of  Nonprofit  Organizations,"  Ways  and 
Means  Committee  print  94-127,  94th  Cong.,  2d  sess.  (Washington,  D.C  :  U.S.  Government 
Printing  Office,  1976). 
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It  should  be  noted  that  the  analysis  in  the  preceding  paragraph 
assumes  that  retirement  occurs  at  age  65  and  that  PERS  and  Social 
Security  benefits  commence  at  that  time.  However,  the  net  income 
replacement  rates  based  on  PERS  benefits  alone  remain  unchanged 
if  retirement  occurs  at  a  normal  retirement  age  earlier  than  age  65.  On 
the  other  hand,  the  net  income  replacement  rates  based  on  Social 
Security  benefits  are  reduced  for  retirements  occurring  earlier  than 
age  65.  The  rates  are  reduced  by  6%  percent  for  each  year  of  early 
retirement  reaching  a  maximum  of  20  percent  for  retirement  at  age 
62.  Instead  of  drawing  a  reduced  Social  Security  benefit,  however, 
a  public  employee  retiring  at  age  62  with  a  PERS  pension  can  defer 
drawing  Social  Security  benefits  until  age  65.  As  discussed  previously, 
some  public  pension  plans  permit  retirement  even  earlier  than  age 
62,  some  as  early  as  age  50  or  55.  An  employee  retiring  with  a  PERS 
pension  at,  for  example,  age  55  must  wait  until  at  least  62  to  begin 
drawing  Social  Security  benefits. 

Prior  to  the  time  Social  Security  benefits  become  payable,  the 
employee's  net  income  replacement  level  depends  solely  on  the  level 
of  the  PERS  benefits  at  retirement  and  the  extent  to  which  such 
benefits  are  adjusted  for  subsequent  cost-of-living  increases.  When 
Social  Security  benefits  become  payable,  however,  the  retired  employ- 
ee's income  increases  dramatically  in  absolute  terms.  For  example, 
in  the  case  of  an  employee  who  retires  at  age  55  with  1975  pre-retire- 
ment earnings  of  $13,200  (and  no  earnings  thereafter),  the  Social 
Security  benefits  projected  to  begin  at  age  65  represent  over  75  per- 
cent of  the  individual's  pre-retirement  net  income.  However,  the  75 
percent  level  reduces  to  an  equivalent  level  of  45  percent  if  projected 
cost-of-living  increases  are  also  taken  into  account  for  the  10  years 
between  age  55  and  the  time  the  retired  employee  reaches  age  65 
(note  that  the  equivalent  45  percent  net  income  replacement  rate 
for  the  employee  retiring  at  age  55  is  the  same  as  the  rate  shown  in 
Table  E7  for  the  employee  retiring  at  age  65  with  identical  pre-retire- 
ment earnings). 

While  Table  E7  presents  the  net  income  replacement  situation  for 
employees  in  public  pension  plans  providing  median-average  benefit 
levels,  Table  E8  shows  the  wide  range  over  which  the  net  income 
replacement  rates  vary  for  state  and  local  government  employees. 
The  situation  depicted  relates  to  employees  retiring  at  age  65  on 
January  1,  1976  after  30  years  of  service. 

The  percentage  of  pre-retirement  net  income  replaced  by  PERS 
pensions  in  combination  with  Social  Security,  when  applicable,  is 
greater  than  50  percent  for  nearly  all  public  employees  who  retire 
with  at  least  30  years  of  service.  Twenty  seven  percent  of  the  total 
number  of  career  employees  in  this  retirement  situation  are  shown 
as  having  replacement  rates  in  the  50  percent  to  75  percent  range. 
Nearly  all  of  the  employees  in  this  category  can  be  seen  to  lack  Social 
Security  coverage.  At  the  other  extreme,  twelve  percent  of  the  total 
number  of  career  employees  are  shown  as  having  125  percent  or  more 
of  their  pre-retirement  net  income  replaced  through  a  combination  of 
PERS  and  Social  Security  benefits.  All  of  the  employees  in  this 
category  are  covered  under  Social  Security,  and  the  vast  majority 
of  them  can  be  seen  to  have  pre-retirement  earnings  of  $13,200  (the 
median)  or  less. 

74_365 — 78  9 
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Nearly  all  of  the  employees  having  net  income  replacement  rates 
of  between  100  percent  and  125  percent  can  also  be  seen  to  have  Social 
Security  coverage.  Slightly  less  than  one-fourth  of  the  total  number 
of  employees  are  shown  as  having  net  income  replacement  rates  in 
the  75  percent  to  100  percent  range.  From  the  foregoing,  it  is  conserva- 
tively estimated  that  one-half  of  the  career  public  service  employees 
(i.e.  having  30  or  more  years  of  service  at  retirement)  who  retire  at 
age  65  have  net  income  replacement  rates  of  less  than  100  percent, 
while  the  remaining  employees  have  net  income  replacement  rates 
exceeding  100  percent  in  their  first  year  after  retirement. 
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SUMMARY  AND  CONCLUSIONS 

1.  PERS  Retirement  Provisions 

Generally,  public  employee  retirement  systems  meet  ERISA's 
minimum  provisions  regarding  normal  retirement  age.  Most  plans 
provide  for  several  optional  normal  retirement  ages  requiring  short 
periods  of  service  at  the  higher  ages  (60  to  65)  and  longer  periods  of 
service  at  earlier  retirement  ages  (50  or  55).  A  few  plans  do,  however, 
require  more  than  ten  years  of  service  at  retirement  which  is  gen- 
erally prohibited  under  ERISA. 

Because  of  the  fairly  liberal  normal  retirement  provisions  in  the 
majority  of  the  public  plans,  particularly  those  at  the  federal  and 
local  government  levels,  such  plans  generally  do  not  provide  for  the 
payment  of  early  retirement  benefits  on  an  actuarially  reduced  (or 
other)  basis.  A  few  large  federal,  state,  and  local  plans,  having  1,000 
or  more  active  members,  and  about  425  smaller  plans  were  found  to 
have  mandatory  retirement  ages  earlier  than  age  65,  some  as  early  as 
age  50. 

Most  public  employees  are  covered  under  plans  providing  total  and 
permanent  service-connected  and  non-service-connected  disability 
benefits.  However,  a  substantial  number  of  small  police  and  fire  and 
local  government  employee  plans  do  not  provide  such  coverage.  While 
the  Military  Retirement  System  and  plans  covering  teachers  in  higher 
education  provide  partial  service-connected  and  non-service-connected 
disability  benefits,  other  PERS  plans  typically  do  not  offer  partial 
disability  benefits  in  either  case. 

About  70  percent  of  the  total  number  of  state  and  local  govern- 
ment employees  as  well  as  the  federal  uniformed  service  employees  are 
covered  under  the  Social  Security  disability  program.  Public  employees 
may  also  be  covered  for  disability  under  workmen's  compensation  laws. 
While  about  one-half  of  the  state  employee  and  large  municipal  em- 
ployee pension  plans  reduce  plan  provided  disability  benefits  by  some 
portion  of  Social  Security  or  workmen's  compensation  benefits,  most 
police,  fire,  and  teacher  plans  do  not  provide  for  such  reductions. 

Over  one-third  of  the  state  and  local  government  pension  plans, 
principally  local  police  and  fire  plans,  do  not  provide  post-retirement 
joint  and  survivior  annuity  options.  In  plans  which  do  provide  such 
provisions,  rarely  is  the  joint  and  survivor  annuity  automatic  (unless 
waived)  as  required  under  ERISA.  Pre-retirement  death  benefits 
under  public  plans  are  usually  provided  in  the  form  of  the  return  of 
member  contributions  or  annuity  payments  to  the  spouse  or  other 
dependents,  or  sometimes  only  a  lump-sum  payment  is  made. 

Over  95  percent  of  all  federal,  state,  and  local  government  pension 
plan  participants  (small  plan  participants  being  the  main  exception) 
are  covered  under  plans  making  one  or  more  types  of  post-retirement 
cost-of-living  adjustments.  Over  90  percent  of  the  state  and  local 
government  participants  are  in  plans  which  adjust  pension  benefits 
either  automatically  (with  a  limit)  or  on  an  ad  hoc  basis,  while 
less  than  5  percent  are  in  plans  providing  unlimited  post-retirement 
cost-of-living  adjustments  (which  is  the  provision  applying  to  nearly 
all  the  employees  in  federal  plans). 
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2.  PERS  Benefit  Formulas  and  Amounts 

The  benefit  formulas  of  public  pension  plans,  while  diverse  in  form 
and  nature,  can  generally  be  classified  as  being  of  the  flat-rate  type 
(27  percent),  unit-benefit  type  with  either  a  single  or  variable  rate  per 
year  of  service  (52  percent),  or  of  the  1 'integrated"  with  Social 
Security  type  (16  percent).  A  small  minority  of  plans  were  found  to 
have  "back-loaded"  formulas  which  would  not  meet  the  ERISA 
benefit-accrual  requirements.  Generally,  public  pension  plans  were 
found  to  meet  the  Internal  Revenue  Service  requirement  which  limits 
the  degree  to  which  the  pension  benefits  under  a  qualified  public  or 
private  pension  plan  may  be  "integrated"  with  Social  Security  benefits. 

Most  plans  base  benefits  on  final  average  compensation,  36  percent 
of  such  plans  use  a  final  5-year  average  and  33  percent  use  an  average 
of  the  final  3  years  or  less,  although  24  percent  of  such  plans  base 
benefits  on  the  rate  of  pay  on  the  last  day  before  retirement  (prin- 
cipally police  and  fire  plans). 

The  wide  variations  in  benefit  levels  that  exist  among  public  em- 
ployee retirement  systems  is  brought  into  focus  when  the  distribution 
of  gross  income  replacement  rates  are  plotted  for  all  public  plans.  The 
gross  income  replacement  rate  for  an  individual  is  the  amount  of  the 
pension  benefit  in  the  first  year  of  retirement  expressed  as  a  percentage 
of  pre-retirement  base  earnings.  Benefits  expressed  as  a  percentage  of 
pre-retirement  gross  earnings  generally  ranged  from  20  percent  to 
80  percent,  and  the  majority  of  the  career  employees  (having  30  years 
of  service  at  retirement)  were  found  to  retire  with  PERS  benefits 
replacing  40  percent  to  60  percent  of  pre-retirement  earnings. 

Using  the  average  gross  income  replacement  rate  of  51  percent  for 
all  state  and  local  government  employees  (with  30  years  of  service) 
as  a  comparator,  higher  than  average  rates  were  found  to  apply  to 
employees  not  covered  by  Social  Security  as  well  as  to  employees 
covered  under  both  Social  Security  and  a  PERS  plan  "integrated" 
with  Social  Security.  Generally,  the  highest  average  income  replace- 
ment rates  were  found  in  plans  covering  judges,  legislators,  the 
military,  and  local  policemen  and  firemen.  Locally-administered  plans 
had  significantly  higher  rates  than  state-administered  plans. 

Average  income  replacement  rates  were  also  found  to  vary  signifi- 
cantly by  geographic  region  with  the  North  Central  and  Southern 
regions  having  rates  below  the  national  average  and  the  Northeastern 
and  Western  regions  having  rates  above  the  national  average.  A 
positive  correlation  was  found  to  exist  between  higher  than  average 
income  replacement  rates  and  the  degree  of  plan  underfunding,  the 
presence  of  automatic  cost-of  living  adjustments,  and  the  presence  of 
collective-bargaining  at  the  local  government  level. 

Generally,  there  is  an  absence  of  a  broad-based  public  policy  defining 
the  criteria  on  which  to  judge  the  adequacy  of  retirement  income.  In 
the  absence  of  a  generally  accepted  measure  of  retirement  income 
adequacy,  this  study  utilized  the  concept  of  the  net  income  replace- 
ment rate  to  show  the  continuum  of  retirement  income  levels  for 
public  employees  covered  under  public  pension  plans  and,  when 
applicable,  Social  Security. 
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Public  employees  (including  the  military)  who  are  covered  by  Social 
Security  and  a  PERS  plan  with  average  benefits  are  shown  to  attain 
full  net  income  replacement  from  combined  PERS  and  Social  Security 
benefits  after  20  or  25  years  of  service  (at  earnings  levels  below  the 
median)  and  after  30  or  40  years  of  service  (at  earnings  levels  above 
the  median).  In  contrast,  the  public  employees  who  are  not  covered 
under  Social  Security  achieve  an  average  net  income  replacement  of 
50  percent  to  60  percent  after  30  years  of  service  and  rarely  achieve 
full  net  income  replacement  based  on  PERS  benefits  alone. 


Chapter  F — PERS  Finances 

The  public  employee  retirement  system  (PERS)  has  a  vast  in- 
fluence on  the  national  economy.  The  $108.3  billion  in  assets  held 
by  state  and  local  government  funds  are  nearly  half  as  large  as  the 
total  funds  held  by  private  sector  pension  plans.  Together  the  public 
and  private  pension  funds  constitute  the  largest  single  source  of 
investment  capital  in  the  United  States.  The  annual  benefit  pay- 
ments made  by  state  and  local  systems  add  over  $7  billion,  and  the 
federal  systems  over  $14  billion,  to  the  consumption  and  savings 
elements  of  the  economy.  Every  year  nearly  $6  billion  of  the  invest- 
ment earnings  of  state  and  local  funds  are  excluded  from  federal 
taxation.  In  1975,  federal,  state,  and  local  taxpayers  supported 
governmental  employer  pension  contributions  in  the  order  of  $23 
billion. 

ASSETS  AND  INCOME 

In  1975,  the  total  book  value  of  the  assets  of  state  and  local  govern- 
ment pension  systems  amounted  to  $108.3  billion  while  the  assets 
of  all  federal  systems  totaled  $40.4  billion.  The  asset  and  other 
financial  values  shown  in  Table  Fl  do  not  reflect  the  finances  of  the 
''closed  group"  and  1  'supplemental"  plans  excluded  from  the  Pension 
Task  Force  Survey  (see  chapter  B).  The  figures  in  Table  Fl  are  under- 
stated less  than  1  percent  because  of  the  excluded  plans. 

The  assets  of  state  and  local  pension  systems  have  been  increasing 
at  a  rate  of  about  13  percent  per  annum  in  recent  years.  The  public 
pension  system  assets  are  now  51  percent  as  large  as  the  total  assets 
of  all  private  sector  pension  plans  (see  Table  Gl2).  This  percentage 
is  somewhat  striking  given  the  fact  that  the  total  number  of  public 
pension  plan  participants  is  only  33  percent  as  large  as  the  total  number 
of  private  pension  plan  participants.  On  the  other  hand,  it  should  be 
noted  that  the  average  benefit  payment  to  those  currently  receiving 
benefits  under  public  pension  plans  is  over  70  percent  greater  than 
the  average  benefit  pa3Tnent  made  under  private  pension  plans.  A 
discussion  of  public  and  private  pension  plan  assets  and  benefit 
payments  as  they  relate  to  the  funding  progress  of  the  PERS  versus  the 
private  pension  system  is  given  in  Chapter  G. 

The  distribution  of  the  total  assets  held  by  state  and  local  plans  by 
size  of  system  and  level  of  administration  is  shown  in  Table  Fl. 
The  largest  plans,  i.e.  the  7  percent  having  1,000  or  more  active 
participants,  hold  95  percent  of  the  total  assets  of  all  state  and  local 
plans  while  the  smaller  plans  hold  the  remaining  5  percent.  Public 
pension  plans  administered  at  the  state  level  hold  about  76  percent 
of  the  total  funds  as  compared  with  the  locally  administered  plans 
which  account  for  24  percent  of  the  total.  The  large  state  administered 
plans  covering  the  two  categories — teachers,  and  state  employees 
(including  some  consolidated  plans  covering  local  government 
employees) — control  two-thirds  of  the  total  state  and  local  government 
pension  funds. 
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Public  pension  plans  generally  used  one  of  several  methods  to  arrive 
at  the  book  value  of  assets  shown  in  Table  Fl.  The  majority  of  all  plans 
valued  their  assets  at  original  cost.  Less  than  one-quarter  of  the  plans 
valued  some  or  all  plan  assets  on  a  market  basis.  About  13  percent  of 
all  plans  (mainly  small  plans)  holding  less  than  1  percent  of  total 
assets  used  market  value  as  the  exclusive  basis  on  which  to  determine 
book  value.  Many  plans,  the  large  plans  in  particular,  were  found  to 
carry  the  value  of  fixed  income  securities  on  an  amortized  (or  depreci- 
ated) cost  basis.  It  was  also  found  that  most  plans  use  the  "book 
value"  of  plan  assets  for  actuarial  valuation  purposes.  Thus,  all  but 
a  small  minority  of  plans  ignore  unrealized  investment  gains  and 
losses  in  their  actuarial  valuations  and  contribution  determinations. 
Detailed  information  on  the  asset  valuation  methods  used  by  public 
plans  is  given  in  Tables  50,  51,  and  59  of  Appendix  I. 

In  addition  to  the  book  value  of  plan  assets,  the  Pension  Task 
Force  Survey  questionnaire  asked  for  the  value  of  plan  assets  at 
market  and  at  cost.  Over  70  percent  of  all  public  plans  and  over  60 
percent  of  the  federal  and  large  state  and  local  plans  do  not  compute 
the  market  value  of  plan  assets  and  were  unable  to  supply  such 
information.  For  those  plans  which  were  able  to  supply  the  market 
value  of  plan  assets,  the  ratio  of  the  total  market  value  to  the  total 
book  value  of  the  assets  for  all  such  plans  was  found  to  be  90  percent 
(the  corresponding  ratio  for  private  pension  trust  funds  was  100 
percent  in  1975).  The  distribution  of  the  market/book  value  ratio  for 
public  plans  was  found  to  be  less  than  80  percent  for  6  percent  of  the 
plans,  between  80  percent  and  89  percent  for  11.4  percent  of  the  plans, 
between  90  percent  and  99  percent  for  28  percent  of  the  plans,  and 
between  100  percent  and  104  percent  for  54.3  of  the  plans.  Because  the 
book  value  of  plan  assets  for  most  public  plans  is  computed  on  a  cost 
basis,  the  ratio  of  plan  assets  valued  at  cost  to  their  total  book  value 
averaged  99  percent. 

It  can  be  seen  (column  (5)  of  Table  Fl)  that  the  assets  of  the  federal 
plans  generated  income  of  $2.2  billion  and  that  the  assets  of  the  state 
and  local  plans  generated  $5.9  billion  of  investment  income  for  fiscal 
plan  years  ending  in  1975.  For  the  public  plans  administered  at  both 
the  state  and  local  level,  the  total  investment  income  amounted  to 
27-28  percent  of  total  plan  revenues.  This  percentage  is  greater  than 
the  corresponding  percentage  of  12  percent  for  federal  plans  and  the 
estimated  percentage  of  20  percent  for  all  private  sector  pension  plans. 

It  can  also  be  seen  (Table  Fl  column  (11))  that  the  ratio  of  plan 
investment  income  to  plan  assets  shows  a  remarkable  stability  across 
-all  categories  of  federal,  state,  and  local  pensions  plans.  While  the 
actual  rates  of  investment  return  for  different  public  plans  varies  over 
a  broad  range,  the  ratio  of  5.4-5.5  shown  for  federal,  state  and  locally 
administered  plans  is  indicative  of  the  fact  that  many  plans  experi- 
enced book  value  rates  of  investment  return  in  the  5  percent  to  6 
percent  range  for  fiscal  years  ending  in  1975. 

The  similarity  in  the  overall  rates  of  return  for  state  administered 
and  locally  administered  pension  plans  is  perhaps  derived  in  large 
part  from  the  similarity  in  the  investment  mix  of  the  plans  in  the 
two  categories  as  shown  in  Table  F2.  About  22  percent  of  the  public 
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pension  funds  at  the  state  level  as  well  as  the  local  level  are  invested 
in  corporate  stock.  This  percentage  is  considerably  lower  than  the 
approximately  58  percent  of  all  private  pension  trust  funds  which  are 
invested  in  corporate  common  and  preferred  stock  (preferred  stock 
being  less  than  1  percent  of  the  total). 

The  lower  percentage  of  common  stock  investment  by  public 
pension  plans  is  probably  a  reflection  of  the  statutory  provisions 
which  continue  to  restrict  such  investments.  Based  on  a  joint  Pension 
Task  Force — University  of  Pennsylvania  Pension  Research  Council 
investment  survey,  only  7  percent  of  the  state  and  local  funds  re- 
sponding were  found  to  be  completely  free  of  restrictions  regarding 
investment  in  common  stock.  Slightly  less  than  10  percent  of  the 
state  and  local  plans  were  found  to  be  totally  prohibited  from  investing 
in  common  stock.  In  about  60  percent  of  the  plans  common  stock 
investment  was  limited  to  35  percent  of  plan  assets  or  less,  and  common 
stock  investment  in  over  80  percent  of  plans  was  limited  to  50  percent 
of  total  plan  assets  or  less.  However,  as  shown  in  Table  F2,  public 
pension  fund  investment  in  corporate  stock  took  a  dramatic  jump  from 
3  percent  in  1961-62  to  22  percent  in  1975-76  as  the  restrictions  on  such 
investments  were  eased  in  this  period. 

As  shown  in  Table  F2,  the  percentage  of  state  and  local  pension 
funds  invested  in  corporate  bonds  rose  from  about  41  percent  in 
1961-2  to  about  52  percent  in  1975-76.  The  corresponding  percentage 
at  the  end  of  1975  for  private  pension  trust  funds  was  26  percent. 
Because  the  percentage  investment  in  corporate  bonds  for  public 
plans  is  about  double  that  for  private  plans  (which  hold  assets  double 
those  of  public  plans),  the  public  and  private  pension  systems  both 
invest  an  approximately  equal  dollar  amount  in  corporate  bonds. 
The  percentage  level  of  investment  in  corporate  bonds  vis-a-vis  cor- 
porate stock  take  on  nearly  equal  but  opposite  roles  in  the  public 
pension  system  versus  the  private  pension  system. 

As  shown  in  Table  F2,  cash  and  deposits  plus  federal  securities 
make  up  just  under  10  percent  of  the  total  investments  of  state  and 
local  pension  funds  for  fiscal  years  ending  in  1975-76  (an  identical 
percentage  of  private  pension  trust  funds  were  similarly  invested  in 
1975).  The  8.3  percent  of  total  state  and  local  pension  funds  invested 
in  federal  securities  in  1975  represents  a  dramatic  shift  in  investment 
policy  from  the  1961-62  period  when  over  26  percent  of  public  pension 
funds  were  invested  in  federal  securities. 

Investment  in  mortgages,  amounting  to  roughly  $8  billion  in  1975 
or  about  7.3  percent  of  the  total  assets  of  public  pension  funds,  plays 
a  minor  but  much  more  important  investment  role  among  public 
pension  funds  than  among  private  pension  trust  funds  which  had 
only  1.6  percent  of  their  assets  invested  in  mortgages  during  1975. 
The  category  shown  as  1 'other  securities"  in  Table  F2  consists  mostly 
of  foreign  bonds,  commercial  paper,  loans  to  members,  and  other 
direct  loans.  Direct  investment  in  real  estate  by  public  pension 
funds  is  relatively  unimportant  and  makes  up  but  a  small  part  of  the 
1.3  percent  of  total  public  pension  fund  assets  shown  in  Table  F2  as 
"all  other  investments". 
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TABLE  F2.— PERCENTAGE  OF  STATE  AND  LOCAL  RETIREMENT  SYSTEM  ASSETS  BY  INVESTMENT  CATEGORY 
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and 
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System  category  and  fiscal 
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6.0 
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1. 1 

5. 6 

.  5 

55.  9 

22.  2 
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5.2 

.8 

100 
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1. 1 

6.  5 

.  3 

55.  8 

22.  0 
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5.3 

.3 

100 

1975-76 

7 
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1. 4 

52.  5 

22. 1 

8. 4 
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1.1 

100 

II.  Locailv  administered: 

1961-62   

1.7 

25.3 

30.0 

36.4 

2.3 

2.1 

0) 
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100 
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2.1 
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8.4 
6.5 

9.9 
6.0 

47.4 
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25.1 

4.9 
4.3 
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8.0 
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100 
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3.6 
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51.4 

22.9 
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6.2 
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5.2 

7.1 

2.2 

51.0 

22.8 

3.5 

6.2 

1.8 

100 

1975-76  

2.7 

7.7 

7.5 

48.1 

21.9 

2.6 

7.5 

1.9 

100 

II.         Total  State  and  local: 
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1.2 

25.2 

17.4 

40.9 
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100 
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5.4 

3.5 

55.1 

18.3 
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0) 

6.2 

100 

1972-73  

1.4 

4.4 

1.9 

55.3 

21.7 

8.7 

0) 
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100 

1973-74...  

.  1.7 

6.0 

.9 

54.8 

22.3 

7.6 

5.4 

1.1 
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1974-75   

2.0 

6.7 

.7 

54.6 

22.2 

7.5 

5.5 

.7 
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1975-76.  

1.3 

8.3 

2.8 

51.5 

22.1 

7.1 

5.7 

1.3 
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!The  categories  "Other  securities"  and  "All  other  investments,"  were  combined  for  the  years  1961-62,  1971-72, 
and  1S72-73. 

Source:  U.S.  Bureau  of  the  Census. 

A  dramatic  shift  in  the  investment  policies  of  public  pension  funds 
took  place  over  the  20  year  period  ending  in  1974-75.  During  this 
period  public  pension  fund  investment  in  state  and  local  government 
securities  dropped  from  over  25  percent  to  less  than  1  percent  of  the 
total  invested  assets  of  such  funds. 

However,  the  decline  in  the  investment  of  state  and  local  govern- 
ment securities  ended  abruptly  in  1975-76  as  shown  in  Table  F2. 
Within  one  year  the  percentage  of  total  public  pension  funds  invested 
in  state  and  ]ocal  government  securities  jumped  from  2.2  percent  to 
7.5  percent  for  locally  administered  funds  and  from  .7  percent  to  1.4 
percent  for  state  administered  funds.  Further  investigation  revealed 
that  this  investment  policy  turnabout  is  being  carried  forward  into 
periods  subsequent  to  the  last  one  shown  in  Table  F2. 

While  the  percentage  of  total  public  pension  fund  assets  invested  in 
state  and  local  government  securities  remains  relatively  small,  it  can 
be  seen  (Table  F3)  that  such  investments  are  concentrated  in  the 
plans  of  a  few  states.  The  state-administered  plans  in  28  states  and  the 
locally-administered  plans  in  17  states  are  shown  as  having  no  state 
and  local  government  security  investments.  On  the  other  hand,  such 
investments  exceed  5  percent  of  total  assets  for  the  locally-adminis- 
tered plans  in  six  states  and  for  the  state-administered  plans  in  one 
state.  In  the  locally-administered  plans  of  three  of  these  states — 
Montana,  New  York,  and  New  Jersey — a  definite  break  with  past 
policy  (wherein  the  total  investment  in  state  and  local  government 
securities  diminished  as  in  the  other  states)  appears  to  have  taken  place. 
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Between  the  fiscal  years  1974-75  and  1975-76  the  percentage  of 
plan  assets  invested  in  state  and  local  government  securities  jumped 
from  0  percent  to  36  percent  for  the  Jersey  City,  New  Jersey  plan, 
from  4.6  percent  to  19.7  percent  for  six  New  York  City  plans,  from 
.7  percent  to  8.9  percent  for  two  New  York  State  plans,  and  from  9.1 
percent  to  12.2  percent  for  the  locally-administered  plans  in  Montana. 

Because  of  the  magnitude  of  the  New  York  plans  which  hold  over 
15  percent  of  the  assets  of  all  state-administered  plans  and  over  35 
percent  of  the  assets  of  all  locally-administered  plans,  any  major  shift 
in  the  investment  policy  of  such  plans  is  immediately  evident  in  the 
aggregate  statistics  of  the  PERS  as  shown  in  Table  F2. 

TABLE  F3.-  PERCENTAGE  OF  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEM  ASSETS  HELD  IN  STATE  AND  LOCAL 
GOVERNMENT  SECURITIES  (FISCAL  YEARS  ENDING  IN  1975-76) 


State-  Locally 
administered  administered 
State  plans  plans  Total 


Alabama   r.4  0 
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Arkansas  
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.8 
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6.1 
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  .1 
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  1.4 
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Source:  U.S.  Bureau  of  the  Census. 
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The  investment-policies  of  the  federal  government  pension  plans 
stand  in  marked  contrast  to  the  above  described  investment  policies 
of  state  and  local  government  pension  plans.  The  several  contributory 
plans  covering  federal  civilian  employees  generally  limit  investments 
to  interest-bearing  securities  of  the  United  States  or  to  other  obliga- 
tions guaranteed  as  to  both  principal  and  interest  by  the  United  States 
government.  On  the  other  hand,  the  following  federally-related  pension 
plans  generally  follow  investment  policies  and  practices  typical  of 
those  found  among  private  sector  pension  plans  which  in  several 
cases  includes  the  use  of  insurance  companies  as  the  medium  for 
pension  fund  investments — Farm  Credit  District  Ketirement  Plans; 
Federal  Reserve  Board/Bank  Employees  Retirement  Systems;  Federal 
Home  Loan  Bank  Retirement  Systems;  Federal  Home  Loan  Mortgage 
Corporation  Retirement  Plan;  Tennessee  Valley  Authority  Retire- 
ment System;  TIAA-CREF  plans  for  Faculty  of  the  Uniformed 
Services  University  of  the  Health  Sciences,  for  Private  Role  Employees 
of  the  Smithsonian  Institution,  and  for  the  Graduate  School  of  the 
U.S.  Department  of  Agriculture;  and  the  several  Nonappropriated 
Fund  Employees  Retirement  Plans.  (See  Table  VI  of  Appendix  IV 
for  a  listing  of  financial  and  other  statistics  for  the  68  federal  retire- 
ment systems). 

EMPLOYEE   AND   EMPLOYER   CONTRIBUTIONS   AND   BENEFIT  PAYMENTS 

Public  employees  and  employers  contributed  nearly  $15.5  billion 
to  state  and  local  retirement  systems  during  plan  fiscal  years  ending 
in  1975.  A  near  identical  amount,  $15.7  billion,  was  contributed  to  the 
68  federal  retirement  systems.  Employee  contributions  play  a  much 
more  important  revenue  role  in  the  public  employee  retirement  system 
than  in  the  private  pension  system.  Employee  contributions  make  up 
35  percent  of  the  contributions  to  state  and  local  pension  plans  and 
16  percent  of  the  federal  plan  contributions  in  contrast  to  the  employee 
contributions  to  private  plans,  which  total  less  than  8  percent. 

As  mentioned  in  Chapter  B,  there  appears  to  be  a  growing  trend  to 
eliminate  mandatory  employee  contribution  requirements  from  public 
pension  plans.  Contributions  for  at  least  some  employees  have  now 
been  eliminated  in  over  30  percent  of  all  public  pension  plans  so  that 
nearly  15  percent  of  all  state  and  local  government  employees  no 
longer  contribute  to  their  plans.  Members  of  the  federal  uniformed 
services  account  for  nearly  the  entire  57  percent  of  the  federal  workforce 
not  required  to  make  pension  contributions.  Thus,  100  percent  of  the 
contributions  to  the  above  plans  can  be  classified  as  "employer  con- 
tributions". In  contrast  only  1.2  percent  of  all  public  plans  covering 
fewer  than  1  percent  of  all  participants  (mainly  volunteer  firemen  and 
university  faculty)  derive  their  contribution  income  solely  from 
voluntary  employee  contributions. 

The  remaining  plans,  covering  85  percent  of  all  state  and  local 
government  employees,  derive  approximately  40  percent  of  their 
total  contribution  income  from  mandatory  employee  contributions. 
However  the  relative  importance  of  employer  contributions  to  total 
contribution  income  varies  greatly  from  plan  to  plan.  For  example, 
the  ratio  of  employee  to  employer  contributions  was  found  to  be 
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distributed  in  the  following  manner  for  the  large  defined  benefit  plans 
which  account  for  over  90  percent  of  the  assets,  revenues,  and  ex- 
penses of  all  state  and  local  plans.  In  about  13  percent  of  such  plans 
employee  contributions  as  a  percentage  of  employer  contributions 
were  found  to  be  less  than  25  percent;  the  percentage  was  between 
25  and  50  percent  in  21  percent  of  the  plans,  between  50  and  75  percent 
in  33  percent  of  the  plans,  and  between  75  and  100  percent  in  19  per- 
cent of  the  plans.  Employee  contributions  exceeded  employer  con- 
tributions in  13  percent  of  the  plans. 

As  shown  in  Table  Fl,  column  (8),  there  is  also  some  variation  in  the 
overall  ratio  of  employee  to  employer  contributions  with  regard  to  the 
different  categories  of  federal,  state,  and  local  pension  plans.  The  varia- 
tion between  the  larger  and  smaller  state  and  local  systems  derives 
partly  from  the  fact  that  employees  in  smaller  plans  have  lower  con- 
tribution rates  than  employees  in  the  larger  plans.  For  example,  em- 
ployees in  over  65  percent  of  the  smaller  plans  contribute  less  than  6 
percent  of  pay  while  the  employees  in  only  42  percent  of  the  larger  plans 
contribute  less  than  this  amount.  The  difference  in  the  ratio  of  em- 
ployee to  employer  contributions  between  state-administered  plans  (58 
percent)  and  locally-administered  plans  (41  percent)  is  largely  ex- 
plained by  the  much  smaller  ratio  for  the  New  York  City  plans  (17 
percent)  which  account  for  over  35  percent  of  the  total  finances  of 
locally-administered  plans.  When  the  effect  of  the  New  York  City 
plans  is  removed,  the  ratio  for  the  locally-administered  plans  is  56 
percent  or  more  nearly  equal  to  the  ratio  for  the  state-administered 
plans. 

Total  employee  and  employer  contributions  expressed  as  a  per- 
centage of  payroll  is  shown  in  Table  F4  to  vary  widely  from  plan  to 
plan.  For  the  larger  state  and  local  defined  benefit  pension  plans  the 
total  employer  and  employee  contributions  as  a  percentage  of  payroll 
averages  about  16  percent.  The  average  payroll  contribution  for 
smaller  defined  benefit  plans  is  somewhat  larger — 18  percent.  The 
average  payroll  contributions  to  defined  contribution  plans  is  2  percent 
to  5  percent  less  than  for  defined  benefit  plans  depending  on  which  plan 
size  category  is  compared. 

Total  contributions  as  a  percentage  of  payroll  for  state  and  local 
pension  plans  differ  sharply  from  the  payroll  contributions  for  both 
federal  plans  and  private  pension  plans.  While  the  contributions  for 
about  26  percent  of  the  large  state  and  local  plans  amount  to  10  per- 
cent of  payroll  or  less,  approximately  85  percent  of  all  large  corporate 
employers  make  pension  contributions  of  10  percent  or  less.1  The 
average  corporate  pension  contribution  of  slightly  over  6  percent  of 
payroll  is  less  than  40  percent  of  the  comparable  percentage  (16  per- 
cent) for  large  state  and  local  plans.  In  contrast  to  both  state  and  local 
as  well  as  private  pension  plans,  the  total  employee  and  employer  con- 
tributions to  the  Federal  Civil  Service  Retirement  System  and  to  the 
Military  Retirement  System  amount  to  nearly  26  percent  of  payroll 
and  40  percent  of  payroll,  respectively.  Currently  less  than  9  percent 
of  the  large  state  and  local  plans  have  contributions  equal  to  or  greater 
than  the  federal  contribution  levels. 


1  Chamber  of  Commerce  of  the  United  States  of  America  Employee  Benefits,  1975  (Washington,  D.C,. 
Chamber  of  Commerce  of  the  United  States  of  America:  1976). 
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The  differences  among  the  contribution  levels  of  federal,  state  and 
local,  and  private  pension  plans  are  closely  correlated  with  the  dif- 
ferences among  the  current  benefit  payment  levels  of  such  plans.  For 
the  large  state  and  local  pension  plans  shown  in  Table  F4,  the  average 
annual  benefit  payout  as  a  percentage  of  payroll  is  7.9  percent.  In 
contrast  the  average  payout  for  all  private  pension  plans  is  approxi- 
mately 3  percent,  or  somewhat  less  than  40  percent  of  the  state  and 
local  plan  payout  rate.  Just  as  with  the  contribution  levels,  the  bene- 
fit payout  levels  of  the  federal  pension  plans  greatly  exceed  those 
of  state  and  local  and  private  pension  plans.  The  total  annual  bene- 
fit payments  from  the  Civil  Service  Retirement  System  exceed  20  per- 
cent of  payroll  while  the  comparable  figure  for  the  Military  Retirement 
System  is  almost  40  percent.  Rates  of  benefit  payout  exceeding  the 
federal  plan  levels  occur  in  less  than  4  percent  of  the  large  state  and 
local  government  pension  plans  (although  annual  benefit  payments 
exceed  20  percent  of  payroll  in  over  20  percent  of  the  smaller  state  and 
local  pension  plans) . 

The  observed  variation  among  federal,  state  and  local,  and  private 
pension  plans  in  annual  benefit  payment  levels  expressed  as  a  percent- 
age of  payroll  is  accounted  for  by  the  differences  in  plan  benefit  struc- 
ture as  well  as  the  relative  "maturity"  of  the  systems  (benefit  structure 
was  discussed  in  Chapters  D  and  E) .  Using  the  Social  Security  system 
benefit  payout  level  (9.8  percent  of  taxable  payroll  in  1975)  as  a 
benchmark,  it  can  be  seen  from  Table  F4  that  the  benefit  payout  levels 
in  only  20  percent  of  the  large  state  and  local  plans  exceed  this  amount 
(probably  even  fewer  private  plans  exceed  the  9.8  percent  Social 
Security  benefit  payout  level).  This  relationship  should  be  considered 
in  light  of  the  more  advanced  development  of  the  Social  Security  sys- 
tem which  pays  benefits  to  40  persons  for  every  100  contributing  active 
participants  while  the  beneficiary  to  active  participant  ratio  for  the 
state  and  local  system  and  the  private  pension  system  is  19  percent  and 
23  percent,  respectively.  Both  major  federal  pension  plans,  the  Civil 
Service  Retirement  System  and  the  Military  Retirement  System,  pre- 
date Social  Security  and  presently  have  beneficiary  to  active  partici- 
pant ratios  exceeding  50  percent. 


TABLE  F4.— DISTRIBUTION  OF  RETIREMENT  SYSTEMS  BY  LEVEL  OF  CONTRIBUTIONS  AND  BENEFIT  PAYMENTS 
EXPRESSED  AS  A  PERCENTAGE  OF  PAYROLL 


Percent  of  large  State  and  local  definedjbenefit  retirement  systems 

None 
to  5 

6  to 
10 

11  to 
15 

16  to 
20 

21  to 

25 

26  to 
30 

31  to 
35 

Over 

35  Total 

Total  annual  employee  and  employer 
contributions  as  a  percentage  of 
payroll  

Total  annual  benefit  payments  as  a 
percentage  of  payroll  

4.2 

22.0 

33.1 

23.0 

9.1 

3.5 

3.1 

2.0  100 

49.0 

30.8 

10.8 

5.6 

1.4 

.3 

1.4 

.7  100 

The  various  financial  ratios  shown  in  Table  Fl — involving  benefits, 
contributions,  and  total  revenues — reveal  some  general  patterns 
about  public  pension  financing  which  are  taken  up  in  more  detail  in 
the  next  chapter  on  funding.  From  column  (9)  of  Table  Fl  it  can  be 
seen  that  federal  pension  plan  revenues  are  only  30  percent  greater 
than  the  current  annual  benefit  payments  from  such  plans,  whereas 
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state  arid  local  pension  plan  revenues  are  nearly  three  times  annual 
benefit  payments.  From  column  (7)  it  can  be  seen  that  for  all  federal 
plans  in  the  aggregate  the  employer  contributions  taken  alone  fall 
somewhat  short  of  being  sufficient  to  meet  current  benefit  payments. 
The  employer  contributions  for  state  and  local  plans  exceed  total 
benefit  payments  by  40  percent.  State-administered  plans  are  shown 
to  have  a  higher  revenue  to  benefit  payout  ratio,  3.2,  than  locally- 
administered  plans,  2.4,  and  thus  can  be  expected  to  be  more  ade- 
auately  financed  over  the  long  run.  Locally-administered  police  and 
fire  plans,  shown  as  having  a  revenue  to  benefit  ratio  of  2.0,  can  be 
expected  to  encounter  the  greatest  long-term  financing  problems 
among  all  categories  of  state  and  local  pension  plans. 

EMPLOYEE  CONTRIBUTION  RATES 

For  the  85  percent  of  the  state  and  local  government  employees  who 
are  required  to  make  pension  plan  contributions,  the  most  common 
contribution  formula  is  of  the  single  rate  type.  The  wide  variation  in 
the  required  rate  of  employee  contributions  is  shown  in  Table  F5. 

The  most  common  employee  contribution  rate  among  locally- 
administered  plans  is  5  percent  while  the  most  common  rate  among 
state-administered  plans  is  6  percent.  The  employees  in  nearly  one- 
third  of  the  plans  with  a  single  rate  contribute  less  than  5  percent  of 
pay  while  the  employees  in  nearly  40  percent  of  the  plans  contribute 
at  a  rate  of  6  percent  or  more. 

As  might  be  expected,  the  contribution  rates  for  employees  not 
covered  by  Social  Security  tend  to  be  larger  than  the  rates  for  those 
public  employees  who  are  also  covered  by  Social  Security.  However, 
when  the  1975  Social  Security  employee  contribution  rate  of  5.85 
percent  is  taken  into  account,  the  combined  Social  Security  and  PERS 
contribution  rates  exceed  10  percent  in  over  65  percent  of  the  plans 
where  employees  are  covered  by  Social  Security  while  the  PEES  con- 
tribution rates  exceed  10  percent  in  only  1  percent  of  the  plans  where 
employees  are  not  covered  by  Social  Security.  With  minor  exception 
most  federal  civilian  employees  contribute  7  percent  to  the  Civil  Serv- 
ice Retirement  System ;  this  same  rate  also  applies  in  nearly  one-fifth 
of  the  state  and  local  pension  plans  in  which  employees  are  not  covered 
by  Social  Security. 

TABLE  F5. — DISTRIBUTION  OF  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS  BY  THE  RATE  OF 
EMPLOYEE  CONTRIBUTIONS 


Percent  of  plans  (with  single  rate  only) 


Less 

3  to 

4  to 

5  to 

6  to 

7  to 

8  to 

9  to 

10  or 

System  category 

than  3 

3.9 

4.9 

5.9 

6.9 

7.9 

8.9 

9.9 

over 

Total 

Federal  Government  

33.3 

11.1 

11.1 

44.4  . 

100 

State  and  local  government: 

1.  By  level  of  administration: 

Slate  administration  

.6 

12.9 

4.7 

21.4 

42.7 

10.0 

3.9  . 

3.8 

100 

Local  administration. 

13.1 

10.8 

10.6 

28.8 

11.8 

15.5 

8.9 

"\y 

.1 

100 

II.  By  social  security  coverage: 

Covered  systems...  

..  18.4 

8.8 

8.1 

33.5 

15.1 

9.9 

5.9 

.3  . 

100 

Systems  not  covered  

..  5.5 

13.0 

11.5 

22.9 

15.5 

19.5 

10.7 

.3 

"  i.T 

100 

III.    State  and  local  total   11.7     11.0      9.9     28.0     15.2     14.9      8.4       .3       .6  100 


Note:  Data  relates  to  table  19  in  App.  I. 
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While  the  single  rate  type  is  the  most  common  employee  contribu- 
tion formula,  it  can  be  seen  from  Table  F6  that  over  one  fourth  of  the 
state  and  local  government  employees  contribute  on  another  basis. 
Nearly  14  percent  of  such  employees  contribute  at  a  lower  rate  on 
annual  pay  below  a  certain  dollar  breakpoint  and  at  a  higher  rate  of 
pay  above  the  breakpoint.  The  breakpoint  for  most  plans  is  under 
$10,000  and  is  related  to  prior  maximum  taxable  Social  Security  wage 
base  levels,  $4,800  being  the  most  common  breakpoint.  The  contribu- 
tion rate  which  applies  to  pay  below  the  breakpoint  is  usually  in  the 
2-3  percent  range  with  the  rate  above  the  breakpoint  several  per- 
centage points  higher,  usually  5  percent  or  6  percent.  There  is  a  wide 
variation  in  such  rates,  however,  similar  to  that  shown  in  Table  F5. 
In  only  1.2  percent  of  the  state  and  local  plans  are  contributions  based 
on  a  rate  applied  solely  to  the  excess  pay  above  the  breakpoint. 

For  about  11  percent  of  the  employees  in  contributory  plans  the 
contribution  rate  is  actuarially  determined,  or  otherwise  varies  by  age, 
sex,  or  length  of  service.  Generally  the  use  of  actuarially  determined 
employee  contribution  rates  had  its  origin  in  plans  in  which  employees 
were  expected  to  meet  50  percent  of  the  actuarial  cost  of  the  plan 
with  the  employer  meeting  the  other  50  percent  through  matching 
contributions.  Actuarially  determined  contribution  rates  are  still  of 
importance  in  public  pension  plans  and  continue  to  apply  to  over  35 
percent  of  the  employees  in  locally-administered  plans.  The  issue  of 
whether  actuarially  determined  rates  (especially  rates  which  vary  by 
sex)  are  legally  permissable  is  discussed  in  Part  II  of  this  report. 

Employee  contribution  rates  of  the  flat  or  fixed  dollar  type  are  of 
relative  unimportance  in  public  pension  plans,  except  that  nearly  all 
volunteer  firefighters  contribute  on  such  a  basis. 


TABLE  F6—  MANDATORY  EMPLOYEE  CONTRIBUTION  FORMULAS  UNDER  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS 


Percent  of  employees  under  plans  with  mandatory  contributions 

Single 

Step 

Actuarially 

Excess 

Flat 

System  category 

rate 

rate 

determined 

rate 

rate 

Total 

1.  Federal..  

97.4 

2.6 

100 

II.  State  and  local: 

A.  State  administration  

78.2 

14.0 

5.9 

1.4 

.5 

100 

B.  Local  administration  

51.1 

13.2 

35.4 

.2 

.1 

100 

C.  Total  

73.4 

13.8 

11.1 

1.2 

.5 

100 

SOURCE  OF  EMPLOYER  CONTRIBUTIONS 

The  sources  to  which  governments  turn  to  finance  public  pensions 
reveal  the  varied  and  unique  nature  of  the  public  employee  retire- 
ment system.  More  than  one-third,  but  less  than  a  majority,  of  all 
federal,  state,  and  local  pension  systems  are  financed  from  revenues 
raised  under  an  unrestricted  general  taxing  authority  (although  a 
practical  limit  of  taxation  obviously  exists  at  the  point  where  the 
citizens  are  no  longer  able  or  willing  to  pay).  For  the  remaining  plans, 
which  compose  a  majority  of  all  public  employee  retirement  systems, 
employer  contributions  are  derived  from  revenues  which  are  limited 
by  statute  or  in  some  other  way. 
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With  minor  exception,  the  revenue  sources  supporting  employer 
contributions  to  pension  plans  covering  state  employees  are  not 
subject  to  limitations  relating  to  tax  rates  or  tax  bases.  However,  in 
most  cases  the  contributions  to  such  plans  are  subject  to  the  appro- 
priation processes  within  the  states.  As  a  result,  state  employee 
pension  plans  usually  have  to  compete  with  other  state  programs  for 
their  funds.  In  some  states  (see  Appendix  V),  statutory  funding 
requirements  would  appear  to  give  state  pension  plans  a  priority 
claim  on  state  revenues.  However,  such  claims  may  have  less  sub- 
stance than  the  laws  seem  to  prescribe.  For  example,  the  Illinois 
Supreme  Court  recently  upheld  the  right  of  the  Governor  to  reduce 
state  pension  fund  appropriations  below  statutorily  mandated  levels.2 

As  discussed  in  the  next  chapter,  many  pension  plans  in  addition 
to  those  in  Illinois  have  recently  had  their  pension  contributions 
reduced  below  previous  levels.  Even  though  states  possess  broad 
powers  to  raise  revenues,  it  is  clear  that  as  pension  fund  needs  consume 
an  increasing  proportion  of  state  budgets,  practical  considerations  of 
an  economic  and  political  nature  have  led  to  reductions  in  pension 
financing.  In  fact,  some  states  may  have  the  legal  right  to  curtail 
pension  benefits  as  well  as  financing  levels  when  pension  costs  become 
too  burdensome  or  threaten  the  state's  fiscal  stability  (the  Tennessee 
Supreme  Court  recently  made  this  point).3  (See  also  Part  III  of  this 
report).  The  foregoing  suggests  that  even  at  the  state  level  pension 
plans  cannot  fully  depend  on  the  broad-based  taxing  powers  of  the 
state  to  supply  ever  increasing  or  unlimited  revenues  to  meet  pension 
costs. 

Generally,  the  sources  available  to  local  governments  for  pension 
financing  are  much  more  restricted  than  is  the  case  at  the  state  level. 
The  employer  contributions  to  less  than  one-half  of  the  pension  plans 
covering  local  government  employees  are  backed  by  a  "general  taxing 
authority  without  limitation"  (see  Table  48,  Appendix  I).  The  revenue 
sources  backing  the  majority  of  local  government  plans  are  therefore 
restricted  in  some  manner. 

The  employer  contributions  to  nearly  15  percent  of  the  pension 
plans  covering  local  government  employees  (principally  plans  covering 
policemen,  firefighters,  and  teachers)  are  derived  from  special  taxes 
levied  for  the  specific  purpose  of  financing  pensions.  In  addition,  5 
percent  of  the  police  and  fire  plans  administered  at  the  local  level  and 
13  percent  of  such  plans  administered  at  the  state  level  are  financed 
exclusively  from  revenues  from  state  premium  taxes  on  fire  and  cas- 
ualty insurance.  Nearly  50  percent  of  such  plans  are  financed  at  least 
in  part  by  state  insurance  premium  tax  revenues. 

Kestrictions  on  the  sources  of  financing  for  local  government  pension 
plans  have  caused  funding  problems  for  many  local  plans.  For  the 
most  part,  the  formulas  used  to  allocate  fire  and  casualty  insurance 
premium  taxes  to  police  and  fire  plans  do  not  relate  to  the  funding 
needs  of  the  plans,  thus  causing  some  plans  to  be  underfunded  at  the 
same  time  others  are  being  overfunded.4  Maximum  tax  rates  set  by 
state  law  have  prevented  some  local  plans  from  achieving  adequate 

1  U.S  Congress.  House  Committee  on  Education  and  Labor,  Subcommittee  on  Labor  Standards,  The 
PuUic  Employee  Retirement  Income  Security  Act  of  1976:  llearingt  on  II.R.  9165  and  II. R.  808  (Washington, 
D.C.:  U.S.  Government  Printing  Office,  l'J76),  p.  319. 

*  See  Article  by  Neal  R.  Peirce  in  the  Washington  Post,  August  27,  PJ77. 

*  See  footnote  2,  p.  71. 
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financing.5  For  example,  the  city  of  Englewood  recently  sued  the 
State  of  Colorado  charging  the  state  pension  financing  law  to  be 
"unsound".6 

Even  though  states  may  restrict  the  level  of  local  pension  plan 
financing,  the  states  may  be  under  no  legal  obligation  to  guarantee 
pension  programs  set  up  by  local  governments,  as  the  Attorney 
General  in  Michigan  recently  ruled.7  Nonetheless,  state  subsidies  now 
constitute  the  major  source  of  system  financing  for  over  7  percent  of 
the  total  plans  covering  police,  firefighters,  and  teachers.  In  an  addi- 
tional 25  percent  of  the  locally-administered  plans  and  nearly  40 
percent  of  the  state-administered  plans  covering  local  government 
employees,  state  subsidies  provide  a  substantial  supplemental  source 
of  system  financing. 

Local  governments  as  well  as  some  state  governments  look  increas- 
ingly to  federal  revenues  as  a  source  of  retirement  system  financing. 
For  example,  over  one-third  of  the  third  class  cities  in  Pennsylvania 
have  turned  to  federal  revenue  sharing  money  to  remedy  inadequate 
pension  financing.8  The  State  of  Delaware  currently  deposits  100  per- 
cent of  its  Federal  Revenue  Sharing  funds  into  its  State  Public 
Employees  Retirement  System.9  Federal  grant  program  funds  also 
represent  a  significant  and  growing  source  of  state  and  local 
government  pension  plan  contributions. 

In  general  the  employer  contributions  to  the  federal  retirement 
systems  covering  civilian  employees,  the  uniformed  services,  and  the 
judiciary  are  appropriated  from  general  revenues  of  the  U.S.  Govern- 
ment. However,  the  pension  contributions  of  some  federally-related 
agencies  and  instrumentalities  are  derived  from  the  operating  revenues 
of  such  entities.  Therefore,  agency  operating  revenues,  and  possibly 
not  the  full  faith  and  credit  of  the  U.S.  Government,  serve  to  guar- 
antee adequate  financing  for  the  pension  plans  covering  Federal 
Reserve  Board/Bank  employees,  Federal  Home  Loan  Bank  employees, 
Farm  Credit  District  employees,  Federal  Home  Loan  Bank  em- 
ployees, Nonappropriated  Fund  (service  exchange)  employees,  and 
persons  entitled  to  benefits  under  the  Panama  Canal  Zone  Relief 
Program. 

Similar  to  the  above  federal-related  plans,  about  2  percent  of  the 
plans  covering  4.3  percent  of  all  public  employees  at  the  state  and 
local  government  level  are  "quasi-governmental"  in  nature.  The 
employer  contributions  to  such  plans  are  usually  derived  solely  from 
the  operating  revenues  of  the  employer  entities — for  example  transit 
fares,  bridge  and  tunnel  tolls,  pari-mutuel  proceeds,  hospital  charges, 
water,  sewage,  and  electricity  charges,  etc.  In  many  cases  the  issue 
has  not  been  resolved  regarding  whether  the  pension  plans  of  these 
quasi-governmental  entities  meet  the  definition  of  "governmental 
plan"  under  ERISA  which  would  exempt  them  from  the  Act.  An 
important  determinant  of  the  financial  strength  of  these  quasi- 
governmental  pension  plans  is  whether  the  state  or  local  governments 
creating  or  chartering  such  organizations  have  a  legal  obligation  to 


4  See  footnote  2,  p.  64. 

•  "Englewood  Sues  State  Over  'Unsound'  Pension  Law",  Denver  Post,  December  8,  1976. 

7  See  "The  Public  Pension  Morass",  speech  of  Representative  Dan  Angel  of  Michigan,  delivered  before 
the  National  Seminar  on  Public  Pension  Issues,  Washington,  D.C.,  September  15, 1977. 

8  See  footnote  3.  p.  42. 

5  Letter  to  Pension  Task  Force  dated  December  7,  1977  from  Mr.  Ronald  F.  Mosher,  Delaware  State 
Budget  Director. 
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guarantee  the  financing  for  such  plans  in  the  event  operating  revenues 
are  inadequate. 

In  summary,  the  financing  of  federal,  state,  and  local  pension  plans 
is  related  more  to  the  overall  financial  structure  of  the  various  govern- 
mental units  (and  the  ability  and  willingness  of  the  citizens  to  pay 
taxes  to  such  units)  than  to  the  mere  constitutional  or  statutory 
provisions  authorizing  unlimited  powers  of  taxation.  The  financing  of 
many  pension  plans  covering  local  government  employees  lacks 
stability  and  predictability  due  to  state  imposed  taxing  restrictions  as 
well  as  to  the  indeterminate  amount  of  funds  available  from  federal 
revenue  sharing,  state  insurance  premium  taxes,  etc. 


Chapter  G — PEES  Funding 


The  alarm  has  been  sounded  on  many  occasions  as  to  the  inadequate 
funding  of  some  public  employee  retirement  systems.  The  concerns 
expressed  twenty  years  ago  as  to  the  "considerable  degree  of  ...  . 
cost  blindness  existing  in  many  pension  plans  for  government  em- 
ployees" have  been  repeated  with  a  greater  sense  of  urgency  in  the 
1970's.1  A  1973  report  by  the  Advisory  Commission  on  Intergovern- 
mental Relations  concludes  that  "underfunded,  locally  administered 
retirement  systems  pose  an  emerging  threat  to  the  financial  health  of 
local  governments."  2 

The  results  of  the  Pension  Task  Force  survey  show  the  accumulated 
effects  of  the  broad  range  of  practices  that  characterize  federal,  state, 
and  local  government  pension  funding.  While  many  plans  are  presently 
experiencing  or  will  soon  experience  funding  problems  in  the  form  of 
high  and  continually  escalating  pension  costs,  at  the  other  end  of  the 
spectrum  some  pension  plans  have  accumulated  substantial  reserves 
which  will  better  enable  these  plans  to  keep  future  contributions  from 
increasing  to  more  burdensome  levels. 

Several  different  techniques  have  been  employed  in  this  study  in  an 
effort  to  deal  with  the  confusion  in  which  most  discussions  of  public 
pension  plan  funding  are  enshrouded.  The  lack  of  any  uniformity  of 
terms,  measures,  or  standards  relating  to  public  pension  funding  has 
heretofore  presented  a  major  obstacle  to  a  meaningful  analysis  or 
comparison  of  the  funding  status  of  these  plans.  For  example,  there 
are  no  singular  definitions  for  such  widely  used  terms  and  concepts 
as  actuarial  funding,  unfunded  liability,  actuarial  soundness,  or 
adequate  funding. 

However  obscure  such  actuarial  terms  and  funding  concepts  have 
proved  to  be  in  the  past,  they  cannot  serve  to  mask  the  ultimate 
effects  of  public  pension  plan  underfunding  (on  whatever  basis  such 
term  may  be  defined) .  The  effects  of  public  pension  plan  underfunding 
are  clearly  illustrated  by — 

(1)  the  relatively  high  and  continually  increasing  contribu- 
tions experienced  by  some  plans — e.g.  annual  benefit  payments 
equaling  the  employer  contributions  for  the  federal  Military 
Retirement  System  have  reached  40  percent  and  now  approach 
50  percent  of  the  system's  covered  payroll  for  active  members,  and 
the  pension  payroll  costs  of  the  poorly  funded  plans  in  a  half- 
dozen  large  cities  and  many  smaller  ones  approach  or  exceed  the 
experience  of  the  unfunded  federal  plan; 


1  Dorrance  C.  Bronson,  Concepts  of  Actuarial  Soundness  in  Pension  Plans  (Home  wood,  Illinois:  Richard 
D.  Irwin,  Inc.,  for  the  Pension  Research  Council,  1957). 

2  U.S.,  Government,  Advisory  Commission  on  Intergovernmental  Relations,  City  Financial  Emergencies: 
The  Intergovernmental  Dimension  (Washington,  D.C.:  U.S.  Government  Printing  Office,  1973),  p.  6. 
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(2)  the  required  doubling  of  employer  contribution  levels  for 
some  plans  seeking  to  make  amends  for  past  underfunding  3 — 
if  an  increasing  number  of  plans  take  such,  corrective  steps  in  the 
near  term  it  will  undoubtedly  lead  to  an  acceleration  of  the  in- 
crease in  the  average  rate  of  employer  and  employee  contributions 
which  presently  stands  at  about  18  percent  of  covered  payroll  for 
all  public  pension  plans; 

(3)  the  temporary  pension  plan  insolvencies  and  pensionless 
apa3r-days"  experienced  by  several  local  plans.4 

In  many  instances  state  and  local  authorities  may  be  unaware  of 
existing  or  developing  funding  problems.  About  24  percent  of  all  plans 
have  either  never  had  an  actuarial  valuation  or  last  did  so  more  than 
ten  years  ago.  The  financial  emergencies  and  budgeting  problems  of 
some  state  and  local  governments  have  begun  to  affect  even  those 
plans  which  in  the  past  have  paid  close  attention  to  pension  costs  and 
have  accumulated  pension  reserves  on  a  methodical  basis.  To  achieve 
balanced  budgets  some  governments  have  reduced  pension  contri- 
butions, in  some  cases  below  statutorily  mandated  levels,  while  others 
have  resorted  to  benefit  curtailments  in  various  forms. 

Because  most  pension  funding  problems  develop  gradually,  there 
has  been  a  tendency  for  past  generations  to  shift  the  burden  of  solving 
these  problems  to  future  decisionmakers.  Because  of  the  long-term 
nature  of  pension  plans,  such  funding  problems  can  usually  be  solved 
on  a  gradual  basis  over  a  period  of  time.  There  is  evidence  that  some 
plans  have  recognized  these  facts  and  because  of  their  growing  prob- 
lems have  begun  to  take  the  steps  necessary  to  provide  for  future 
funding  on  an  actuarial  reserve  basis.5 

The  next  section  covers  the  growing  consensus  on  the  need  for 
reserve  funding  and  the  wide  range  of  opinion  as  to  the  criteria  which 
should  be  used  to  define  the  minimum  level  of  reserve  funding  for 
public  pension  plans. 

NEED  FOR  RESERVE  FUNDING 

Because  of  the  lack  of  a  uniform  pension  terminology,  any  discussion 
of  pension  funding  must  necessarily  be  preceded  by  a  definition  of 
terms.6  In  the  pension  plan  context  the  term  "funding"  suggests  an 
associated  accumulation  of  a  fund  of  assets.  However,  some  authorities 
define  "pension  funding"  in  more  general  terms  to  mean  any  financial 
arrangement  providing  for  the  timely  payment  of  pension  benefits. 


3  For  example,  recommendations  to  double  contributions  were  recently  made  for  the  plans  in  two  states; 
see  Massachusetts,  Government,  Report  of  the  Funding  Advisory  Committee  and  the  Retirement  Law  Com- 
mission to  the  Governor  and  General  Court  of  Massachusetts  (Boston,  1976),  and  James  C.  Hyatt,  "Day  of 
Reckoning:  States  Struggle  as  Past  Problems  Spur  Spurt  in  Pension  Costs,"  in  the  Wall  Street  Journal, 
June  25,  1973. 

4  For  example  see  the  experience  of  Hamtramck,  Michigan  in  footnote  2  above,  pp.  36-10;  problems  of 
Toledo,  Ohio  and  Lakewood,  Ohio  are  mentioned  in  Labor  Management  Relations  Service,  National 
League  of  Cities,  National  Association  of  Counties,  and  United  States  Conference  of  Governors,  Philip  M. 
Dearborn,  Jr.,  "Pensions  for  Policemen  and  Firemen  Special  Report,"  (Washington,  D.C,  1975). 

4  For  example,  see  the  report  of  the  Massachusetts  Retirement  Law  Commission  in  footnote  3,  and  th« 
Report  by  the  House  Committee  on  the  District  of  Columbia  on  the  District  of  Columbia  Retirement 
Reform  Act,  Report  No.  95-335,  95th  Congress,  1st  Session,  which  provides  for  federal  financing  and  actu- 
arial funding  of  three  District  of  Columbia  plans  which  are  currently  maintained  on  a  pay-as-you-go  basis. 

4  The  reader  is  referred  to  the  Interprofessional  Pension  Actuarial  Advisory  Group  Pension  Terminology 
Report  of  October  1,  1977,  which  was  published  in  the  P>NA  Pension  Reporter  on  October  3,  1977.  This 
report  cross-references  most  of  the  actuarial  terms  in  common  usage.  Other  basic  references  on  pension 
terminology  include  Charles  L.  Trowbridge,  Fundamentals  of  Pension  Funding,  Transactions  of  the 
Society  of  Actuaries,  Volume  IV,  No.  19,  and  Dan  M.  McGill,  Fundamentals  of  Private  Pensions,  Third 
Edition,  (Homewood  Illinois:  Richard  D.  Irwin,  Inc.,  for  the  Pension  Research  Council,  1975). 
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For  purposes  of  this  report  1  'pay-as-you-go  funding"  (sometimes 
called  the  current  disbursement  approach)  means  the  financing  ap- 
proach whereby  the  employer  contributes  only  that  amount  necessary 
to  meet  the  employer's  share  of  current  benefit  payments.  For  con- 
tributory public  pension  plans  this  approach  may  be  accompanied 
by  the  accumulation  of  employee  contributions  in  a  fund. 

On  the  other  hand,  ' 'reserve  funding"  (or  advance  funding)  will 
mean  a  financing  arrangement  whereby  the  employer  contributes  an 
amount  in  excess  of  the  employer's  share  of  current  benefit  payments. 
Under  such  an  approach  the  excess  contributions  accumulate  in  a  fund 
along  with  employee  contributions,  if  any.  Reserve  funding  may  be  on 
an  actuarial  or  non-actuarial  basis.  " Actuarial  funding"  means  the 
special  case  of  reserve  funding  whereby  an  "actuarial  valuation 
method"  is  utilized  as  the  basis  for  determining  the  amount  of  the 
employer's  contribution. 

An  "actuarial  valuation  (or  cost)  method"  is  a  procedure,  using 
actuarial  assumptions,  for  measuring  the  expected  value  of  a  plan's 
future  benefit  payments  and  assigning  such  value  to  particular  time 
periods  (e.g.  past  years,  the  current  year,  and  future  years).  That  part 
of  the  expected  value  assigned  to  the  current  year  is  commony  referred 
to  as  the  "normal  cost"  (other  terms  in  use  are  current  service  cost, 
future  service  cost,  and  annual  actuarial  value).  That  part  of  the  total 
expected  value  of  future  benefit  payments  reduced  by  the  value  of 
future  normal  costs  (and  future  employee  contributions,  if  any)  is 
commonly  referred  to  as  the  plan's  "accrued  liability"  (other  terms  in 
use  are  past  service  cost  or  liability,  actuarial  liability,  supplemental 
present  value,  and  supplemental  actuarial  value).  The  accrued  liability 
reduced  by  the  actuarial  value  of  plan  assets  is  referred  to  as  the  "un- 
funded accrued  liability"  (or  unfunded  past  service  liability,  etc.). 

A  pension  plan  which  adopts  actuarial  funding  will  usually  provide 
for  annual  contributions  in  an  amount  equal  to  the  normal  cost  and  a 
portion  of  the  unfunded  accrued  liability.  The  latter  portion  may  be 
an  amount  calculated  so  as  to  provide  for  the  complete  amortization  of 
the  unfunded  accrued  liability  over  a  specified  period,  such  as  30  or  40 
years.  The  amount  may  be  level  in  dollar  terms  (as  required  under 
ERISA),  or  it  may  be  calculated  as  a  level  percentage  of  payroll  which 
generally  results  in  increasing  dollar  amounts  over  time.  Other 
amounts  may  also  be  contributed  such  as  an  amount  equal  to  interest 
on  the  unfunded  accrued  liability. 

Under  some  actuarial  cost  methods,  a  pension  plan  may  be  said 
to  be  "fully  funded"  when  the  unfunded  accrued  liability  has  been 
fully  amortized.  Under  other  actuarial  valuation  methods  the  un- 
funded accrued  liability  may  be  "frozen"  at  an  arbitrary  level  or 
may  be  equal  to  "0"  at  all  times  by  definition.  This  fact  as  well  as 
others  relating  to  present  actuarial  practices  (which  are  discussed 
later)  has  heretofore  prevented  any  study  from  utilizing  "unfunded 
accrued  liability"  as  a  comparative  tool  or  meaningful  measure  of 
the  funding  status  of  the  public  emplo}^ee  retirement  sj^stem  as  a 
whole. 

As  shown  in  detail  in  the  next  section  a  near  majority  of  all  public 
pension  plans  have  opted  for  some  form  of  actuarial  funding.  The 
arguments  in  support  of  reserve  funding  are  compelling  and  have 
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been  recognized  by  every  state  and  the  federal  government  for  some 
of  the  plans  in  each  jurisdiction.  Many  authorities  offer  discussions 
of  the  following  advantages  of  reserve  funding  for  public  pension 
plans.7 

1 .  A  primary  purpose  of  reserve  funding  is  to  give  formal  recognition 
to  ultimate  pension  costs  b}r  allocating  a  portion  of  such  costs  on  a 
current  basis.  In  other  words,  the  cost  of  an  employee's  pension  should 
be  allocated  to  each  year  of  active  employment  and  not  deferred 
beyond  retirement.  The  United  States  General  Accounting  Office 
has  observed  that  this  promotes  sound  fiscal  and  legislative  responsi- 
bility and  enhances  budgetary  discipline.8  Another  authority  explains 
this  principle  in  the  following  way,  "Real  discipline  for  public  policy 
is  exacted  only  by  the  need  to  pay  now  for  benefits  enacted  now."  9 

2.  A  corollary  to  the  first  advantage  given  for  reserve  funding  is 
that  the  cost  of  benefits  related  to  the  service  of  present  active  members 
should  be  borne  by  present  taxpayers  and  should  not  become  a  lia- 
bility to  future  taxpayer  generations.10 

3.  Another  strong  argument  favoring  reserve  funding  is  that  a 
funded  system  secures  the  pension  rights  of  members  by  insuring 
that  the  necessary  money  will  be  available  to  meet  pension  claims 
as  they  become  due.  The  importance  of  an  accumulation  of  funds 
is  underscored  by  several  recent  plan  insolvencies  placing  benefits 
in  jeopardy  (cited  earlier)  as  well  as  by  the  steps  taken  in  some  plans 
to  curtail  pension  benefits  (see  Chapter  D).  Reserve  funding  lowers 
the  ultimate  contribution  level  needed  to  finance  a  pension  system 
thereby  lessening  the  chance  that  a  governmental  unit  will  ever  be 
faced  with  a  legal  test  as  to  its  commitment  to  honor  present  or 
future  employee  pensions. 

4.  Building  on  this  last  point,  it  is  argued  that  the  investment 
income  earned  on  the  assets  of  a  reserve  funded  system  reduces  the 
ultimate  level  and  aggregate  amount  of  contributions  needed  to 
finance  the  system,  thereby  reducing  the  burden  of  the  taxpayers  or 
employees  who  ultimately  pay  the  costs.  The  percentage  of  benefit 
costs  met  by  investment  earnings  is  dependent  on  the  level  of  reserves 
maintained  by  a  pension  system  over  time.  The  larger  the  reserve  and 
the  earlier  it  is  built  up,  the  larger  will  be  the  ultimate  contribution 
savings.  Typically  for  actuarially  funded  plans  the  investment 
earnings  will  meet  25  to  50  percent  of  total  pension  costs.11  For  one 
previously  unfunded  system  it  was  determined  that  a  continuation 
of  the  pay-as-you-go  approach  would  result  in  ultimate  contribution 
levels  about  89  percent  above  those  required  if  ERISA  funding 
standards  were  followed.12 

As  applied  to  ongoing  public  pension  plans,  the  arguments  made  in 
the  past  in  support  of  pay-as-you-go  financing  are  now  fading  and 
seem  pale  in  comparison  to  the  arguments  presented  above  in  support 


7  See  references  given  in  footnotes  5,  8-10,  and  Illinois,  Government,  Report  of  the  Illinois  Public  Employees 
Pension  Taiws  Commission  (Springfield.  Illinois,  1973). 

'  U.S.  General  Accounting  Office.  Report  to  the  Congress  by  the  Comptroller  General  of  the  United  States: 
Federal  Retirement  Systems:  Unrecoqnized  Costs,  Inadequate  Funding,  Inconsistent  Benefits  (Washington, 
D.C.:  U.S.  Government  Printing  Office,  1077),  p.  5. 

■  Robert  Tilove,  Public  Employee  Pension  Funds  (New  York,  New  York:  Columbia  University  Press, 
1976).  p.  134. 

"•Thomas  P.  Bleakney,  Retirement  Systems  for  Public  Employees  (Homewood,  Illinois:  Richard  D. 
Irwin,  Inc.,  1972),  p.  113. 

"  For  example,  see  William  F.  Marples,  Actuarial  Aspects  of  Pension  Security  (Homewood,  Illinois: 
Richard  D.  Irwin,  Inc.,  1965). 
11  See  page  38,  U.S.  House  of  Representatives  Report  No.  95-335,  as  given  in  footnote  5. 
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of  reserve  funding.  Some  have  observed  that  the  pay-as-you-go 
approach  embodies  administrative  simplicity  and  obviates  the  need 
for  a  periodic  actuarial  valuation  or  analysis.  While  a  significant 
number  of  pay-as-you-go  plans  have  had  recent  actuarial  valuations, 
nearly  one-fourth  of  all  public  plans  have  avoided  having  an  actuarial 
anal}rsis  of  emerging  pension  costs.  Such  practices  should  be  branded 
for  what  they  are — neglectful  and  unsound. 

Such  inattention  to  pension  finances  will  undoubtedly  catch  some 
plan  officials  unaware  of  sharp  pension  cost  increases  and  fluctuations 
which  could  precipitate  future  financial  emergencies.  It  is  argued, 
correctly,  that  reserve  funding  offers  substantial  protection  to  govern- 
mental units  from  the  results  of  adverse  financial  experience.13 

Yet  today  17  percent  of  all  public  pension  plans  are  still  found  to 
be  operated  on  a  pay-as-you-go  basis.  A  large  part  of  the  historical 
resistance  to  reserve  funding  probably  relates  to  the  argument  that 
to  do  otherwise  " would  cost  too  much."  Undoubtedly,  for  some  of 
these  plans  the  current  benefit  costs  as  a  percentage  of  active  member 
payroll  already  exceed  the  contribution  levels  that  would  have  been 
required  had  such  plans  been  initially  funded  on  an  actuarial  basis. 
Of  course  any  continued  delay  on  the  part  of  such  plans  to  change 
from  a  pay-as-you-go  to  an  actuarial  funding  basis  will  continue  to 
push  the  required  actuarial  contribution  levels  higher  and  higher. 
The  situation  can  be  illustrated  as  follows. 

For  example,  if  an  employer  is  presently  contributing  12  percent  of 
payroll  to  meet  benefit  payments  on  a  pay-as-you-go  basis,  a  change 
to  actuarial  funding  may  require  contributions  to  be  increased  to  a 
level  of,  say,  25  percent  of  payroll  (up  from  the  15  percent  that  would 
have  been  required  initially).  If  the  actuarial  approach  is  rejected  as 
"too  costly",  the  contributions  required  under  the  pay-as-you-go 
approach  may,  in  a  span  of  15  years  or  so,  reach  the  25  percent  level 
anyway.  Without  the  benefit  of  actuarial  funding  such  contributions 
could  continue  to  climb,  ultimately  leveling  off  at  50  percent  or 
even  75  percent  of  payroll. 

Given  the  above  circumstances  where  pension  contributions  of 
25  percent  of  payroll  are  "too  costly"  today,  serious  consideration 
must  be  given  to  the  questions  why  payment  levels  of  25  percent  will 
not  be  too  costly  15  years  hence  and  why  payment  levels  of  50  percent 
will  not  be  too  costly,  and  perhaps  cut  back,  30  years  hence.  Ulti- 
mately, the  advocates  of  pay-as-you-go  financing  resort  to  the  argu- 
ment that  regardless  of  how  high  pension  contributions  may  rise,  the 
unlimited  power  of  government  to  tax  serves  as  an  adequate  guarantee 
of  such  payments. 

The  findings  of  the  Pension  Task  Force  prove  the  universal  appli- 
cation of  this  assumption  to  be  a  fallacy.  Some  jurisdictions  have 
already  had  to  face  the  hard  truth  that  permanency  does  not,  in  and 
of  itself,  guarantee  solvency  and  that  the  ability  to  tax  is  in  fact 
limited  by  the  ability  and  willingness  of  the  citizens  to  pay.  This  is 
particularly  evident  at  the  state  and  local  level  of  government  where 


13  Some  pertinent  questions  for  study  that  might  be  asked  here  are  (1)  what  additional  financial  strains 
would  have  been  placed  on  New  York  City  during  its  recent  fiscal  crisis  if  the  City's  pension  plans  had 
always  been  financed  on  a  pay-as-you-go  basis  rather  than  on  the  statutorily  mandated  reserve  basis?  and 
(2)  to  what  extent  did  the  fact  that  New  York  City  had  accumulated  substantial  pension  reserves  serve  as 
a  margin  of  safety  thus  aiding  the  city  in  paying  pens'ions  on  a  timely  basis  as  well  as  in  avoiding  bankruptcy? 
More  than  likely  the  results  of  such  a  study  would  demonstrate  the  merits  of  reserve  funding  for  public  em- 
ployee retirement  systems  (see  footnote  14). 
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in  some  cases  acute  as  well  as  chronic  financial  difficulties  have  led  to 
reductions  in  employee  benefits,  employer  contributions,  and  employee 
benefit  security.  Financial  problems  leading  to  the  erosion  of  employer 
contributions  and  employee  benefit  security  is  poignantly  illustrated 
in  one  case  where  the  ratio  of  plan  assets  to  active  member  benefit 
liabilities  decreased  from  51  percent  to  12  percent  over  a  12  year 
period.14 

In  numerous  instances  local  governments  cannot  rely  on  increased 
tax  revenues  to  meet  rising  pension  costs  because  of  statutory  restric- 
tions on  local  tax  rates.15  As  a  practical  matter  it  is  clear  that  even 
state  governments  can  and  will  renege  on  present  or  future  pension 
commitments  when  pension  costs  become  too  burdensome  or  threaten 
the  governmental  unit's  fiscal  stability.16  The  presence  in  some  states 
of  contractual  and  constitutional  provisions  prohibiting  the  '  'impair- 
ment or  diminishment  of  accrued  pension  rights"  may  also  be  in- 
effective in  forcing  governments  to  raise  revenues  to  pay  benefits 
(see  Part  III  of  this  Report  for  an  expanded  discussion  of  the  legal 
aspects  of  such  provisions).  Buttressing  this  last  point  is  the  fact  that 
state  statutes  requiring  plans  to  fund  at  prescribed  levels  have  in 
some  cases  proved  ineffectual  in  causing  state  and  local  governments 
to  appropriate  the  required  contributions.17 

The  many  factors-legal,  economic,  political,  etc. — which  serve  to 
limit  a  government's  ability  to  raise  revenue  for  pension  or  other 
purposes  differ  in  form  and  scope  at  the  different  levels  of  government. 
Municipal  governments  are  less  able  to  offer  complete  pension  security 
to  employees  in  unfunded  and  underfunded  plans  than  are  state 
governments.  The  federal  government  is  in  the  enviable  position  of 
providing  its  employees  with  the  largest  measure  of  pension  security 
because  of  its  broader  tax  base  and  greater  borrowing  ability.  For 
these  reasons  the  argument  that  the  pay-as-you-go  or  other  minimal 


14  See  the  following  table: 

NEW  YORK  CITY  RETIREMENT  SYSTEMS— SELECTED  DATA,  1962  AND  1974 
[Dollar  amounts  in  millions] 


Reserve  for  Percent  of 

employee  Reserve  for  Reserve  for  Liability  active 

Total      contribu-  retired  active  for  active  liability  Total 

System                assets          tions  members  members  members  funded  liabilities 


Employees: 

1962  

$1,646 

1974  

3,  572 

Teachers: 

1962  

1,209 

1974  

2,  386 

Board  of  education: 

1962.  

59 

1974  

130 

Police: 

1962....  

277 

1974  

1,154 

Fire: 

1962  

108 

1974.  

476 

$600 

$341 

$705 

743 

2,215 

614 

398 

544 

267 

394 

1,632 

360 

24 

18 

17 

32 

71 

27 

100 

30 

147 

147 

770 

237 

21 

27 

60 

37 

280 

159 

$1,376 

51.2 

$2,317 

5, 183 

11.8 

8, 141 

1, 179 

22.6 

2,121 

4,618 

7.8 

6,  644 

56 

30.4 

98 

183 

14.8 

286 

675 

21.8 

805 

2,227 

10.6 

3,  144 

403 

14.9 

451 

1,  134 

14.0 

1,451 

Source:  New  York  State  Insurance  Department. 

15  For  example,  see  U.S.  Congress,  House,  Committee  on  Education  and  Labor,  Subcommittee  on  Labor 
Standards,  The  Public  Employee  Rdirement  Income  Security  Act  of  1975:  Hearings  on  H.R.  9155  and  H.R.  808 
(Washington,  D.C.:  U.S.  Government  Printing  Office,  1976),  p.  64. 

18  For  example,  the  Tennesseo  Supreme  Court  recently  made  this  point;  see  article  by  Neal  R.  Peirce  in 

the  Washington  Post,  August  27,  1977. 
O  For  example,  see  footnote  15,  p.  319. 


funding  practices  found  at  a  given  level  of  government  are  therefore 
appropriate  for  use  by  all  lesser  governmental  units  must  be  rejected 
as  a  fallacy.  Also,  it  cannot  be  assumed  that  pension  payments  that 
become  unaffordable  will  be  financed  by  higher  levels  of  government, 
because  even  at  the  state  level  there  may  be  no  legal  obligation  to  do 
so.18 

Additional  arguments  have  been  made  in  the  past  to  justify  the 
pay-as-you-go  funding  of  the  plans  covering  the  federal  judiciary  and 
uniformed  services.19  Because  employees  do  not  contribute  under 
these  programs,  it  has  been  said  that  the  federal  government  has  no 
"quid  pro  quo"  obligation  to  make  employer  contributions.  Secondly, 
it  is  argued  that  payments  under  these  programs  have  the  special 
nature  of  "retired  pay"  in  that  recipients  may  continue  to  perform 
intermittent  duties  or  may  be  subject  to  recall.  Also,  it  is  argued  that 
the  military  and  judicial  retirement  payments  may  be  deemed  to  have 
a  priority  position  on  federal  tax  receipts  over  the  retirement  pay- 
ments to  less  glamorously  placed  federal  employees. 

The  above  case  made  in  support  of  pay-as-you-go  financing  may 
be  found,  even  for  federal  plans,  to  be  less  persuasive  than  the  four 
arguments  in  support  of  reserve  funding  presented  earlier.  After 
studying  these  various  concerns,  the  General  Accounting  Office  made 
the  following  recommendation  in  August,  1977: 

The  Congress  should  enact  legislation  requiring  that  the  full  cost  of  federal 
retirement  systems  be  recognized  and  funded  and  that  the  difference  between 
currently  accruing  cost  and  employee  contributions  be  charged  to  agency 
operations.20 

Others  studying  the  federal  situation  have  also  recommended  that 
budgeting  based  only  on  the  current  retirement  "pay  out"  be  pro- 
hibited.21 

The  arguments  in  favor  of  reserve  funding  have  also  proved  per- 
suasive to  the  retirement  commission  members  of  the  last  state  to 
formally  defend  pay-as-you-go  financing.22  If  adopted,  the  recom- 
mendations made  by  the  Massachusetts  Retirement  Commission  in 
October  1976  to  fund  all  of  the  state's  pension  plans  on  an  actuarial 
basis  would  reverse  the  policy  set  by  a  special  commission  in  1945  to 
place  "all  contributory  retirement  systems  ...  on  a  non-reserve  basis 
insofar  as  public  funds  are  involved."  23  It  remains  to  be  seen  whether 
the  growing  consensus  on  the  need  for  public  pension  plan  reserve 
funding  will  alter  the  pay-as-you-go  financing  practices  found  in  17 
percent  of  all  federal,  state,  and  local  plans. 

While  there  appears  to  be  a  consensus  developing  on  the  need  for 
reserve  funding  for  public  pension  plans,  there  is  no  accompanying 
agreement  as  to  what  the  minimum  reserve  funding  basis  should  be. 
Some  advocate  the  use  of  various  actuarial  valuation  (cost)  methods 
to  determine  contribution  levels  while  others  are  less  insistent  on  the 


18  For  example,  in  Michigan  the  Attorney  General  has  ruled  that  the  state  "is  under  no  legal  obligation  to 
guarantee  pension  programs  set  up  and  operated  by  local  governments."  See  "The  Public  Pension  Morass," 
speech  of  Representative  Dan  Angel  of  Michigan,  delivered  before  the  National  Seminar  on  Public  Pension 
Issues,  Washington,  D.C.,  September  15,  1977. 

19  See  footnote  1,  p.  150. 
30  See  footnote  8,  p.  1. 

21  Statement  of  Admiral  Hyman  G.  Rickover,  U.S.  Navy,  to  the  Committee  on  Post  Office  and  Civil 
Service,  U.S.  House  of  Representatives,  July  26,  1977. 
23  See  Massachusetts  Report  in  footnote  3,  p.  1. 

33  Massachusetts,  Government,  Report  of  the  Special  Commission  Established  for  the  Purpose  of  Making  a 
Further  Investigation  of  the  Retirement  Systems  of  the  Commonwealth  and  of  the  Political  Subdivisions  Thereof, 
House  Report  No.  1950,  (Boston,  1945). 
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use  of  actuarial  methods  as  long  as  plan  assets  are  maintained  at 
certain  minimum  levels. 

Among  those  recommending  the  use  of  the  actuarial  valuation 
method  approach  to  funding  is  the  United  States  General  Accounting 
Office  (GAO).  The  GAO  recommends  that  all  federal  plans  be  funded 
on  a  dynamic  normal  cost  basis.  This  approach  does  not  spell  out  the 
particular  actuarial  valuation  method  to  be  used  or  on  what  basis  the 
"unfunded  accrued  liability"  should  be  funded  (in  those  cases  where 
the  actuarial  method  adopted  provides  for  such  a  figure).  The  GAO 
does  specify  that  the  normal  cost  be  calculated  on  a  "dynamic  basis" 
(i.e.  where  future  cost-of-living  increases  and  general  pay  increases  are 
taken  into  account  in  the  calculation).24 

Others  suggest  that  minimum  employee  and  employer  contribution 
levels  equal  to  normal  cost  plus  interest  on  the  unfunded  accrued 
liability  may  be  appropriate  when  certain  assumptions  can  be  made 
about  the  governmental  unit's  continuity  and  ability  to  pay.25  In 
addition,  some  suggest  that  contributions  be  calculated  in  such  a  man- 
ner that  the  unfunded  accrued  liability  be  amortized  over  a  fixed 
period  of  years  (e.g.  30  or  40  years).  In  the  public  pension  context  it  is 
often  suggested  that  these  payments  on  the  unfunded  accrued  lia- 
bility be  calculated  as  a  level  percentage  of  pa}Toll  rather  than  as  a 
level  amount  as  required  under  ERISA.26 

Additional  criteria  may  be  added  to  the  various  funding  approaches 
in  order  to  define  a  targeted  level  of  funding  adequacy.  One  public 
pension  plan  actuary  suggests  that  "the  total  assets  of  the  system 
should  never  be  less  than  the  sum  of  the  balances  in  the  members' 
accounts  and  in  the  retired  reserve  fund  since  these  might  both  be 
considered  as  representing  liabilities  that  should  be  fully  funded  at 
any  given  time."  27  Another  criterion  often  suggested  is  that  assets  bear 
a  certain  minimum  ratio  to  benefit  pa}  ments  (e.g.  assets  equal  to  10 
times  benefit  payments).28 

As  can  be  seen  there  is  no  universally  recognized  "best"  set  of  cri- 
teria defining  a  minimum  standard  of  reserve  funding.  Even  if  a  mini- 
mum standard  were  to  be  recognized,  it  would  be  equally  important 
to  include  in  the  definition  the  basis  on  which  the  actuarial  assump- 
tions should  be  chosen.  An  appreciation  of  this  fact  is  crucial  to  an 
understanding  of  the  complicated  actuarial  aspects  of  pension  plan 
funding.  For  example,  the  normal  cost  calculated  under  a  "dynamic" 
set  of  actuarial  assumptions  may  for  a  given  plan  be  greater  than  the 
normal  cost  plus  interest  on  the  unfunded  accrued  liability  calculated 
for  the  same  plan  under  a  set  of  assumptions  which  ignores  future 
benefit  increases  stemming  from  salary  and  cost-of-living  increases. 
The  importance  of  actuarial  assumptions  is  explored  further  in  the 
following  sections. 

PRESENT  FUNDING  PRACTICES 

As  early  as  1916  a  City  of  New  York  Commission  on  Pensions 
found  that  city's  public  pension  plans  to  be  inadequately  financed.29 


14  Same  as  footnote  20. 

15  See  footnote  9,  p.  167. 

31  See  Massachusetts  Report  in  footnote  3,  p.  5. 

»7  Article  by  Kenneth  H.  Ross  in  The  Actuary,  November  1976. 

»'  For  example,  see  statement  of  Senator  Thomas  Eagleton,  Congressional  Record,  February  3,  1976,  pp. 
S1075-1076. 

«  New  York,  New  York  City,  Government,  Report  on  the  Pension  Funds  of  the  City  of  Xetc  fror/c,  City 
of  New  York  Commission  on  Pensions,  Part  I  (New  York,  1916),  pp.  76-77. 
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Shortly  after  the  Commission's  report  was  filed,  the  city  adopted  an 
actuarial  reserve  basis  on  which  to  fund  the  city  plans  covering 
teachers  and  general  employees.  As  in  New  York  City  most  early 
pension  schemes  for  public  employees  began  as  mere  extensions  of 
governmental  payroll  operations.  Unlike  the  New  York  plans,  all  of 
which  were  eventually  placed  on  an  actuarial  funding  basis,  a  few 
plans,  even  toda}r,  continue  to  be  operated  on  the  turn-of-the-century 
payroll  concept.  An  extremely  wide  range  of  combined  employee  and 
employer  contribution  rates  to  public  pension  plans  has  resulted  from 
the  carry-over  to  the  present  of  outdated  funding  practices  by  some 
plans  as  well  as  the  adoption  of  actuarial  funding  principles  by  other 
plans.  The  combined  contribution  rates  presently  range  from  0  percent 
to  over  70  percent  of  covered  payroll  and  average  about  18  percent  of 
covered  payroll  for  all  defined  benefit  plans  (see  Chapter  F  for  more 
detailed  information  on  PERS  finances). 

The  range  of  contribution  rates  for  defined  contribution  plans  is 
much  narrower,  5  percent  to  25  percent,  and  the  average  rate  is  3 
percent  to  5  percent  less  than  the  average  rate  for  defined  benefit  plans 
depending  on  the  group  strata  chosen  for  comparison.  Defined  contri- 
bution plans  can  be  considered  "fully  funded"  at  all  times,  since  a 
participant's  benefits  at  any  given  time  are  based  solely  on  the  amount 
of  contributions  and  earnings  accumulated  in  the  participant's 
account.  Because  of  this  special  nature  of  defined  contribution  plans, 
they  will  not  be  considered  further  in  this  chapter. 

Although,  as  discussed  earlier,  there  appears  to  be  a  growing  con- 
sensus on  the  need  for  reserve  funding  of  defined  benefit  plans,  actual 
practice  lags  behind  such  opinion  as  shown  in  Table  Gl.  The  reasons 
for  the  reluctance  of  some  plans  to  change  to  a  more  adequate  funding 
basis  may  relate  to  limited  revenues  ("can't  afford  it"),  to  a  general 
unappreciation  of  the  level  of  present  and  future  pension  benefits  and 
costs,  or  to  an  out-and-out  neglect  of  pension  matters. 

TABLE  Gl. — PUBLIC  EMPLOYEE  RETIREMENT  SYSTEM  FUNDING  METHODS 


Percent  of  defined  benefit  plans 


Nonactuarial  basis  Actuarial  basis 


Normal  Payment 

cost  paid  less  than 
and  normal 

unfunded  cost  and 
Normal     accrued  40-year 
Employer  cost  paid     liability  amorti- 

matching     and  no  amortized  zation  of 

or  other  unfunded     over  40  unfunded 
Pay  as  Terminal    nonactu-     accrued    years  or     accrued  Un- 
System  category                    you  go     funding  arial  basis     liability         less     liability   known  Total 


Federal  Government    34.8   7.0        44.2        14.0   100 


State  and  local  government: 


State  administration... 

23.1 

1.2 

4.5 

7.8 

45.0 

14.1 

4.5 

100 

Local  administration... 

16.6 

.1 

26.0 

17.9 

25.8 

7.2 

6.2 

100 

State  and  local  totals  by  sys- 

tem coverage  type: 

State  and  local  govern- 

ment.   

16.3 

.1 

5.5 

24.0 

42.3 

5.3 

6.4 

100 

Police  and  fire.  

16.6 

.2 

31.2 

15.6 

22.2 

8.2 

5.8 

100 

Teachers  (including 

10.3 

100 

higher  education)  

42.1 

1.1 

3.3 

4.4 

28.4 

10.4 

Total  

17.0 

.2 

24.7 

17.4 

26.8 

7.7 

6.1 

100 

Note:  Data  is  a  summary  of  that  shown  in  table  52,  app.  I. 
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A  rational  funding  policy  is  more  likely  to  be  absent  from  public 
pension  -  plans  that  are  not  subjected  to  statutory  funding  guides 
of  some  type.  For  example,  in  Pennsylvania,  which  exempts  cities 
from  the  state's  statutory  funding  requirements,  only  five  out  of 
thirty  cities  were  found  to  have  a  written  funding  policy  for  their 
police  and  fire  plans.30  In  contrast,  ERISA  requires,  as  part  of  the 
general  fiduciary  responsibility  provisions  of  Title  I,  Part  4,  that 
every  private  pension  plan  "provide  a  procedure  for  establishing 
and  carrying  out  a  funding  policy  and  method  consistent  with  the 
objectives  of  the  plan." 31 

As  shown  in  Table  Gl,  at  least  42  percent  of  all  federal,  state,  and 
local  pension  plans  are  presently  funded  on  a  non-actuarial  basis. 
As  might  be  expected,  the  vast  majority  of  such  plans  have  neglected 
having  actuarial  valuations  performed  in  the  past.  This  being  the  case, 
it  is  doubtful  that  the  officials  responsible  for  such  plans  have  knowl- 
edge of  the  likely  progression  of  pension  costs  under  their  plans  as 
presently  structured  or  knowledge  of  the  cost  of  benefits  that  may 
have  been  added  in  the  past. 

About  17  percent  of  all  public  plans  presently  finance  employer- 
related  benefits  on  a  pay-as-you-go  basis.  The  variation  at  the  federal, 
state,  and  local  levels  (34.8  percent,  23.1  percent  and  16.6  percent, 
respectively)  does  not  represent  a  divergence  of  practice  that  the 
percentages  seem  to  suggest.  If  the  relatively  large  number  of  judicial 
systems  at  the  federal  level  were  treated  as  one  plan,  the  percentage 
of  pay-as-you-go  plans  at  the  federal  level  would  be  nearly  equiva- 
lent to  that  found  at  the  state  and  local  level.  In  fact  there  are  more 
similarities  than  differences  in  the  pay-as-you-go  and  other  funding 
practices  to  be  found  at  the  three  levels  of  government.  For  example, 
the  plans  covering  uniformed  employees  at  the  federal  level  follow 
a  pay-as-you-go  financing  basis  while  nearly  one-half  of  the  uniformed 
employee  plans  at  the  state  and  local  level  are  funded  on  a  non- 
actuarial  basis.  Similar  patterns  are  found  at  all  government  levels 
for  plans  covering  judges. 

The  high  percentage,  42.1  percent,  of  pay-as-you-go  plans  in  the 
teacher  category  is  due  mainly  to  the  prevalence  of  the  current 
financing  practices  found  in  the  defined  benefit  portion  of  the  1 'combi- 
nation' '  plans  covering  university  faculty.  Outside  the  funding 
context,  it  is  unclear  to  what  extent  the  defined  benefit  portion  of 
such  plans  may  be  qualified  under  Section  401(a)  of  the  Internal 
Revenue  Code  (IRS  Rev.  Rul.  76-259  defines  conditions  under 
which  similar  plans  may  become  qualified).  The  reader  is  referred 
to  Table  52  of  Appendix  I  for  a  more  detailed  presentation  of  the 
data  by  plan  type. 

Less  than  1  percent  of  all  plans  are  funded  on  a  "terminal"  basis 
which  requires  employer  contributions  at  the  time  each  employee 
retires  in  an  amount  equal  to  the  present  value  of  the  employee's  pen- 
sion benefit  (reduced  by  the  accumulated  value  of  emplo}-ee  contribu- 
tions, if  any).  The  terminal  funding  method  and  the  one  remaining 
method  shown  in  Table  Gl  as  "non-actuarial"  may  under  certain  con- 
ditions provide  for  a  larger  or  more  rapid  accumulation  of  pension 

30  Pennsylvania,  Department  of  Community  Affairs,  Act  298  Report:  1976  Actuarial  Study  Analysis 
Municipal  Pension  Funds  (Harrisburg,  11)77). 

2i  ERISA,  section  402(b)(1),  2S  U.S.C.A.  section  1102(b)(1); 
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reserves  than  might  be  obtained  under  an  "actuarial"  method.  The 
reason  that  1  'actuarial  funding"  cannot  automatically  be  relied  on  to 
produce  more  "adequate  funding"  over  a  short  term  than  "non- 
actuarial"  methods  is  discussed  later. 

The  third  non-actuarial  funding  basis  is  primarily  found  among 
police  and  fire  plans  at  the  local  government  level.  In  some  cases,  the 
employer  practice  may  be  to  match  employee  contributions,  but  more 
commonly  the  employer's  contribution  is  related  to  some  third  source 
of  revenue  (e.g.  parking  fines,  a  portion  of  a  state's  total  premium 
taxes  assessed  on  fire  insurance  policies,  etc.).  The  arbitrary  basis  on 
which  contributions  are  made  to  some  plans  under  this  category  has 
led  to  some  unique  problems.  Whereas  some  plans  may  be  "short- 
changed" by  arbitrary  revenue  allocations  and  remain  underfunded, 
other  plans  may  receive  revenue  "bonanzas"  resulting  in  their  being 
substantially  overfunded.32  The  source  of  some  funding  problems  can 
be  traced  to  statutes  setting  forth  contribution  levels  which  do  not 
relate  to  the  actuarial  needs  of  particular  plans.33 

As  shown  in  Table  Gl,  about  two-thirds  of  the  federal  and  state 
plans  and  about  one-half  of  the  local  plans  use  an  actuarial  valuation 
(cost)  method  for  determining  the  amount  of  plan  contributions.  As 
discussed  earlier,  there  is  no  universally  accepted  minimum  funding 
standard  for  public  pension  plans,  and  therefore,  a  wide  range  of 
actuarial  methods  and  techniques  are  emploj^ed  in  such  contribution 
determinations.  Funding  statutes  that  are  applicable  to  some  federal, 
state,  and  local  plans  add  various  restrictions  to  the  actuarial  methods 
and  assumptions  that  may  be  utilized.  See  Appendices  V  through  VIII 
for  a  detailed  description  of  the  restrictions  placed  on  the  funding 
practices  of  the  major  plans  in  each  state. 

About  44  percent  of  all  plans  fall  into  the  first  two  actuarial  funding 
categories  shown  in  Table  Gl.  Generally,  the  contributions  to  the  plans 
in  these  two  categories  are  equal  to  normal  cost  plus  an  additional 
amount  which  will  amortize  a  given  plan's  unfunded  accrued  liability 
(if  any)  over  40  years  or  less.  The  remaining  7-8  percent  of  all  plans 
shown  in  the  third  actuarial  funding  category  provide  for  contribution 
levels  below  those  of  the  plans  in  the  first  two  categories. 

About  13  percent  of  all  plans  and  40  percent  of  the  largest  plans 
in  the  third  category  provide  for  contributions  at  a  level  at  least 
equal  to  normal  cost  plus  interest  on  the  unfunded  accrued  liability. 
The  contributions  for  the  remainder  of  the  plans  in  the  third  category 
are  less  than  normal  cost  plus  interest  on  the  unfunded  accrued  lia- 
bility. Some  plans  in  this  third  category  are  in  a  transitional  stage 
between  pay-as-you-go  funding  and  full  actuarial  funding.  For 
example,  one  state  plan's  transitional  scheme  provides  for  a  scale  of 
uniformly  increasing  percentages  (reaching  100  percent  after  15 
years)  to  be  applied  to  the  combined  normal  cost  and  40-year  amorti- 
zation payment  on  the  plan's  unfunded  accrued  liability. 

In  contrast  to  the  third  category,  the  first  actuarial  funding  category 
covers  plans  in  which  100  percent  of  the  normal  cost  is  paid.  In  addi- 
tion, plans  in  the  first  category  have  "no"  unfunded  accrued  liability. 


Si  See  footnote  15,  p.  71. 

83  "Englewood  Sues  State  Over  'Unsound'  Pension  Law,"  Denver  Post,  December  8,  1976. 
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It  cannot  be  assumed  that  a  plan  is  "fully  funded"  or  even  ade- 
quately funded  (however  that  term  might  be  defined)  just  because  a 
plan  is  shown  as  having  "no"  unfunded  accrued  liability.  The  reason 
behind  this  seemingly  illogical  statement  relates  to  the  technical  char- 
acteristics of  actuarial  funding  methods.  For  example,  under  one  such 
method,  the  so-called  aggregate  method,  the  unfunded  accrued  liabil- 
ity is  by  definition  always  eaual  to  zero.  It  might  be  noted  that  the 
aggregate  method  is  a  permissible  method  of  funding  under  ERISA 
and  that  ERISA's  requirement  to  amortize  the  unfunded  accrued  lia- 
bility over  30  or  40  years  is  inapplicable  in  this  case.  Even  though  the 
imfunded  accrued  liability  is  not  separately  identified  under  the  aggre- 
gate method,  more  rapid  funding  may  result  under  this  method  than 
under  other  methods  providing  for  30  or  40  year  amortization  of  the 
unfunded  accrued  liability. 

Plans  using  the  aggregate  funding  method  make  up  about  42  per- 
cent of  the  total  plans  in  the  first  actuarial  funding  category.  The  re- 
maining 58  percent  of  such  plans  have  completely  amortized  any 
unfunded  accrued  liability  that  may  have  been  calculated  under  other 
actuarial  funding  methods  in  use.  As  shown  in  Table  Gl,  plans  cov- 
ering local  government  employees  make  up  the  bulk  of  the  overall 
percentage  of  plans  in  this  category  (17.4  percent). 

The  second  actuarial  funding  category  contains  a  somewhat  larger 
percentage  of  all  plans,  26.8  percent,  than  does  the  first  category. 
While  about  45  percent  of  all  state  and  federal  plans  fall  into  this 
category,  less  than  26  percent  of  all  local  government  plans  do  so.  All 
of  the  plans  in  this  category  utilize  an  actuarial  valuation  method 
which  provides  for  the  calculation  of  an  imfunded  accrued  liability.  It 
should  be  noted  that  the  unfunded  accrued  liability  for  any  given  plan 
may  vary  over  a  tremendous  range  depending  on  the  specific  actuarial 
method  chosen  for  funding  purposes.  A  discussion  of  the  various 
actuarial  valuation  methods  reflected  in  this  category — such  as  the 
unit  credit,  entry  age  normal,  and  frozen  initial  liability  methods — 
is  beyond  the  scope  of  this  report.  The  reader  may  want  to  refer  to 
the  discussions  of  actuarial  methods  given  in  the  footnote  references.34 

As  shown  in  Table  Gl  all  but  17  percent  of  the  plans  in  the  public 
employee  retirement  system  exhibit  some  form  of  reserve  funding.  To 
determine  that  a  plan  is  reserve  funded  or  even  actuarially  funded 
does  not,  however,  provide  sufficient  grounds  to  conclude  that  such  a 
plan  is  accumulating  assets  so  as  to  enhance  employee  benefit  security 
(as  defined  under  any  of  several  measures  which  are  presented  in  the 
next  section).  The  reasons  underlying  this  fact  bring  into  sharp  focus 
the  dynamics  and  pressures  which  characterize  the  public  employee 
retirement  system. 

Today,  as  in  the  past,  budgetary  squeezes  and  financial  problems  of 
every  sort  are  found  at  every  level  of  government.  As  a  result  of  such 
pressures,  some  state  and  local  plans  have  experienced  temporary  and, 
in  a  few  cases,  continual  cutbacks  in  the  scheduled  amount  of  employer 
contributions  so  as  to  reduce  them  below  the  levels  required  under  their 
stated  funding  policies,  including  statutory  ones.35  This  coast-to- 


*  For  an  explanation  of  the  various  actuarial  valuation  methods  of  funding,  see  the  references  given  in 
footnotes  6,  "J,  and  10. 

«  For  example,  actual  contributions  were  reduced  below  statutorily  mandated  levels  for  police  and  fire 
plans  in  Washington  and  for  teacher  plans  in  Illinois.  For  information  on  Washington,  see  "Public  Pension 
Plans— A  Nationwide  Scandal,"  by  Trevor  Armbrister,  Rtadir's  Digest,  March  llJ76,  p.  51.  For  information 
on  Illinois,  see  footnote  15,  p.  319. 
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coast  phenomenon  was  much  in  evidence  in  the  survey  data  which 
showed  that  actual  plan  contributions  in  more  than  15  percent  of  the 
largest  plans  were  20  percent  or  more  below  the  actuarially  derived 
levels  required  under  their  stated  funding  policies. 

A  related  matter  is  the  questionable  practice  used  by  some  plans 
of  inflating  plan  assets  by  accrued  but  unpaid  employer  contributions. 
In  New  York  City,  as  one  example,  accrued  but  unpaid  city  contri- 
butions amounted  to  more  than  20  percent  of  the  combined  assets  for 
all  five  city  plans.35 

The  Pension  Task  Force  survey  data  was  not  adjusted  for  such 
practices.  Therefore  the  measures  of  employee  benefit  security  shown 
in  the  next  following  section  are  overstated. 

While  the  level  of  employer  contributions  has  been  held  down  in  a 
direct  manner  for  some  plans,  other  plans  which  purport  to  be  ac- 
tuarially funded  have  utilized  various  techniques  to  trim  current 
contribution  levels.  One  widely  used  technique  is  to  exclude  certain 
benefits  from  the  actuarial  valuation  and  to  meet  the  corresponding 
benefit  costs  as  they  become  payable.  Automatic  post-retirement 
increases  related  to  the  cost-of-living,  some  disability  benefits,  and 
some  death  benefits  have  been  found  to  be  excluded  in  this  manner. 
In  some  cases  the  excluded  benefits  may  make  up  25  percent  or  even 
50  percent  of  the  total  pension  costs  of  a  plan.  While  pension  reserves 
may  continue  to  accumulate  under  such  plans,  it  would  be  misleading 
to  assume  that  "actuarial  funding"  in  such  cases  will  automatically 
lead  to  relatively  higher  levels  of  employee  benefit  security. 

The  deliberate  use  of  "static"  actuarial  assumptions  also  has  the 
effect  of  reducing  actuarially  derived  contribution  levels  below  the 
levels  calculated  under  realistic  or  "dynamic"  assumptions.  For 
example,  under  the  federal  Civil  Service  Retirement  System,  which 
ignores  future  general  pay  increases  and  cost-of-living  adjustments, 
the  normal  cost  for  contribution  purposes  is  assumed  to  be  about  14 
percent  of  payroll  while  the  dynamic  normal  cost  is  estimated  at  over 
31  percent  of  payroll.37 

Also  a  plan's  unfunded  accrued  liability  will  invariably  be  lower 
when  calculated  under  a  set  of  static  actuarial  assumptions.  For 
example,  the  above  federal  plan's  unfunded  accrued  liability  com- 


36  See  the  following  table. 

NEW  YORK  CITY  RETIREMENT  SYSTEMS— SELECTED  DATA  1974 

[In  millions] 


Reserve  for    Reserve  for  Accrued  but 
employee         retired   unpaid  city 
contributions  participants  contributions  . 

Assets 

Actual  assets 
(col.  4  less 
col.  3) 

(1) 

(2) 

(3) 

(4) 

(5) 

$2, 215 
1, 632 
71 
770 

$672 
532 
25 
252 

$4,244 

$3,572 
2,386 
130 
1, 154 

Teachers..  

Board  of  Education.  

Police  

394 
32 
147 

2, 918 
155 
1,406 

563 

Fire  , 

37 

280 

87 

476 

Total  

1,353 

4, 968 

1,568 

9,286 

7,718 

Source:  New  York  State  Department  of  Insurance  and  New  York,  New  York  City,  Government, 
Pensions:  A  Report  of  the  Mayor's  Managevient  Advisory  Board  (New  York,  1976). 
37  See  footnote  8,  p.  5. 
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puted,on  a  dynamic  basis  was  found  to  be  twice  the  amount  com- 
puted on  a  static  basis.38  Discussed  previously  was  the  fact  that  58 
percent  of  the  plans  under  the  first  actuarial  funding  category  in 
Table  Gl,  amounting  to  10  percent  of  all  plans,  were  shown  as  having 
no  unfunded  accrued  liability.  The  "fully  funded"  status  for  a  large 
number  of  such  plans  was  derived  on  a  basis  utilizing  static  actuarial 
assumptions.  In  the  absence  of  figures  based  on  realistic  actuarial 
assumptions,  no  conclusion  should  be  reached  as  to  the  actual  funding 
progress  made  by  such  plans. 

Some  consider  the  use  of  static  actuarial  assumptions  to  be  an 
appropriate  technique  for  achieving  desired  levels  of  funding.  For 
example,  the  intent  of  the  legislation  to  fund  the  Civil  Service  Re- 
tirement System  on  a  "static"  basis  was  to  retard  the  growth  of 
unfunded  liabilities  and  stabilize  the  fund.  The  U.S.  General  Ac- 
counting Office  observes  that  the  intent  of  this  legislation  has  not 
been  achieved.39  In  other  cases  the  use  of  static  assumptions  may 
produce  contribution  levels  adequate  to  achieve  desired  funding  goals. 
However,  the  evidence  argues  strongly  against  the  use  of  static 
assumptions  in  actuarial  calculations  which  are  intended  to  measure 
true  pension  costs  and  plan  funding  progress.  The  results  of  using 
static  assumptions  in  such  cases  can  only  be  misleading. 

It  is  well-recognized  that  the  key  to  achieving  a  particular  funding 
goal  under  an  actuarial  method  rests  with  the  validity  and  integrity 
of  the  actuarial  valuation.  The  refusal  of  some  plans  to  adopt  realistic 
actuarial  assumptions  and  to  deliberately  set  their  assumptions 
so  as  to  achieve  a  desired  contribution  level  has  been  aptly  described 
elsewhere  as  actuarial  "gimmickry."40  The  fact  that  some  plans 
engage  in  such  practices  in  order  to  reduce  employer  contributions 
renders  meaningless  any  broad-brush  attempt  to  characterize  "act- 
uarial funding"  as  being  synonymous  with  "adequate  funding". 
For  some  of  the  plans  shown  in  Table  Gl  as  being  funded  on  an 
actuarial  basis  employee  benefit  security  is  in  fact  deteriorating.  For 
example  a  1975  study  by  the  New  York  State  Pension  Commission 
concludes : 

The  New  York  City  pension  systems  have  been  steadily  moving  away  from 
the  fully-funded  concept — in  large  part  because  the  city  has  chosen  to  use  pension 
underfunding  as  one  method  of  balancing  its  operating  budget.  The  result  has 
been  a  progressive  deterioration  in  the  financial  adequacy  of  the  City's  retirement 
systems.  The  City's  refusal  to  adopt  realistic  actuarial  assumptions  has  resulted 
in  a  systematic  failure  to  pay  current  pension  costs,  thereby  increasing  future 
liabilities,  and  hence,  the  retirement  contributions  in  future  years.41 

It  should  be  noted  that  changes  in  the  actuarial  assumptions  used 
by  four  of  the  five  New  York  City  plans  have  been  made  subsequent 
to  the  publication  of  the  Shinn  Commission  Report. 

Another  factor  which  can  serve  to  frustrate  the  classification  and 
characterization  of  actuarial  valuation  methods  is  the  manner  in  which 
the  resulting  unfunded  accrued  liabilit}^  is  amortized.  Some  plans  may 
amortize  the  unfunded  accrued  liability  as  a  level  amount  over  a 


»  U.S.  Congress,  House  Committee  on  Post  Office  and  Civil  Service,  Communication  from  the  Chairman' 
of  the  United  States  Civil  Service  Commission  Transmitting  the  52d  Annual  Report  of  the  Board  of  Actuaries 
of  the  Civil  Service  Retirement  System  (Washington,  D.C.:  U.S.  Government  Printing  Office,  1075). 

*•  Spo  footnote  8.  p.  8. 

*•  New  York,  Government,  Report  of  the  Permanent  Commission  on  Public  Pension  and  Retirement  Sys- 
tems: Financing  the  Public  Pension  Systems,  Part  I:  Actuarial  Assumptions  and  Funding  Policies  (New 
York,  1075). 

«>  8e«  footnote  40,  p.  30. 
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fixed  period  of  years  (as  required  under  ERISA).  Other  plans,  par- 
ticularly the  larger  ones,  may  amortize  the  unfunded  accrued  liability 
as  a  level  percentage  of  payroll.  The  second  approach  will  generally 
produce  current  contribution  levels  much  lower  than  the  first  even 
though  amortization  occurs  over  the  same  period  under  both  ap- 
proaches. Under  the  second  approach  the  unfunded  accrued  liability 
will  continue  to  increase  until  contributions  are  sufficient  to  meet  an 
amount  equal  to  the  interest  on  the  unfunded  accrued  liability.  Some- 
times the  pay  of  future  employees,  not  yet  hired,  is  factored  into  the 
calculation  under  the  second  approach.  The  use  of  this  "open -group" 
technique  may  lead  to  even  lower  current  contributions  (and  much 
larger  ones  later)  than  might  be  produced  otherwise. 

Given  the  above  facts  about  the  "actuarial"  funding  practices  of 
public  pension  plans,  the  question  might  be  asked  as  to  how  many 
plans  presently  meet  ERISA  minimum  funding  standards.  At  first 
blush  it  would  appear  that  the  plans  in  the  first  two  funding  categories 
under  "actuarial  basis"  in  Table  Gl  meet  ERISA's  minimum  re- 
quirements pertaining  to  multiemplo3~er  pension  plans.42  In  total, 
44.2  percent  of  all  federal,  state,  and  local  plans  responded  that 
their  regular  contributions  were  at  least  equal  to  normal  cost  plus  an 
amount  sufficient  to  amortize  any  unfunded  accrued  liability  over 
40  years  or  less. 

However,  a  combination  of  factors  serves  to  reduce  (from  44  per- 
cent to  perhaps  20-25  percent)  the  percentage  of  public  plans  which 
could  technically  meet  all  of  ERISA's  funding  requirements.  For  a 
significant  percentage  of  plans  at  any  given  time  actual  contributions 
may  fall  short  of  the  actuarially  required  levels.  The  use  of  static  or 
unrealistic  actuarial  assumptions  by  some  plans  causes  them  to  fail 
ERISA's  requirement  that  actuarial  assumptions  in  the  aggregate  be 
"reasonably  related  to  the  experience  of  the  plan  and  to  reasonable 
expectations".43  The  practice  of  some  plans  to  amortize  unfunded 
accrued  liabilities  as  a  level  percentage  of  payroll  fails  to  meet  ERISA's 
requirement  that  amortization  occur  in  level  amounts.  Finally 
ERISA's  requirement  that  actuarial  experience  gains  and  losses  be 
amortized  over  15  or  20  years  is  not  a  practice  commonly  found  in 
public  pension  plans.44 

For  reasons  similar  to  the  above,  only  about  20-30  percent  of  all 
public  pension  plans  have  contributions  at  least  equal  to  normal  cost 
plus  interest  on  the  plan's  unfunded  accrued  liability,  which  is  the 
minimum  amount  needed  to  keep  the  unfunded  accrued  liability  from 
increasing.  There  is  a  general  misconception  that  a  pre-ERISA  IRS 
rule  required  funding  of  this  amount.  While  the  above  amount  is  not 
a  positive  funding  requirement  for  governmental  pension  plans  either 
pre-  or  post-ERISA,  it  is  the  case  that  this  test  is  part  of  an  IRS 
"safe-haven"  rule  involving  whether  a  qualified  plan  which  completely 
discontinues  all  contributions  is  a  "terminated"  plan  for  Internal 
Revenue  Code  purposes.45  See  Part  II  of  this  report  for  additional 
information  on  the  application  of  ERISA  and  Internal  Revenue  Code 
provisions  to  public  employee  retirement  systems. 


«  ERISA,  Section  302,  29  U.S.C.A.  Section  1032, 1.R.C.  Section  412. 
"  «  ERISA,  Section  103(a)(4)(B),  29  U.S.C.A.  Section  1023(a)(4)(B). 
**  See  footnote  41: 

43  U.S.,  Congress.  Conference  Report  on  the  Employee  Retirement  Income  Security  Act  of  1974,  Report  93~ 
1280  (Washington,  D.C.:  U.S.  Government  Printing  Office,  1974),  p.  291. 
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In  summary,  it  can  be  said  that  there  is  a  concensus  on  the  need  for 
reserve  funding  of  public  employee  retirement  systems  which  has  led 
to  a  trend  away  from  pay-as-you-go  financing.  However,  pressures 
for  increased  benefits,  in  large  measure  focusing  on  post-retirement 
cost-of-living  increases,  and  tight  budget  situations  have  caused  some 
actuarially  funded  plans  to  resort  to  the  practices  described  above  in 
order  to  hold  down  current  contribution  rates.  Evidence  of  this  re- 
laxation of  funding  levels  is  given  in  the  following  section. 

ACTUARIES,  ACTUARIAL  VALUATIONS  AND  ASSUMPTIONS 

A  realistic  assessment  of  true  pension  costs  is  unknown  for  the  vast 
majority  of  the  public  employee  retirement  systems  at  all  levels  of 
government.  Nearly  a  quarter  of  all  public  plans  operate  in  total 
actuarial  darkness  while  many  other  plans,  some  funded  on  an  actu- 
arial basis,  exhibit  varying  degrees  of  actuarial  cost  blindness. 

From  the  first  two  columns  of  Table  G2  it  can  be  seen  that  36 
percent  of  the  federal  plans,  24  percent  of  the  state  plans,  and  40 
percent  of  the  local  plans  do  not  have  actuarial  valuations  performed 
on  a  regular  basis.  Most  of  the  plans  in  the  first  column  have  never 
had  an  actuarial  valuation.  Very  few  of  the  plans  in  the  second  column 
have  had  actuarial  valuations  within  the  past  five  years.  It  might  be 
pointed  out  that  the  extent  of  actuarial  neglect  shown  would  have 
been  much  more  extensive  had  it  not  been  for  recent  steps  taken  by 
two  states  (which  in  combination  have  nearly  one-fourth  of  all  plans) 
to  require  actuarial  valuations. 

On  the  other  hand,  about  60  percent  of  the  federal  plans,  70  percent 
of  the  state  plans,  and  53  percent  of  the  local  plans  did  respond  as 
having  actuarial  valuations  performed  at  least  every  three  years.  It 
appears,  for  the  most  part,  that  such  plans  would  presently  meet 
ERISA's  requirement  that  an  actuarial  valuation  be  performed  no 
less  frequently  than  every  three  years  unless  a  more  frequent  valuation 
is  determined  necessary  by  the  plan  actuary.46  About  45  percent  of 
all  public  plans  have  annual  actuarial  valuations,  a  practice  followed 
by  most  private  pension  plans. 

TABLE  G2— FREQUENCY  OF  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEM  ACTUARIAL  VALUATIONS 
[Percent  of  defined  benefit  plans] 


System  category 

None  in  last 
10  yrs 

Valuation 
made  but  not 
on  a  regular 
basis 

Valuation 
made  at  least 
every  3  yrs 

Valuation 
made  every 
4th  yr  or 
more 

Total 

Federal  Government   .  

34.0 

2.1 

59.6 

4.3 

100 

State  and  local  government  by  level  of 

administration: 

State  administration...  

5.2 

19.1 

69.9 

5.9 

100 

Local  administration..  

25.1 

15.2 

53.2 

6.4 

100 

Total.   

23.9 

15.5 

54.2 

6.4 

100 

Note:  Data  relates  to  table  53  in  app.  I. 

An  actuarial  valuation  or  projection  is  essential,  if  a  true  under- 
standing of  a  pension  plan's  emerging  pension  costs  is  to  be  realized. 


«  ERISA,  Section  103(d),  29  U.S.C.A.  Section  1023(d). 
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The  integrity  of  any  actuarial  valuation  which  purports  to  assess 
future  pension  costs  in  a  realistic  manner  is  dependent  on  the  use  of 
accurate  data  on  plan  participants  and  on  the  inclusion  of  all  relevant 
assumptions. 

The  reliability  of  an  actuarial  valuation  is  undermined  if  inaccurate 
or  incomplete  information  on  participant  dates  of  hire,  dates  of  birth, 
compensation,  etc.  is  utilized  without  appropriate  adjustment.  In 
some  plans,  particularly  those  of  the  multiple  employer  variety, 
severe  recordkeeping  problems  are  encountered  (see  Chapter  C). 
Such  recordkeeping  problems,  when  unknown,  have  led  to  significant 
errors  in  actuarial  calculations  and,  when  known,  have  led  to  the 
refusal  of  a  plan's  actuary  to  perform  the  actuarial  valuation.47 

If  an  actuarial  valuation  is  to  produce  meaningful  predictive  values, 
there  must  be  some  assurance  that  the  actuarial  assumptions  are 
deliberately  chosen  to  be  reasonable  approximations  of  future  events. 
Several  provisions  were  written  into  ERISA  in  order  to  assure  that 
this  principle  is  reflected  in  the  choice  of  actuarial  assumptions  under 
private  pension  plans.  First,  a  person  must  meet  certain  experience 
and  education  requirements  in  order  to  practice  under  ERISA  as 
an  "enrolled  actuary".48  Secondly,  the  enrolled  actuary  is  directed 
to  utilize  assumptions  and  techniques  which  "(i)  are  in  the  aggregate 
reasonably  related  to  the  experience  of  the  plan  and  to  reasonable 
expectations:  and  (ii)  represent  his  best  estimate  of  anticipated  ex- 
perience under  the  plan."  49 

Generally,  the  actuarial  practices  of  public  pension  plans  are  not 
subject  to  the  standards  which  ERISA  applies  to  private  pension 
plans.  The  resulting  nonconformity  in  actuarial  practice  as  applied 
in  the  public  pension  area  has  impaired  the  usefulness  of  some  ac- 
tuarial valuations  as  reliable  predictors  of  true  pension  plan  costs. 

It  is  well  recognized  in  the  public  pension  arena  that  the  one  who 
controls  the  actuarial  assumptions  also  controls  the  level  and  timing 
of  employer  contributions.  This  has  led  to  a  struggle  among  actuaries, 
boards  of  trustees,  state  legislatures,  elected  officials  and  others  over 
the  the  ultimate  control  of  such  assumptions.  For  some  plans  the  use 
of  particular  actuarial  assumptions  is  mandated  by  statute.  For  other 
plans  the  retirement  board  may  accept  or  reject  recommendations 
made  by  the  plan  actuary.  Small  plans,  in  particular,  may  rely  solely 
on  the  plan  actuary  to  recommend  adequate  assumptions  and  contri- 
bution levels. 

However,  just  because  actuarial  assumptions  may  be  chosen  by  an 
"actuary"  there  can  be  no  assurance  that  they  meet  any  particular 
standard  of  reasonableness  or  adequacy.  In  the  public  pension  area 
actuaries  are  not  required  to  meet  any  minimum  qualification  stand- 
ards (such  as  under  ERISA).  The  officials  in  one  state  have  expressed 
their  concern  that  conflicts  of  interest  may  compromise  the  recom- 
mendations of  some  actuaries.50  The  lack  of  standards  applied  to  actu- 
arial assumptions  has  also  been  the  source  of  confusion  and  frustration 


47  For  an  example  of  the  type  of  problem,  see  Pennsylvania,  Department  of  the  Auditor  General,  Common- 
wealth of  Pennsylvania  State  Employees  Retirement  System  Auditor  General  Report  of  Examination  for  the 
Period  January  1,  1973  December  31,  1974  (Harrisburg,  Pennsylvania,  1976);  in  another  case  an  actuary  re- 
signed after  being  unable  to  obtain  reliable  employee  data,  see  New  Orleans  Times-Picayune,  January  8, 

*«  ERISA,  Section  3042,  29  U.S.C.A.  Section  1242. 
«  ERISA,  Section  103(a)(4)(B),  29  U.S.C.A.  Section  1023(a)(4)(B). 
60  See  footnote  15,  p.  73. 
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Tor  public  officials  and  employees  faced  with  conflicting  recommenda- 
tions made  by  different  actuaries.51 

On  the  other  hand,  public  pension  officials  have  sometimes  rejected 
the  recommendations  made  by  a  plan's  actuary  to  replace  outdated 
actuarial  assumptions  with  realistic  ones  based  on  more  current  experi- 
ence. As  described  in  a  New  York  State  Pension  Commission  report, 
the  direct  consequence  of  such  actuarial  "gimmickry"  was  to  under- 
state true  pension  costs  for  all  the  pension  plans  in  New  York  City.52 
The  extent  to  which  the  actual  experience  deviates  from  the  assumed 
experience  for  the  New  York  City  plans  is  shown  in  Tables  G3  through 
G5. 


TABLE  G3. — ASSUMED  MORTALITY  AS  A  PERCENTAGE  OF  ACTUAL  MORTALITY  AMONG  SERVICE  PENSIONERS 


Final  year  of 
latest 

Percent 

experience  — 

New  York  City  retirement  systems  study 

Men 

Women 

136.8 
215.5 
193.7 

160.7 
176.9 

469.4 

Board  of  Education    1971 

100.2 

100.  2 

TABLE  G4— ASSUMED  MORTALITY  AS  A  PERCENTAGE  OF  ACTUAL  MORTALITY  AMONG  DISABILITY  PENSIONERS 

Final  year  of 
latest 

Percent 

experience  — 

New  York  City  retirement  systems  study 

Men 

Women 

Employees      1970 

Teachers...     1972 

Police        1973 

168.0 
129. 1 
335.5 

136.2 
166.6 

Fire       1969 

800.0 

Board  of  Education       1971 

106.0 

106.0 

TABLE  65.— ACTUAL  AND  ASSUMED  AVERAGE  SALARY  INCREASES 

[In  percent] 

New  York  City  retirement  systems 

Actual 
annual 
average 
salary- 
increase  1 

Assumed 
annual 
average 
salary 
increase 

6.2 
7.2 
9.1 
9.1 
6.1 

1.0 
2.4 
1.5 
1.6 
1.3 

i  Based  on  annual  average  increase  for  period  1969-74. 


The  mortality  assumptions  utilized  until  recently  by  four  of  the  five 
city  plans  were  based  on  experience  covering  the  period  1908-14.  Not- 
withstanding the  assumptions  to  the  contrary,  New  York  City's  em- 
ployees appear  to  have  secured  for  themselves  an  equitable  share  of  the 
advances  in  longevity  which  have  occurred  since  1908.  However,  they 


f  William  N.  Thompson,  "Public  Pension  Plans:  The  Need  for  Scrutiny  and  Control,"  Public  Personnel 
Management  (July-August  1977),  pp.  212-214. 
i  See  footnote  40. 


161 


had  not  been  favored  with  recognition  of  this  reality  by  those  who 
administer  their  pension  plans.  According  to  the  assumptions  that, 
until  1977  were  used  by  the  trustees  of  the  New  York  City  Police 
Retirement  System,  service  pensioners  would  have  died  at  almost 
twice  the  rate  that  they  had  in  the  past.  For  firemen,  the  thinking 
appears  to  be  that  they  would  have  died  at  almost  five  times  the  rate 
they  had  in  the  past.  The  absurdity  of  this  situation  is  further  com- 
pounded by  the  assumptions  utilized  for  service  connected  disability 
and  average  salary  increases,  both  of  which  substantially  understated 
actual  experience.  As  can  be  seen  in  Table  G6,  the  contributions  for 
all  five  plans  would  have  been  38  percent  greater  if  calculated  under 
a  set  of  actuarial  assumptions  revised  to  take  into  account  more  recent 
experience. 

TABLE  G6. — NEW  YORK  CITY  RETIREMENT  SYSTEMS  COMPARATIVE  COST  ESTIMATES  APPLICABLE  TO  FISCAL 

YEAR  COMMENCING  JULY  1,  1976 


Costs  as  determined  by  the  City  Revised  costs  on  updated 
actuary  on  present  assumptions  assumptions 


Percent  of  Percent  of 

Amount  salary  Amount  salary 


Employees   $588,000,000  24.0  $816,300,000  33.3 

Teachers    380,900,000  27.5  506,900,000  36.3 

Board  of  Education    20,000,000  26.0  25,400,000  33.0 

Police     180,600,000  34.8  244,700,000  47.1 

Fire   50,900,000  23.2  90,600,000  41.3 


Total...   1,220,400,000  26.2     1,683,900,000  36.2 


Source :  New  York  City  government,  "Pensions :  A  Report  of  the  Mayor's  Management  Advisory  Board"  (New  York,  1976). 

It  should  be  noted  that  in  1977,  in  response  to  the  recommendations 
in  the  Shinn  Report,  new  actuarial  assumptions  (including  mortality 
assumptions)  which  more  nearly  approximate  realistic  expectations 
were  adopted  by  four  of  the  five  New  York  City  Retirement  S3^stems. 

The  survey  data  presented  in  Tables  54,  55,  and  59  of  Appendix  I 
give  an  overall  picture  of  the  actuarial  assumptions  utilized  by  public 
pension  plans  for  their  most  recent  actuarial  valuation  (most  being  in 
1975). 

The  rate  of  interest  assumed  for  valuation  purposes  is  the  most 
critical  one  inasmuch  as  a  small  increase,  for  example  from  5  percent 
to  5.5  percent,  can  have  a  relatively  large  effect  on  plan  normal  costs, 
increasing  such  costs  in  this  case  by  12-14  percent.53  The  median 
interest  rate  for  all  plans  is  5  percent  with  over  90  percent  falling  in 
the  range  from  4  percent  to  6  percent.  Larger  plans  with  a  median 
rate  of  5.5  percent  are  more  likely  to  use  interest  rates  in  the  6-7 
percent  range.  Only  2.6  percent  of  the  large  plans  were  found  to  use 
rates  in  excess  of  7  percent.  About  11  percent  of  the  plans  used  an 
interest  rate  of  4  percent  (or  less).  All  available  evidence  indicates 
that  the  overall  distribution  of  interest  rates  for  public  plans,  partic- 
ularly for  the  larger  ones,  tracks  fairly  closely  the  range  of  interest 
rates  for  private  pension  plans.54 


53  For  illustrations  of  pension  cost  changes  resulting  from  changes  in  actuarial  assumptions,  see  Howard 
E.  Winklevoss,  Pension  Mathematics:  With  Numerical  Illustrations  (Homeward,  Illinois:  Richard  D.  Irwin, 
Inc.,  1977). 

54  For  1975,  the  ranee  of  the  most  common  interest  rate  assumptions  for  private  plans  was  from  4.8% 
to  6.6%  with  an  average  of  5.66%.  See  paper  presented  by  Carl  H.  Fischer  at  the  1977  annual  meeting  of  the 
Conference  of  Actuaries  in  Public  Practice. 
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Concerning  actuarial  assumptions  other  than  the  interest  rate, 
however,  the  practices  for  a  substantial  percentage  of  public  plans 
were  found  to  deviate  from  those  utilized  in  private  pension  plans. 
For  example,  28  percent  of  all  public  plans  basing  benefits  on  final 
compensation  chose  to  totally  ignore  future  increases  in  employee 
compensation.  "Salary  scales"  are  not  used  for  14  percent  of  the 
federal  plans  (including  the  Military  Retirement  System),  7  percent 
of  the  large  state  and  local  plans,  and  35  percent  of  the  state  and  local 
plans  with  less  than  100  members.  Actual  pension  costs  for  such  plans 
may  be  understated  by  20-50  percent  depending  on  the  actual  level 
of  future  salary  increases  and  other  assumptions.55 

Only  36  percent  of  the  plans  which  do  use  a  salary  scale  indicated 
that  they  include  an  inflation  component  in  their  assumed  rates  of 
salary  progression.  General  pay  increases  due  to  inflation  are  ignored 
by  46  percent  of  the  federal  plans  (the  Civil  Service  Retirement 
Sj^stem  provides  for  alternative  valuations  using  ERISA-like  assump- 
tions, but  inflationary  salary  increases  are  ignored  in  the  statutory 
valuation  used  for  funding  purposes)  and  by  59  percent  of  the  large  and 
70  percent  of  the  small  state  and  local  plans.  While  nearly  25  percent 
of  all  public  plans  provide  for  automatic  pension  increases  equal  to  some 
fraction  of  the  rise  in  the  cost-of-living,  it  is  the  exception  rather  than 
the  rule  for  such  increases  to  be  included  in  the  valuation  assumptions 
of  such  plans.  "Static"  valuations  which  ignore  future  salary  and 
cost-of-living  increases  due  to  inflation  may  easily  understate  true 
pension  costs  by  50  percent  or  more.56 

There  are  additional  indications  that  the  actuarial  valuations  for 
public  pension  plans  may  be  less  sophisticated  than  for  private 
pension  plans.  For  example,  11.5  percent  of  the  largest  state  and 
local  plans  and  48  percent  of  the  smaller  plans  do  not  include  a  table 
of  employee  withdrawal  rates  within  their  package  of  actuarial 
assumptions.  In  like  manner,  15  percent  of  the  large  plans  and  39 
percent  of  the  small  plans  do  not  utilize  separate  rates  of  disability 
even  though  such  plans  do  provide  for  disability  benefits. 

For  most  public  pension  plans  having  actuarial  valuations,  the 
actuarial  value  of  plan  assets  was  found  to  be  identical  with  the 
"book  value"  of  system  assets.  The  larger  public  plans  indicated 
that  plan  assets  are  usually  carried  at  cost  although  the  bond  portfolios 
in  about  one-third  of  the  plans  were  also  valued  on  an  amortized  (de- 
preciated) cost  basis.  Surprisingly,  nearly  one-fifth  of  the  locally 
administered  plans  said  that  the  actuarial  value  of  plan  assets  was 
determined  on  a  market  basis  (perhaps  indicating  a  high  incidence  of 
cash  or  savings  accounts  among  small  plans). 

In  summary,  it  can  be  seen  that  plan  sponsors,  plan  participants, 
and  the  general  public  alike  are  kept  in  the  dark  as  to  a  realistic 
assessment  of  true  pension  costs  under  the  vast  majority  of  all  public 
employee  retirement  systems.  The  lack  of  actuarial  valuations,  the 
presence  of  actuarial  gimmickry,  the  use  of  unrealistic  "static" 
assumptions,  and  the  general  lack  of  actuarial  standards  all  contribute 
to  this  unfortunate  state  of  affairs. 


»  See  footnote  53,  p.  195. 

*«  See  footnote  53,  p.  177  and  p.  195. 
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CUKRENT  FUNDING  STATUS  OF  DEFINED  BENEFIT  PLANS 

From  the  information  shown  in  Table  Gl  it  can  be  seen  that  the 
level  and  incidence  of  employer  contributions  to  public  pension  plans 
is  determined  on  a  wide  variety  of  methods  ranging  from  pay-as-jou-go 
to  full  actuarial  funding.  Therefore,  it  is  not  surprising  to  find  that 
current  funding  levels  for  public  plans  also  stretch  over  the  wide 
range  shown  in  Table  G7. 

As  discussed  in  a  previous  section,  there  is  currently  no  consensus 
as  to  what  constitutes  a  suitable  minimum  basis  for  determining 
contributions  to  public  pension  plans.  As  a  result,  pension  experts 
also  disagree  on  the  level  of  pension  assets  that  a  plan  must  accumulate 
in  order  for  it  to  be  considered  "adequately"  funded.  This  report 
utilizes  several  different  measures  of  funding  progress  against  which 
to  test  the  "adequacy"  of  public  pension  plan  funding. 

Perhaps  the  most  understandable  basis  on  which  to  measure  the 
funding  progress  of  a  public  pension  plan  would  be  to  adopt  the  straight 
forward  notion  of  most  laymen  that  a  plan  is  "fully  funded"  when 
current  assets  are  sufficient  to  "purchase"  or  cover  the  benefits  for 
all  those  presently  retired  plus  the  benefits  based  on  past  service 
for  those  who  have  not  yet  retired.  The  sum  of  these  benefit  values 
might  be  described  more  technically  as  the  actuarial  present  value 
of  accrued  benefits.  For  private  pension  plans  this  value  may  be  com- 
puted for  vested  benefits  only  or  for  all  accrued  benefits  on  either  an 
"ongoing"  plan  basis  or  on  a  "termination''  basis  (the  termination 
basis  may  have  little  relevance  for  public  plans  not  expected  to  ter- 
minate). Unfortunately  it  is  only  for  the  exceptional  public  plan  that 
such  present  values  are  calculated  on  any  basis.57 

PERS  UNFUNDED  ACCRUED  LIABILITY 

In  the  absence  of  a  uniform  measure  of  funding,  such  as  the  one 
described  above,  pension  fund  analysts  are  forced  to  use  the  "unfunded 
accrued  liability"  as  the  figure  most  readily  available  for  comparative 
purposes.  The  unfunded  accrued  liability  is  the  difference  between  a 
plan's  accrued  (actuarial)  liability  and  plan  assets.  A  plan  having  a 
ratio  of  plan  assets  to  accrued  liability  equal  to  100  percent  is  said 
to  be  "fully  funded".  Actuaries  disagree  as  to  the  appropriateness  of 
using  such  values  for  comparative  purposes.58 

Notwithstanding  the  problems  attendant  with  the  use  of  plan  un- 
funded accrued  liabilities  as  a  measure  of  funding  progress,  it  may  be 
instructive  to  analyze  such  figures  in  order  to  gain  a  sense  of  the 
magnitude  and  range  of  plan  funding  for  the  PERS  as  a  whole.  The 
data  in  Table  G7  shows  the  distribution  of  the  ratio  of  plan  assets  to 
plan  accrued  liabilities  for  70  percent  of  the  largest  federal,  state, 
and  local  plans  which  have  had  recent  actuarial  valuations. 

The  mean  ratio  and  the  median  ratio  of  plan  assets  to  accrued 
liabilities  for  the  state  and  local  category  are  both  51  percent.  For 
both  the  federal  and  the  largest  25  state  and  local  plan  categories  the 
mean  ratio  and  median  ratio  are  both  about  58  percent.  All  three 


57  Financial  Disclosure  Practices  of  the  American  Cities  (Washington,  D.C.:  Coopers  and  Ly brand  and  the 
University  of  Michigan,  1976),  p.  30. 
«  Pensions  and  Investments,  Vol.  4,  No.  18,  September  27,  1976,  p.  16. 
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distributions  appear  to  be  fairty  symmetrical  with  the  first  and  third 
distribution  being  somewhat  more  peaked  than  the  second.  As  can 
be  seen,  only  a  few  plans  have  reached  the  status  of  being  "fully 
funded"  as  determined  on  their  present  actuarial  basis.  Significantly, 
the  largest  25  state  and  local  plans,  which  cover  50  percent  of  the 
total  assets  of  all  state  and  local  plans,  are  shown  to  have  somewhat 
higher  funding  ratios  than  the  remainder  of  the  larger  plans.  Un- 
doubtedly, this  is  due  to  the  fact  that  all  but  five  of  the  25  largest 

Elans  responded  that  emplo}^er  contributions  are  made  on  an  actuarial 
asis  amounting  to  not  less  than  normal  cost  plus  40  year  amortization 
of  any  unfunded  accrued  liability. 

TABLE  G7.— RATIO  OF  PLAN  ASSETS  TO  ACCRUED  LIABILITY  FOR  FEDERAL  SYSTEMS  AND  70  PERCENT  OF 
LARGE  STATE  AND  LOCAL  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS 


[In  percent  of  plans] 


Ratio  of  assets  to  accrued  liability 

10  or 

11  to 

21  to 

31  to 

41  to 

51  to 

61  to 

71  to 

81  to 

Over 

System  category 

less 

20 

30 

40 

50 

60 

70 

80 

90 

90 

Total 

Federal   

4.5  . 

4.5 

4.5 

18.2 

31.8 

22.7 

4.5 

4.5 

4.5 

100 

State  and  local  (70  percent  of 

large  plans)   

4.6 

9.1 

5.7 

11.1 

16.5 

16.5 

16.1 

11.1 

7.0 

2.3 

100 

Largest  25  State  and  local  plans 

8.0 

8.0 

8.0 

36.0 

16.0 

16.0 

4.0 

4.0 

100 

Before  discussing  the  limitations  connected  with  the  data  in  Table 
G7,  some  additional  observations  can  be  made  on  the  relationship  of 
this  first  measure  to  other  measures  of  funding  progress.  Generally  it 
was  found  that  a  plan  with  a  minimum  ratio  (plan  assets  to  accrued 
liability)  of  70  percent  or  more  also  had  an  above  average  ratio  of 
assets  to  annual  benefit  payments  (shown  later).  A  generalization 
that  was  also  found  to  be  valid  for  all  but  the  smallest  plans  is  that  a 
plan  with  a  ratio  of  40  percent  or  more  can  be  assumed  to  have  ac- 
cumulated assets  sufficient  to  cover  the  actuarial  present  value  of 
benefits  for  all  those  currently  receiving  benefits. 

The  distribution  of  asset  to  accrued  liability  ratios  for  smaller  plans 
is  not  shown  due  to  the  small  response  rate  resulting  from  the  lack  of 
actuarial  valuations  for  such  plans.  The  mean  of  the  distribution  of 
such  ratio  for  plans  with  100  to  999  active  participants  was  significantly 
lower,  35  percent,  than  for  the  largest  plans  while  the  mean  for  the 
smallest  plans,  those  having  fewer  than  100  active  participants,  was 
only  three  percentage  points  below  that  of  the  larger  plans.  The  mean 
of  54  percent  for  state  plans  is  significantly  higher  than  the  mean  ratio 
of  45  percent  for  local  plans. 

There  is  no  general  agreement  among  pension  experts  on  the  mini- 
mum  ratio  of  plan  assets  to  accrued  liability  necessary  in  order  to  con- 
sider a  plan  "adequately"  funded.  A  factor  which  complicates  the 
derivation  of  an  accepted  minimum  funding  ratio  is  the  fact  that  when 
a  plan  is  amended  to  increase  benefits  for  past  service,  an  unfunded 
liability  is  created  which  is  ordinarily  amortized  over  a  period  of 
years.  However,  for  a  long-established  plan,  a  high  level  of  unfunded 
accrued  liability  may  indicate  that  (a)  the  plan  has  no  systematic 
program  of  reducing  its  unfunded  liability,  (b)  the  plan  may  not  even 
be  paying  its  normal  cost  and  interest  on  the  unfunded  liability,  causing 
the  unfunded  amount  to  increase,  or  (c)  unrealistic  actuarial  assump- 
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tions  have  been  resulting  in  losses,  causing  the  unfunded  amount  W 
increase.  Even  if  a  generally  accepted  minimum  funding  ratio  were 
fixed  at,  for  example,  50  percent,  the  data  shown  in  Table  G7  would 
be  inadequate  for  making  a  determination  of  the  percentage  of  public 
plans  meeting  such  a  test  (53  percent  of  the  large  state  and  local 
plans  in  Table  G7  are  shown  as  having  a  ratio  of  50  percent  or  more) . 
The  reasons  for  the  limitations  of  the  data  in  Table  G7  are  severalfold. 

First,  the  plans  which  are  excluded  from  Table  G7  because  they 
lack  actuarial  valuations  are  subsequently  shown  to  be  less  well-funded 
than  the  included  plans.  Secondly,  the  distribution  of  funding  ratios 
is  definitely  biased  upward  because  the  unfunded  accrued  liability  for 
many  plans  may  be  "frozen"  at  an  arbitrarily  low  level  or  may  be 
calculated  using  "static"  or  unrealistic  actuarial  assumptions.  This 
latter  problem  which  was  discussed  at  length  in  the  last  section  is 
illustrated  "by  the  effect  on  the  ratio  for  the  Civil  Service  Retire- 
ment System.  The  ratio  for  the  federal  plan  included  in  Table  G7 
was  calculated  at  25  percent  using  static  actuarial  assumptions. 
The  use  of  realistic  or  "dynamic"  actuarial  assumptions  would 
have  reduced  the  ratio  to  15  percent.  Such  a  change  in  assump- 
tions would  have  no  effect  on  the  ratio  for  the  Military  Retirement 
System  which  remains  at  "0"  because  of  the  plan's  totally  unfunded 
status. 

Given  the  above  information  on  funding  ratios,  it  is  possible  to 
estimate  the  "unfunded  accrued  liability"  for  the  PERS  as  a  whole. 
As  shown  in  Table  VI  of  Appendix  IV,  the  unfunded  accrued  liability 
for  all  federal  plans  is  $243  billion  based  on  actuarial  valuations  per- 
formed in  1972-76.  It  is  estimated  that  the  figure  would  be  in  the  range 
of  $425  billion  if  "dynamic"  actuarial  assumptions  were  used  instead 
of  "static"  ones. 

For  all  state  and  local  public  pension  plans  the  average  ratio  of  plan 
assets  to  accrued  liability  is  estimated  to  be  45-50  percent  based  on 
the  actuarial  information  for  plan's  having  recent  valuations.  There- 
fore, if  for  1975  the  total  actuarial  value  of  assets  is  taken  to  be  $100 
billion  for  all  defined  benefit  plans,  the  total  unfunded  accrued  liability 
for  such  plans  is  between  $100  and  $120  billion.  This  estimate  is  con- 
sistent with  other  data  showing  that  the  overall  ratio  of  unfunded 
accrued  liability  to  covered  payroll  is  in  the  neighborhood  of  100 
percent. 

The  use  of  static  actuarial  assumptions  by  many  plans  causes  the 
above  estimate  to  be  unrealistically  low,  however.  For  the  federal  Civil 
Service  Retirement  System  the  accrued  liability  based  on  dynamic  assump- 
tions was  70  percent  greater  than  under  static  assumptions.  The  under- 
statement for  state  and  local  plans  is  less,  probably  in  the  range  of 
-20-30  percent,  considering  the  fact  that  some  plans  use  dynamic 
assumptions.  Therefore  it  is  estimated  that  a  valuation  of  all  state 
and  local  pension  plans  on  dynamic  assumptions  would  reveal  a  total 
unfunded  accrued  liability  of  between  $150  and  $175  billion  for  1975. 

The  above  estimate  varies  significantly  from  the  $270  billion 
estimate  of  the  1975  unfunded  accrued  liability  for  state  and  local 
plans  presented  in  a  recent  paper,  "Funding  Public  Pensions:  Civil 
Service,  State-Local,  Military",  by  Alicia  H.  Munnell  and  Ann  M. 
Connolly.59  The  wide  variation  in  estimates  of  the  unfunded  accrued 


69  Alicia  H.  Munnell  and  Ann  M.  Connolly,  "Funding  Public  Pensions:  Civil  Service,  State-Local,  Mili- 
tary," presented  at  Federal  Reserve  Bank  of  Boston  Conference,  October  6,  1976. 
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liability  for  particular  plans  and  the  PERS  as  a  whole  serves  as  a 
graphic  reminder  of  the  sensitivity  of  such  figures  to  actuarial  assump- 
tions and  methodology.  In  the  absence  of  universally  applicable 
actuarial  standards  or  guidelines  it  is  clear  that  the  mere  disclosure  of 
plan  unfunded  accrued  liabilities  may  produce  unreliable  or  even 
misleading  comparisons  of  the  funding  status  of  different  public  em- 
ployee retirement  s}^stems. 

"QUICK  LIABILITY"  AS  A  MEASURE  OF  PERS  FUNDING 

Because  of  the  inadequacy  of  the  measures  discussed  in  the  last 
section  when  plans  use  different  actuarial  valuation  methods  and 
assumptions,  some  pension  authorities  have  used  a  measurement 
termed  the  Benefit  Securit}^  Ratio  or  BSR.60  The  BSR  is  the  ratio  of 
the  value  of  plan  assets  to  the  actuarial  present  value  of  all  accrued 
pension  benefits. 

The  actuarial  present  value  of  accrued  pension  benefits  can  be 
thought  of  as  consisting  of  three  values — (1)  the  actuarial  present 
value  of  future  benefits  for  those  persons  already  receiving  benefits 
(sometimes  referred  to  as  the  "retired  life  reserve"),  (2)  the  accumu- 
lated value  of  contributions  for  present  active  members,  and  (3)  the 
actuarial  present  value  of  benefits  attributable  to  past  service  for  all 
members  not  yet  receiving  benefits  less  the  value  of  such  benefits 
attributable  to  emplo3ree  contributions  (i.e.  the  amount  in  (2)).  The 
third  value  is  usually  not  available  for  public  plans;  therefore  the 
BSR  is  sometimes  reduced  to  the  ratio  of  plan  assets  to  the  sum  of 
(1)  plus  (2).  This  latter  ratio  has  been  termed  the  Quick  Liability 
Ratio  (QLR).61  A  QLR  of  exactly  100  percent  means  that  the  plan 
assets  are  sufficient  to  continue  paying  benefits  to  those  already  re- 
tired and  to  refund  employee  contributions  for  active  employees, 
with  nothing  left  over  to  fund  employer-provided  pensions  for  active 
employees.  A  plan  using  the  "terminal"  method  of  funding  would 
always  display  a  QLR  of  100  percent  (assuming  all  actuarial  assump- 
tions are  realized). 

For  purposes  of  this  report  the  asset  value  used  in  the  numerator 
of  the  QLR  is  the  actuarially  computed  value  of  plan  assets.  For  most 
public  plans  this  value  is  identical  to  the  book  value  of  plan  assets. 
For  the  majority  of  the  plans  responding,  the  actuarial  value  of  plan 
assets  was  found  to  be  within  5  percent  of  market  value.  For  about  17 
percent  of  the  plans  the  market  value  of  plan  assets  was  less  than  90 
percent  of  the  actuarial  value. 

It  was  assumed  that  the  values  in  the  numerator  and  the  denomina- 
tor of  the  QLR  were  computed  on  a  consistent  basis.  In  other  words, 
it  was  presumed  that  the  interest  rate  used  by  the  actuary  in  com- 
puting the  "retired  life  reserve"  was  determined  in  a  manner  con- 
sistent with  the  method  used  to  value  plan  assets.  The  QLR's  are 
overstated  for  those  plans  which  exclude  from  the  retired  life  reserve 
the  actuarial  present  value  of  future  cost-of-living  increases. 

Some  actuaries  have  expressed  the  opinion  that  the  QLR  should 
never  be  less  than  100  percent.62  The  QLR  for  60  percent  of  the  large 


*°  Frank  L.  Griffin  and  Charts  L.  Trowbridge,  Status  of  Funding  Under  Private  Pension  Plant  (Home- 
ward, Illinois:  Richard  D.  Irwin,  Inc.,  1969),  p.  4. 
See  footnote  30,  p.  17. 
M  See  footnote  27. 
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state  and  local  plans  for  which  actuarial  data  was  available  is  shown 
in  Table  G8.  About  28  percent  of  the  large  plans  and  36  percent  of  the 
25  largest  plans  fail  this  minimum  test  of  funding  adequacy.  As  will  be 
shown  later  the  remaining  40  percent  of  the  large  plans  are  consider- 
ably less  well-funded  than  the  ones  included  in  Table  G8. 

Based  on  the  measures  of  funding  progress  the  following  percentages 
of  state  and  local  plans  were  estimated  to  fall  short  of  a  QLR  of  100 
percent — large  plans,  39  percent;  medium  sized  plans,  50  percent; 
small  plans,  38  percent;  and  total  plans,  40  percent.  The  QLR  for  the 
federal  Military  Retirement  System  is  0  percent  due  to  its  totally 
unfunded  status.  The  federal  Civil  Service  Retirement  System,  like 
40  percent  of  the  large  state  and  local  plans,  was  unable  to  supply  the 
accumulated  value  of  contributions  for  active  members.  The  QLR 
for  the  Civil  Service  Retirement  System  is  about  36  percent  if  it  is 
assumed  that  the  accumulated  value  of  member  contributions  is  $20 
billion  as  of  June  1972. 

TABLE  G8— QUICK  LIABILITY  RATIOS  FOR  STATE  AND  LOCAL  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS 

[In  percent! 


Percent  of  defined  benefit  plans 

Less  than 

State  and  local  system  category  100    100  to  149    150  to  199  200  or  over  Total 


60  percent  of  large  plans   28  45  20  7  100 

25  largest  plans.   36  44  20    100 

Estimates  for — 

Large  plans  (over  1,000  active  members)..   39  

Medium  plans  (100  tc  993  active  members)   50   

Small  plans  (less  than  100  members).   38      

Total  plans   40  


It  should  be  noted  that  the  QLR  is  not  a  particularly  good  or 
informative  measure  of  the  funding  status  of  very  small  plans  or 
relatively  new  plans  that  may  have  few  retired  persons.  A  small 
contributory  plan  being  maintained  on  a  pay-as-}rou-go  basis  will 
show  a  QLR  of  100  percent  until  benefits  become  payable  to  the 
first  retiree,  at  which  time  the  ratio  may  decline  precipitously  below 
100  percent.  In  the  extreme,  the  plan  for  a  one  person  police  depart- 
ment may  show  a  constant  ratio  of  100  percent  over  a  period  of 
years  until  the  first  policeman  retires  at  which  time  the  employer 
contributions  may  jump  from  0  percent  to  50  percent  of  payroll 
and  the  QLR  ma}^  fall  to  15  percent.  Therefore,  because  just  40 
percent  of  the  small  plans  with  less  than  100  members  have  a  QLR 
of  less  than  100  percent  does  not  necessarily  imply  that  the  remaining 
60  percent  have  been  or  are  currently  being  funded  at  actuarially 
adequate  levels. 

It  should  also  be  understood  that  a  QLR  of  less  than  100  percent 
for  a  particular  plan  may  be  due  to  the  newness  of  the  plan  or  to- 
recent  sizable  benefit  increases.  A  new  plan  may  grant  substantial 
benefits  to  employees  (particularly  to  those  at  or  near  retirement) 
based  on  service  rendered  prior  to  the  plan's  establishment.  There- 
fore, even  if  such  a  plan  is  actuarially  funded,  the  QLR  may  be  less 
than  100  percent  for  a  period  of  time  until  the  retired  life  portion 
of  the  unfunded  accrued  liability  has  been  amortized.  Except  for 
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the  ve^  small  plans,  one-third  of  which  were  established  or  re- 
structured after  1965,  plan  age  was  not  found  to  be  a  highly  signi- 
ficant factor  in  explaining  the  relatively  large  percentage  of  plans 
failing  to  accumulate  assets  sufficient  to  cover  the  quick  liability. 
The  plan  age  factor  is  discussed  in  more  detail  in  the  next  section. 


RESERVE  RATIO  AS  A  MEASURE  OF  PERS  FUNDING 


Because  of  the  large  percentage  of  plans  unable  to  supply  infor- 
mation on  accumulated  employee  contributions,  the  most  extensive 
analysis  of  public  pension  plan  funding  was  performed  using  an  abbre- 
viation of  the  QLR  which  might  be  termed  the  " Reserve  Ratio"  or 
RR.  The  RR  is  the  ratio  of  plan  assets  to  the  actuarial  present  value 
of  future  benefits  for  those  already  receiving  benefits  under  a  plan. 

The  RR  is  a  less  adequate  measure  of  plan  funding  than  the  QLR; 
yet,  as  Table  G9  shows,  nearly  one-third  of  all  public  pension  plans 
have  failed  to  accumulate  assets  sufficient  to  achieve  a  reserve  ratio 
of  100  percent.  About  23  percent  of  all  large  state  and  local  plans, 
42  percent  of  the  medium  sized  plans,  and  31  percent  of  the  small 
plans  fail  to  meet  the  RR  test.  The  RR  for  the  federal  Civil  Service 
Retirement  System  is  49  percent. 

TABLE  G9. — RATIO  OF  RETIREMENT  SYSTEM  ASSETS  TO  ACTUARIAL  PRESENT  VALUE  OF  BENEFITS  FOR 

CURRENT  RECIPIENTS 


Ratio  of  assets  to  reserve  (percent) 


Plans  with 
reserve 

Less  than  equal  to 

System  category  100    100  to  149     150  to  199      Over  200  zero*  Total 


State  and  local  government: 

L  By  level  of  administration: 

A.  State  administration... 

B.  Local  administration... 
II.  State  and  local  totals  by  sys- 
tem coverage  type: 

A.  State  and  local  gov- 

ernment  

B.  Police  and  fire  

C.  Teachers  (including 

higher  education)... 


Percent  of  plans  with  an  actuarial  valuation  i 
(about  45  percent  of  all  plans) 

n  1972  or  later 

15.0 

14.5 

31.8 

38.5 

100 

25.9 

15.3 

5.9 

32.4 

20.5 

100 

20.4 

7.9 

17.2 

48.7 

5.7 

100 

27.1 

17.9 

4.1 

26.5 

24.4 

100 

15.0 

22.5 

25.0 

37.5  . 

100 

Tota!    24.9  15.2  8.2  33.0  18.7  100 


Percent  of  Total  Plans  in  Category 

Estimated  for  all  plans: 
III.  By  size  of  system: 

A.  Large.   23  

B.  Medium    42  

C.  Small   31  

Total   32  ... 


I  Small  plans  with  no  current  benefit  recipients  or  with  paid-up  annuities  for  retireesi 
Note:  Data  relates  to  table  56  in  app.  I. 

As  stated  earlier,  except  for  small  plans,  the  lesser  age  of  a  plan  was 
not  found  to  be  a  particularly  significant  factor  contributing  to  the 
larger  percentage  of  plans  failing  the  QLR  and  RR  tests.  Contrary 
to  what  might  be  expected,  newer  plans  are  more  likely  to  meet  the 
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minimum  funding  tests  even  though  they  have  had  a  shorter  period 
of  time  over  which  to  fund.  Of  the  23  percent  of  the  larger  plans  failing 
the  RR  test  only  4.3  percent  is  attributable  to  those  plans  established 
in  the  past  20  years  while  the  remaining  18.7  percent  is  attributable 
to  those  plans  established  earlier.  The  probability  of  a  large  plan  having 
a  Reserve  Ratio  of  less  than  100  percent  was  found  to  be  16  percent 
for  the  group  of  plans  established  after  1955  as  well  as  for  those  plans 
established  between  1941  and  1955.  In  contrast  the  probability  of 
failing  the  RR  test  was  found  to  be  38  percent  for  the  large  plans 
established  before  1941. 

A  similar  situation  applies  to  those  plans  having  100  to  999  active 
members.  In  this  case  plans  established  after  1955  were  found  to  have 
a  probability  equal  to  16  percent  of  failing  the  RR  test.  The  corre- 
sponding probability  for  plans  formed  prior  to  1956  is  64  percent. 
Only  15  percent  of  the  total  number  of  plans  in  the  medium  strata 
having  an  RR  of  less  than  100  percent  were  established  after  1955. 

For  small  plans  having  fewer  than  100  active  members,  the  post- 
1955  probability  of  failing  the  RR  test  is  27  percent  while  the  pre-1956 
probability  is  37  percent.  The  plans  established  in  the  past  20  years 
were  found  to  comprise  56  percent  of  the  total  number  of  small  plans 
failing  the  RR  test. 

Just  as  pension  plan  underfunding  was  found  to  be  more  likely  for 
older  plans  than  for  newer  plans,  Table  G9  shows  that  the  proportion 
of  plans  failing  the  Reserve  Ratio  test  is  larger  for  locally  adminis- 
tered plans,  26  percent,  than  for  state  administered  plans,  15  percent. 
Of  special  note  is  the  finding  that  only  two  plans  among  the  25  largest 
state  and  local  plans  failed  to  meet  the  RR  test.  The  distribution  of 
Reserve  Ratios  by  system  coverage  type  shows  that  police  and  fire 
plans  have  the  highest  probability  of  failing  the  RR  test,  27  percent, 
while  teacher  plans  have  the  lowest,  15  percent.  Considerably  more 
detail  on  plan  fimding  status  by  size  of  plan  and  coverage  type  is 
given  in  Table  56  of  Appendix  I. 

The  question  might  be  asked  as  to  why  the  older  plans,  particularly 
at  the  local  level,  tend  to  have  a  higher  probability  of  being  under- 
funded. The  answer  is  severalfold.  First,  such  plans  tend  to  be  financed 
on  a  pay-as-you-go  or  other  non-actuarial  method,  thus  diminishing 
the  level  of  assets  factored  into  the  numerator  of  the  Reserve  Ratio. 
Second,  the  benefit  levels  for  such  plans  tend  to  be  higher  than  average. 
Third,  such  plans  tend  to  be  more  generous  than  others  in  granting 
post-retirement  benefit  increases  related  to  rises  in  the  cost-of-living 
or  to  rises  in  the  levels  of  active  duty  pay.  Together  these  last  two 
items  inflate  the  value  of  benefits  in  the  denominator  of  the  Reserve 
Ratio.  For  example,  because  cost-of-living  increases  are  usually  not 
advance  funded  under  such  plans,  the  Reserve  Ratio  automatically 
decreases  by  "X"  percent  every  time  an  "X"  percent  cost-of-living 
increase  is  granted.  One  pension  authority  summed  up  this  situation 
well  by  saying  that  "funding  is  in  fact  poorest  where  it  is  most 
needed."  63 

It  should  be  noted  that  the  distribution  of  Reserve  Ratio's  in 
Table  G9  by  level  of  administration  and  coverage  type  includes  only 
those  plans  having  recent  actuarial  valuations  and  for  which  actuarial 

«  See  footnote  9,  p.  171.  '  ■       .  ■  ' 


170 


data  was  supplied.  This  first  group  of  plans  (Group  1)  includes  about 
74  percent  of  the  large  state  and  local  plans,  about  65  percent  of  the 
plans  in  the  medium  strata,  and  about  39  percent  of  the  smaller  plans 
for  a  total  of  45  percent  overall.  An  analysis  of  the  lesser  funding 
status  of  the  excluded  groups  is  presented  in  the  next  section. 


ASSETS  TO  BENEFIT  PAYMENTS  RATIO  AS  A  MEASURE  OF  PERS  FUNDING 

Another  measure  of  the  funding  status  of  public  pension  plans  that 
is  often  used  when  comparable  actuarial  values  are  lacking  is  the 
ratio  of  plan  assets  to  the  total  annual  benefit  pa}'ments  under  a  plan 
(ABPR).  For  large  plans  the  ABPR  shows  a  high  positive  correlation 
with  such  measures  as  the  Quick  Liability  Ratio  and  the  Reserve 
Ratio.  Some  care  is  needed  in  interpreting  this  measure  as  it  applies  to 
smaller  plans,  however,  as  discussed  later. 

Some  have  suggested  that  public  pension  plans  maintain  a  level  of 
assets  equal  to  10  or  15  times  current  benefit  payments  in  order  to  be 
considered  minimally  funded.64  A  pension  plan  maintaining  assets 
sufficient  to  keep  the  ABPR  at  a  level  of  10  or  greater  can  usually  be 
expected  to  also  meet  the  Reserve  Ratio  test  at  100  percent.  From 
Table  G10  it  can  be  seen  that  33  percent  of  all  state  and  local  plans 
currently  fail  to  meet  an  ABPR  test  set  just  over  10.  About  28  percent 
of  the  larger  state  and  local  plans  currently  display  an  ABPR  of  10  or 
less.  Significantly,  only  two  of  the  25  largest  state  and  local  plans, 
comprising  50  percent  of  the  asset  and  participant  universe,  were 
found  to  have  a  ratio  of  10  or  less. 

TABLE  G10.— RATIO  OF  SYSTEM  ASSETS  TO  BENEFIT  PAYMENTS  FOR  DIFFERENT  GROUPS  OF  STATE  AND  LOCAL 
PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS 

[Cumulative  percent  of  defined  benefit  plans] 

Ratio  of  the  book  value  of  system  assets  to  total  annual  benefit  payments 
Otol    2  to  5  6  to  10  11  to  15  16  to  20  21  to  25  26  to  30  31  to  35   Over  35 

System  category 


State  and  local  totals: 

A.  Group  1 — Plans  with  a  reserve 

ratio  and  having  an  actuarial 

valuation  in  1972  or  later   2.3  16.3      28.2      41.0  56.8  64.8  70.1  74.5  100 

B.  Group  2— Plans  without  a  reserve 

ratio  and  having  an  actuarial 

valuation  in  1972  or  later   13.7  33.0      35.1      35.9  48.7  49.3  50.3  50.5  100 

C.  Group  3— All  other  plans  not 

having  recent  actuarial  valua- 
tions  21.8  32.9      41.7      46.4  51.0  55.5  59.3  59.3  100 

Total   9.5  23.5      33.0      41.7  53.9  59.8  64.0  66.5  100 


Note:  Data  relates  to  table  57  in  app.  I, 


Given  the  fact  that  total  benefit  payments  for  all  state  and  local 
plans  have  been  increasing  at  an  average  annual  rate  of  about  15%, 
an  asset  to  current  benefit  payments  ratio  of  10  is  equivalent  to  about 
6  or  7  years  of  expected  future  benefit  payments.  For  state  and  local 
plans  as  a  whole  the  ABPR  is  equal  to  14.9  (see  Table  Fl).  This  ratio 
is  equivalent  to  about  8-9  years  of  the  expected  future  benefit  pay- 
ments for  the  state  and  local  plan  universe.  The  ABPR  for  the 
federal  Civil  Service  Retirement  S3'stem  was  found  to  be  5.3  or  equiva- 


"  See  footnote  28. 
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lent  to  less  than  five  years  of  future  benefit  payments.  The  APBR  is 
2.9  for  all  federal  plans  combined. 

The  overall  ratio  of  plan  assets  at  book  value  to  annual  benefit 
payments  by  size  of  system  and  coverage  category  is  given  in  Table 
Pi.  The  ABPR  is  15.4  for  large  state  and  local  plans,  8.3  for  medium 
sized  plans,  and  10.9  for  small  plans.  Part  of  this  variation  is  explained 
by  the  fact  that  smaller  plans  have  on  the  average  been  established 
much  more  recently  than  larger  plans,  and  thus  have  had  a  shorter 
period  of  time  in  which  to  build  up  assets.  However,  on  the  whole,  the 
lower  ratio  for  smaller  plans  is  explained  by  the  larger  proportion  of 
such  plans  using  non-actuarial  funding  methods. 

For  this  same  reason,  the  overall  ABPR  for  state-run  plans,  16.3, 
was  found  to  be  significantly  higher  than  the  ratio  for  locally  admin- 
istered plans,  11.8.  The  greater  use  of  actuarial  funding  methods  by 
state  administered  plans  also  explains  the  larger  funding  ratios  for 
the  state-run  plans  covering  local  government  employees.  In  the 
police  and  fire  category,  the  ABPR  is  21.5  for  state  administered  plans 
and  only  8.6  for  locally  administered  plans.  A  similar  contrast  in 
funding  ratios  for  state  vs.  local  administration  was  also  found  to 
apply  to  those  plans  covering  teachers  and  other  local  government 
employees. 

The  ratio  of  plan  assets  to  total  annual  benefit  payments  (ABPR) 
has  proved  useful  in  evaluating  the  current  funding  status  for  that 
group  of  plans  lacking  actuarial  data  and  thus  making  the  calculation 
of  the  Quick  Liability  Ratio  and  the  Reserve  Ratio  impossible.  The 
plans  included  in  Table  G9  for  which  Reserve  Ratios  were  computed 
are  shown  in  Table  GlO  as  Group  1  (making  up  about  45  percent  of 
all  plans).  The  plans  excluded  from  Table  G9  and  included  in  Table 
GlO  are  designated  Group  2  (about  22  percent  of  all  plans)  and 
Group  3  (about  33  percent  of  all  plans).  From  Table  GlO  it  can  be 
seen  that  the  Group  1  plans  having  recent  actuarial  valuations  are 
generally  much  better  funded  than  are  the  plans  in  the  other  two 
groups. 

Nearly  22  percent  of  the  Group  3  plans,  those  not  having  recent 
actuarial  valuations,  have  an  asset  to  benefit  payments  ratio  of  'TV' 
or  less  while  only  2.3  percent  of  the  Group  1  plans  are  this  poorly 
funded.  For  Group  1  plans,  a  comparison  of  Table  G9  and  Table  GlO 
shows  that  the  percentage  of  plans,  25  percent,  with  an  RR  of  less 
than  100  percent  is  roughly  equivalent  to  the  percentage  of  plans  with 
an  ABPR  of  10  or  less,  28  percent.  By  way  of  analogy,  about  35 
percent  of  the  Group  2  plans  and  42  percent  of  the  Group  3  plans  can 
be  expected  to  fail  the  RR  test. 

The  variations  in  the  distribution  of  current  funding  ratios  for 
Groups  1,  2,  and  3  were  generally  found  to  comport  with  the  differ- 
ences in  the  funding  methods  used  by  the  three  different  groups. 
Table  Gil  shows  that  20.8  percent  of  the  Group  1  plans  are  funded  on 
a  non-actuarial  basis  while  33.4  percent  of  the  Group  2  plans  and 
79.3  percent  of  the  Group  3  plans  are  non-actuarially  funded.  Nearly 
61  percent  of  the  Group  1  plans  responded  as  having  a  funding  basis 
equal  to  or  exceeding  normal  cost  plus  40  year  amortization  of  any 
unfunded  accrued  liability  while  only  10.5  percent  of  the  Group  3 
plans  indicated  actuarial  funding  at  this  level.  A  comparison  of  the 
information  in  Tables  GlO  and  Gil  shows  a  close  correlation  between 
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the  percentage  of  plans  which  are  actuarially  funded  and  the  percent- 
age of  plans  with  funding  ratios  above  the  overall  average  ABPR 
of  15. 

TABLE  Gil. — METHODS  OF  FUNDING  USED  BY  DIFFERENT  GROUPS  OF  PUBLIC  EMPLOYEE 
RETIREMENT  SYSTEMS 

[Percent  of  defined  benefit  plans] 


Nonactuarial  basis  Actuarial  basis 


Payment 

Normal  cost  less  than 

paid  and  normal  cost 

Normal     unfunded  and  40-yr 

cost  paid       accrued  amortiza- 

and  no        liability  tion  of 

unfunded     amortized  unfunded 

accrued    over  40  yrs  accrued  Un- 

liability        or  less  liability    known  Total 


Ter-  Employer 
minal  matching 
Pay-as-     fund-  other  non- 
System  category             you-go       ing  actuarial 


State  and  local  totals: 

A.  Group  1— Plans  with  a 

reserve  ratio  and  hav- 
ing an  actuarial  valua- 
tion in  1972  or  later. ...     12.8         .1  7.3  20.1  40.9  13.9       4.4  100 

B.  Group  2— Plans  without  a 

reserve  ratio  and  hav- 
ing an  actuarial  valua- 
tion in  1972  or  later   20.0   13.4  24.4  32.6  .5       9.1  100 

C.  Group  3— All  other  plans 

net  having  recent  actu- 
arial valuations   21.8        .5  57.0  7.8  2.7  4.0       6.1  100 

Total   17.0         .2  24.7  17.4  26.8  7.7       6.  1  100 


Note:  Data  relates  to  table  58  in  app.  I. 

It  might  be  noted  that  in  Table  GlO  nearly  half  of  all  the  plans  in 
Groups  2  and  3  are  shown  as  having  ABPR's  of  over  35.  The  reason 
for  this  seeming  disparity  is  that  over  96%  of  the  Group  2  and  Group 
3  plans  are  small  with  a  large  percentage  of  such  plans  being  more 
newly  formed  and  having  either  no  currrent  benefit  recipients  or  hav- 
ing very  small  benefit  payments  (which  may  amount  to  no  more  than 
the  return  of  contributions  to  a  few  terminated  employees).  A  similar 
phenomenon  occurs  in  Table  G9  where  18.7%  of  the  plans  (all  being 
smaller  plans)  are  shown  as  having  no  "reserve"  (present  value  of 
benefits  for  current  retirees,  survivor  annuitants,  etc.).  In  addition  to 
including  plans  with  no  current  benefit  recipients,  this  category  in 
Table  G9  includes  plans  (many  of  them  fully  insured)  for  which  some 
portion  of  plans  assets  have  been  transferred  to  an  insurance  company 
to  purchase  paid-up  annuities. 

Comparison  of  Public  and  Private  Pension  Systems 

A  perspective  of  the  overall  funding  progress  of  the  PERS,  and 
how  it  relates  to  the  funding  of  the  private  pension  system,  can  be 
obtained  from  the  information  shown  in  Table  Gl2.  As  can  be  seen, 
the  overall  ABPR  for  state  and  local  retirement  systems  improved  as 
many  plans  moved  away  from  pay-as-you-go  financing  and  adopted 
actuarial  funding  until  a  peak  ratio  of  19.3  was  reached  in  1960.  After 
1960  the  ratio  of  assets  to  benefit  payments  steadily  decreased  to  the 
14.9  level  shown  for  1975. 
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From  1970  to  1975  the  ABPR  for  all  State  and  local  plans  plunged 
over  18  percent.  The  forces  causing  this  decline  were  apparently  also 
present  in  the  private  pension  system  which  experienced  a  similar 
23  percent  5-year  decline  from  the  1970  ABPR  of  18.6  (which  in 
that  year  was  identical  to  the  ratio  for  the  PERS).  Over  this  recent 
5-year  period  total  public  plan  assets  increased  83  percent  while 
total  benefit  payments  jumped  124  percent;  the  corresponding  in- 
creases for  the  private  pension  system  were  55  percent  and  101  per- 
cent, respectively. 

Several  factors  explain  the  more  rapid  increase  in  benefits  over 
assets.  For  public  plans  the  average  benefit  per  recipient  increased 
67  percent  while  the  number  of  recipients  increased  34  percent.  For 
private  plans  average  benefits  per  recipient  increased  36  percent  while 
the  number  of  recipients  increased  48  percent.  For  both  public  and 
private  plans,  the  number  of  benefit  recipients  grew  substantially 
faster  than  the  number  of  active  participants  (which  increased  30 
percent  and  15  percent  respectively),  thus  reflecting  the  increased  "ma- 
turity" of  both  systems.  For  example,  the  ratio  of  benefit  recipients 
to  active  participants  for  the  private  pension  S37stem  jumped  from 
18  percent  in  1970  to  23  percent  in  1975.  This  rise  may  have  been 
accelerated  by  the  trend  to  earlier  retirement  in  this  period,  which 
was  made  more  attractive  by  early  retirement  benefit  liberalizations.65 

Undoubtedly  a  significant  portion  of  the  marked  increase  in  the 
average  benefits  per  recipient  between  1970  and  1975  was  due  to 
the  upward  pressure  on  benefits  and  wages  inspired  by  the  sharpest 
rate  of  inflation  to  prevail  since  World  War  II.  The  more  rapid 
increase  for  public  plans,  67  percent,  over  private  plans,  34  percent, 
is  partially  due  to  the  fact  that  over  90  percent  of  all  public  employee 
pensions  are  based  on  average  compensation  paid  within  the  last 
1  to  5  years  prior  to  retirement  (see  Chapter  E  for  detail  on  public 
pension  benefit  formulas) .  Probably  fewer  than  one-half  of  the  persons 
retiring  under  private  plans  in  this  period  had  their  pension  based  on 
final  average  compensation.  A  second  factor  contributing  to  the  more 
rapid  rise  in  average  benefits  under  public  plans  over  those  under 
private  plans  is  that  95  percent  of  all  public  employees  are  covered 
under  plans  which  adjust  retiree  pension  benefits  either  automatically 
or  on  an  ad  hoc  basis  to  take  into  account  rises  in  the  cost-of-living. 
Probably  less  than  a  majority  of  the  retirees  under  private  plans  had 
their  pensions  similarly  adjusted  during  the  1970-75  period  (such 
increases  for  the  most  part  taking  place  on  an  ad  hoc  basis  since  few 
plans  contain  automatic  adjustments). 

Another  factor  which  has  probably  contributed  to  the  recent  down- 
ward trend  of  the  overall  asset  to  benefit  payment  ratio,  at  least  for 
public  plans,  is  the  "softening"  of  funding  policies  of  systems  that 
once  followed  more  rigorous  contribution  schedules.66  Undoubtedly 
the  actions  of  some  employers  to  hold  down  contribution  levels  by 
means  of  altering  actuarial  assumptions  and  methods  was  brought 
about  in  the  same  inflationary  atmosphere  which  also  led  to  the 
greatly  increased  benefit  payments  during  that  period.  As  mentioned 
previously  the  actual  contributions  for  over  15  percent  of  the  largest 
state  and  local  plans  were  found  to  be  less  than  80  percent  of  the 


*5  Bankers  Trust  Company,  1975  Study  of  Corporate  Pension  Plans  (New  York,  1975). 
66  See  footnote  9,  172. 
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contributions  required  under  the  actuarial  funding  methods  used  for 
such  plans. 

Over  the  period  1970  to  1975  the  funding  progress  of  the  public 
pension  system  nearly  parallels  that  of  the  private  pension  system  as 
a  whole.  The  question  might  be  asked  as  to  whether  the  1975  ABPK 
of  14.9  for  the  public  system  and  the  1975  ABPR  of  14.4  for  the  private 
system  means  that  the  funded  position  is  nearly  identical  for  both 
systems.  This  is  undoubtedly  not  the  case  since  the  overall  ABPR 
reveals  nothing  about  the  distribution  of  plan  funding  levels  and  does 
not  take  into  account  significant  differences  in  the  benefit  structures 
and  other  plan  and  participant  characteristics  of  the  two  systems. 

There  are  several  factors  which  would  lead  one  to  believe  that  the 
private  system  is  better  funded  than  the  public  system  for  any  given 
ratio  of  assets  to  benefit  payments.  First,  the  level  of  assets  necessary 
to  meet  future  benefit  payments  is  highly  dependent  on  the  present 
ages  of  the  benefit  recipients.  On  the  whole  it  can  be  expected  that  the 
average  age  of  those  receiving  private  pension  benefits  is  significantly 
greater  than  the  age  of  those  receiving  public  pensions.  This  is  a  direct 
consequence  of  the  much  earlier  "normal  retirement  age"  under  public 
plans,  usually  between  ages  50  and  60,  than  under  private  plans, 
usually  age  65.  Therefore,  based  on  this  one  factor  alone  it  might  be 
conjectured  that  in  1975  the  private  system  as  a  whole  ma}^  exhibit  a 
funding  ratio  20  percent  to  30  percent  higher  than  the  public  system 
if  the  nearly  identical  ABPR  ratios  of  the  two  systems  were  to  be 
translated  into  an  actuarially  derived  ratio,  such  as  the  Reserve  Ratio 
discussed  earlier. 

Another  factor  which  tends  to  diminish  the  usefulness  of  the  ABPR 
as  a  comparative  measure  of  the  funding  progress  of  the  private  and 
public  systems  is  that  the  ABPR  does  not  take  into  account  future 
automatic  post-retirement  cost-of-living  increases  as  an  actuarial 
measure  would,  e.g.  the  Reserve  Ratio.  Since  the  majority  of  the 
retirees  under  public  plans  and  an  insignificant  number  of  the  retirees 
under  private  plans  enjoy  automatic  post-retirement  benefit  adjust- 
ments, an  actuarially  derived  funding  ratio  for  the  private  pension 
system,  such  as  the  Reserve  Ratio,  might  be  expected  to  be  10  percent 
to  20  percent  higher  than  the  public  system  ratio,  even  though  the  two 
systems  have  identical  ABPR's. 

A  glimpse  of  the  distribution  of  funding  ratios  for  private  pension 
plans  as  it  appeared  in  1966  is  given  in  Table  G13.  The  information 
taken  from  the  Griffin-Trowbridge  study  cited  in  Table  G13  was  based 
on  a  50  percent  subsample  of  private  plans  representing  about  25 
percent  of  the  private  pension  universe  at  that  time  (excluding  plans 
with  fewer  than  25  participants  and  plans  financed  on  a  pay-as-you-go 
basis  which  covered  less  than  3  percent  of  all  participants). 

The  overall  Reserve  Ratio  for  the  private  pension  system  can  be 
seen  to  be  3.76  for  1966.  The  Reserve  Ratio  is  1.72  for  the  25  largest 
state  and  local  plans  in  1975  (such  plans  comprise  50  percent  of  the 
PERS  asset  and  part icipant  universe).  Even  if  the  Reserve  Ratio 
(RR)  for  the  private  system  were  to  decrease  from  1966  to  1975  by 
the  same  percentage  as  the  ABPR  decreased  over  this  period,  about 
40  percent,  the  resulting  RR  of  the  private  pension  system,  2.3, 
would  still  be  at  least  30  percent  greater  than  the  RR  for  the  public 
system  as  a  whole.  This  finding  is  consi  tent  with  the  results  expected 
from  the  general  reasoning  presented  earlier.' 
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Another  means  of  comparing  the  public  and  private  systems  is  to 
utilize  the  relationship  that  a  given  plan's  Quick  Liability  Ratio 
(QLR)  is  with  rare  exception  (mainly  contributory  plans  with  no 
vesting  of  employee  contributions)  less  than  the  Vested  Benefit 
Security  Ratio  (the  VBSR  is  the  ratio  of  plan  assets  to  the  actuarial 
present  value  of  vested  accrued  benefits).  Table  Gl3  shows  that  in 
1966  23  percent  of  the  private  pension  plans  failed  to  meet  the  VBSR 
test  of  100  percent.  This  compares  with  the  estimated  40  percent  of 
all  state  and  local  plans  in  1975  which  failed  to  meet  the  QLR  test  of 
100  percent.  With  minor  exception  the  private  plans  failing  to  meet 
the  VBSR  test  had  an  effective  period  of  past  funding  of  less  than  20 
years  (i.e.  the  plan  was  not  yet  20  years  old  at  the  time  of  the  study  or 
had  a  significant  benefit  increase  within  ten  years  prior  to  the  study). 
In  contrast,  less  than  one-fourth  of  the  public  pension  plans  failing 
the  QLR  test  were  established  or  restructured  within  the  last  20  years. 

Of  special  note  in  this  regard  is  the  fact  that  36  percent  of  the  25 
largest  state  and  local  plans  failed  the  QLR  test  after  plan  age  was 
taken  into  account.  At  the  other  end  of  the  funding  spectrum,  Table 
Gl3  shows  37.6  percent  of  the  private  pension  plans  as  having  a 
VBSR  of  160  percent  or  more.  Only  two  of  the  25  largest  state  and 
local  plans,  or  8  percent,  were  found  to  have  a  QLR  of  160  percent  or 
greater  in  1975.  Table  Gl3  also  shows  54.2  percent  of  the  private 
plans  as  having  assets  sufficient  to  cover  100  percent  of  the  actuarial 
present  value  of  all  accrued  benefits  (i.e.  plans  with  a  BSR  of  100 
percent  or  more).  Only  one  of  the  25  largest  state  and  local  plans  is 
estimated  to  be  "fully  funded"  according  to  the  BSR  measure. 


TABLE  G13.— FUNDING  RATIOS  FOR  PRIVATE  PENSION  SYSTEMS,  1966 


Percent  of  plans 

Ratio  (percent) 

Vested  benefit 
security  ratio 
(VBSR) 

Benefit 
securitv  ratio 
(BSS) 

Reserve  ratio 

m 

Less  than  40   

40  to  59  

60  to  79   

80  to  99   ... 

100  to  119  

  L 1 

  3. 6 

  8.1 

  10.2 

  11.9 

3.9 
8.7 
15.1 
18.1 
20.4 

c) 
o 
o 

(0 

c) 

120  to  139  

140  to  159  

160  or  more                        .  .  

  17.0 

  10. 5 

  37. 6 

24.7 
5.3 
3.8 

0) 
0) 
(0 

Total  

  __■  100 

100.0 

0) 

Overall  ratio  for  entire  system  

  1.23 

1.0 

3.76 

1  Not  available. 

Source:  Frank  L.  Griffin  and  Charles  L.  Trowbridge,  "Status  of  Funding  Under  Private  Pension  Plans"  (Homewood, 
III.:  Richard  D.  Irwin,  Inc.,  1969). 


From  the  above  analysis  for  the  period  ending  in  1975,  just  prior  to 
the  effective  date  of  ERISA  funding  standards  for  private  plans,  it 
can  be  concluded  that  the  status  of  private  pension  plan  funding  for 
the  system  as  a  whole  had  progressed  considerably  beyond  the  funded 
status  of  the  public  emplo^'ee  retirement  system.  Generally  it  can  be 
expected  that  the  vast  majority  of  the  private  plans  failing  to  meet  a 
funding  test  such  as  the  QLR,  RR,  or  VBSR  do  so  because  of  their 
more  recent  adoption,  usually  being  within  the  past  15  or  20  years.  For 
public  plans  the  opposite  holds — i.e.,  the  older  plans  are  more  likely 
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to  be  underfunded.  The  percentage  of  public  plans  that  fail  any  given 
funding  test  can  be  expected  to  be  significantly  greater  than  the 
corresponding  percentage  of  private  plans.  On  the  other  end  of  the 
funding  distribution  it  can  be  expected  that  a  near  majority  of  private 
pension  plans  are  "fully  funded"  using  the  BSR  as  a  measure  while 
less  than  25  percent  of  all  public  systems  are  as  adequately  funded. 

A  final  perspective  on  public  pension  plan  funding  might  be  gained 
from  a  comparison  of  several  characteristics  of  public  plans  with  those 
of  collectively-bargained  multiemployer  plans  in  the  private  system. 
The  Grimn-Trowbridge  study  showed  the  average  BSR  and  VBSR 
to  be  about  30  percent  less  for  collectively-bargained  multiemployer 
plans  as  compared  with  the  averages  for  the  universe  of  private  plans.67 
From  Table  Gl4  it  can  be  seen  that  in  many  ways  the  characteristics 
of  large  state  and  local  pension  plans  parallel  those  of  multiemployer 
pension  plans.  A  more  detailed  study  based  on  actuarially  derived 
funding  ratios  may  very  well  reveal  a  closer  correlation  between  the 
funding  distributions  of  public  pension  plans  and  multiemployer  plans 
than  between  the  public  plan  and  non-multiemployer  plan  distributions. 

TABLE  G14.— DISTRIBUTION  OF  PRIVATE  PENSION  PLANS  AND  STATE  AND  LOCAL  GOVERNMENT  PENSION 
PLANS  BY  SELECTED  PLAN  CHARACTERISTICS,  1975 

Percent  of  defined  benefit  plans 


Private  pension  plans 

Single  and 

State  and  Multiem-  multiem- 
loca!  plans     ployer  plans      ployer  plans 


Size  of  plan: 

Large  (1,000  or  more  active  participants)     7. 8  i  (96. 3)  43. 2  i  (94. 9)  4. 6  i  (81. 6) 

IVedium  (100  to  999  active  participants)   13.8     (2.2)  46.4     (5.0)  15.2  (14.2) 

Small  (less  than  100  active  participants)   78.4    (1.5)  10.4      (.1)  80.2  (4.2) 


Total  

Approximate  number  of  plans. 


II.  Ratio  of  retired  and  terminated  vested  participants  to  total  partici- 
pants (percent)  (large  plans  only): 

Less  than  25  

25  to  49  __  

50  to  74  

75  to  100  


Total  

Average  ratio. 


HI.  Ratio  of  plan  assets  to  total  annual  benefit  payments  (ABPR)  (large 
plans  only): 

Less  than  5  years    

5  to  10  years  

1G  to  15  years   

15  years  or  greater  


Total  

Average  ratio  

IV.  Ratio  of  net  cash  flow  to  plan  assets  (percent)  (large  plans  only): 

Less  than  10  

10  to  19  

20  to  29  

30  or  greater  


Total  

Average  ratio. 


100.0  (100.0)  100.0  (100.  C)  100.0  (100.0) 

4,  500 

2,000 

97, 000 

.  10,100,000 

7,700.000 

33,000, 000 

78.7 
21.0 
.3 

80.5 

15.8 

2.8 

.9 

100.0 
19.7 

10G.0 

16.7  . 

12.5 

10.2 

15.5 
20.3 
51.7 

21.3 

16.3 

52.2  . 

100.0 
19.0 

100.0 

23.6  i 

23.5 
63.3 
11.2 
2.0 

26.4 

42.4 

22.1 

9.1  . 

1C0.O 
13.5 

1  Percent  of  employees. 

Source  of  private  pension  data:  Pension  Benefit  Guaranty  Corp, 


47  See  footnote  60,  p.  56. 
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SUMMARY  AND  CONCLUSIONS 

1.  Actuaries,  actuarial  valuations  and  assumptions 

Unfunded  public  pension  plans  have  been  referred  to  as  "financial 
time-bombs".68  The  cause  of  this  situation  is  clear: 

Plans  [are]  launched  without  knowledge  of  ultimate  cost.  Neither  at  establish- 
ment nor  on  the  occasion  of  subsequent  elaboration  of  the  pension  plans  have  cost 
calculations  been  made  by  qualified  actuaries.  The  increase  for  a  great  number  of 
years  of  the  annually  maturing  claims  of  a  pension  system  at  a  more  rapid  pace 
than  the  annual  payroll  expenditures  of  the  corresponding  active  force  has  not 
been  appreciated.69 

Incredibly,  this  early  warning  made  in  1916  by  the  New  York 
City  Commission  on  Pensions  still  goes  unheeded  by  the  major- 
ity of  the  public  employee  retirement  systems  today. 

A  realistic  assessment  of  pension  costs  is  unknown  for  the  vast 
majority  of  public  employee  retirement  systems.  One-third  of  the 
total  public  pension  plans  at  all  levels  of  government  did  not  have 
actuarial  valuations  in  the  five  year  period  ending  in  1975.  This 
figure  would  have  been  dramatically  higher  had  it  not  been  for  the 
recent  steps  taken  by  two  states  (having  nearly  one-fourth  of  all 
plans)  to  require  actuarial  valuations  for  the  plans  within  their  juris- 
dictions. Most  of  the  plans  lacking  actuarial  valuations  were  financed 
on  a  pay-as-you-go  or  other  non-actuarial  basis. 

A  considerable  degree  of  pension  cost  blindness  was  also  exhibited 
among  the  two-thirds  of  the  public  plans  basing  contribution  rates 
at  least  in  part  on  actuarial  funding  methods.  Almost  75  percent  of 
such  plans  understate  current  pension  costs  and  unfunded  accrued 
liabilities  by  ignoring  1)  the  value  of  future  automatic  cost-of-living 
increases  to  retirees,  or  2)  the  value  of  benefit  increases  related  to 
future  earnings  increases. 

The  use  of  unrealistic  actuarial  assumptions  by  public  pension 
plans  and  their  actuaries  is  an  outgrowth  of  the  lack  of  actuarial 
standards  applicable  to  public  plans.  There  is  presently  no  require- 
ment that  actuarial  assumptions  and  methods  be  reasonably  related 
to  the  experience  of  public  pension  plans.  Under  these  circumstances, 
even  if  actuarially  computed  values  are  disclosed,  there  is  no  assurance 
that  such  values  can  be  used  as  meaningful  comparative  measures 
of  the  funding  progress  of  public  pension  plans.  The  evidence  suggests 
that  few  governmental  units  voluntarily  disclose  such  figures  anyway 
(e.g.  in  accord  with  the  voluntary  disclosure  suggested  in  the  Munici- 
pal Finance  Officers  Association  guide  "Governmental  Accounting, 
Auditing  and  Financial  Reporting").70 

There  is  a  compelling  need  for  public  pension  plan  actuarial  valua- 
tions and  for  uniform  actuarial  measures  and  standards  to  enable 
plan  participants,  plan  sponsors,  and  taxpayers  to  assess  the  present 
funding  status  and  future  funding  needs  of  their  systems. 

2.  Present  funding  practices 

Over  42  percent  of  the  federal,  state,  and  local  pension  plans  are 
funded  on  a  non-actuarial  basis  (17  percent  are  pay-as-you-go). 
Actuarial  valuations  are  usually  not  made  for  these  plans,  thus 


«  See  footnote  28. 

«  See  footnote  29,  p.  76. 

70  See  footnote  57. 


180 


public  officials  are  unlikely  to  know  the  progression  of  pension  costs 
under  such  plans. 

On  the  other  hand,  it  is  estimated  that  20  to  25  percent  of  all 
public  plans  currently  meet  ERISA-like  funding  standards.  These 
same  plans  also  exhibited  the  greatest  level  of  past  funding  prog- 
ress (under  the  several  funding  measures  used  in  the  study).  How- 
ever, there  is  strong  evidence  to  indicate  that  over  the  past  decade 
the  funding  levels  have  been  dropping  for  the  more  well-funded  plans 
even  as  other  plans  have  been  converted  from  pay-as-you-go  to 
reserve  funding. 

3.  Current  funding  status 

Because  of  inadequate  actuarial  assumptions,  the  actuarial  values 
supplied  the  Pension  Task  Force  were  understated  for  many  plans. 
Using  the  understated  values,  it  was  conservatively  estimated  that 
40%  of  the  total  federal,  state  and  local  pension  systems  (including  the 
federal  Civil  Service  Retirement  System,  the  Military  Retirement 
System,  and  the  Judicial  Systems)  fail  to  meet  the  funding  test  which 
many  pension  experts  consider  a  bare  minimum.  This  test  requires 
pension  plan  assets  to  be  sufficient  to  1)  return  accumulated  member 
contributions  to  all  active  employees,  and  2)  continue  paying  benefits 
to  those  persons  already  retired. 

The  relative  burden  of  past  underfunding  varies  over  a  wide  range. 
For  the  state  and  local  plans  supplying  actuarial  data  (usually  the 
more  well-funded  plans),  the  ratio  of  unfunded  accrued  liability  to 
current  active  payroll  ranged  from  0  percent  to  over  800  percent  of 
payroll.  This  ratio  was  found  to  be  less  than  150  percent  of  payroll  for 
all  of  the  25  largest  state  plans  (these  plans  cover  50  percent  of  all 
state  and  local  system  assets  and  participants).  For  the  federal  systems, 
the  estimated  ratios  based  on  realistic  actuarial  assumptions  are — 516 
percent  for  the  Civil  Service  Retirement  System  and  1600  percent  for 
the  Military  Retirement  System.  The  results  of  a  recent  study  by  one 
state  of  its  plans  (covering  nearly  one-fourth  of  all  state  and  local 
plans)  reflects  the  funding  status  of  the  universe  of  municipal  pension 
plans.  This  study  characterized  the  funding  status  of  the  pension  plans 
in  only  four  of  30  cities  in  that  state  (with  plan  ratios  of  150  percent  of 
payroll  or  less)  to  be  "adequate".71  The  funding  status  of  the  plans  in 
ten  cities  was  described  as  "very  critical"  where  the  unfunded  ac- 
crued liability  was  380  percent  of  payroll  or  more.  The  plans  in  the 
remaining  16  cities  were  described  as  having  "critical"  or  "serious" 
funding  problems. 

The  public  pension  plans  (both  large  and  small)  with  the  most  severe 
funding  problems  tend  to  be  older  (many  were  established  before 
1941),  to  have  above  average  benefit  levels,  and  to  be  more  heavily 
concentrated  at  the  local  level  of  government.  As  to  benefit  levels,  the 
quarter  of  the  plans  paying  the  lowest  benefits  have  an  overall  funding 
ratio  (assets  to  accrued  liability)  which  is  45  percent  greater  than  that 
for  the  quarter  of  the  plans  paying  the  highest  benefits. 

4-  The  need  for  reserve  funding 

In  the  face  of  the  climbing  unfunded  accrued  liabilities  of  the  public 
employee  retirement  system,  amounting  to  about  $150-$  175  billion 
for  state  and  local  plans  and  $425  billion  for  federal  plans,  it  would 


«  See  footnote  30. 
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seem  to  be  sheer  folly  for  individual  plans  and  the  PERS  collectively  to 
continue  to  ignore  the  true  level  of  pension  costs  by  foregoing  actuarial 
valuations,  by  recognizing  pension  costs  only  as  benefits  become  pay- 
able, and  by  resorting  to  actuarial  gimmickry  in  order  to  reduce  con- 
tribution levels.  Sound  arguments  are  made  in  favor  of  reserve  funding 
for  public  pension  plans  that  serve  to  discredit  pay-as-you-go-pension 
financing  methods. 

Recent  events  underscore  the  fact  that  governmental  permanence 
does  not  guarantee  program  solvency.  Indeed,  the  ability  of  govern- 
ments to  raise  revenues  in  order  to  meet  the  rising  costs  of  pension 
or  other  programs  is  limited  by  the  ability  and  willingness  of  the 
citizens  to  pay.  The  recent  recommendations  made  by  the  United 
States  General  Accounting  Office  have  applicability  to  state  and 
local  as  well  as  federal  pension  programs  for  public  employees: 

Funding  of  federal  retirement  systems  remains  a  serious,  growing  problem 
that  needs  further  attention.  We  believe  that  retirement  costs  for  all  systems 
should  be  determined  and  funded  on  a  dynamic  basis.  The  Congress,  employees, 
and  the  taxpayers  should  not  be  misled  by  unrealistic  estimates  of  retirement 
costs.  When  the  full  costs  are  not  recognized  there  may  be  a  tendency  to  adopt 
added  benefits  which  could  jeopardize  the  eventual  affordability  of  the  retire- 
ment systems.  Lack  of  full  cost  recognition  also  results  in  the  understatement 
of  the  cost  of  Government  programs,  including  subsidies  to  agencies  whose 
operations  are  intended  to  be  self-supporting.  Furthermore,  without  full  funding, 
the  Government's  retirement  system  liabilities  are  not  totally  reflected  in  the 
public  debt. 

We  recommend  that  the  Congress  enact  legislation  requiring  all  federal  retire- 
ment systems  to  be  funded  on  a  dynamic  normal  cost  basis  and  that  the  difference 
between  dynamic  normal  cost  and  emplo}'ee  contributions  be  charged  to  agency 
operations.72 


72.  See  footnote  8,  p.  15. 


Chapter  H — PERS  Fiduciary  and  Investment  Practices 


It  has  long  been  established,  both  in  law  and  society  generally,  that 
a  person  who  occupies  a  position  of  trust  and  confidence  with  respect 
to  another  must  act  fairly,  honestly,  candidly,  and  with  scrupulous 
good  intentions  while  occupying  that  position  of  trust.  The  standard 
was  articulated  50  years  ago  by  New  York  Court  of  Appeals  Chief 
Judge  Cardozo: 

Many  forms  of  conduct  permissible  in  a  workaday  world  for  those  acting  at 
arm's  length  are  forbidden  to  those  bound  by  fiduciary  ties.  A  trustee  is  held  to 
something  stricter  than  the  morals  of  the  market  place.  Not  honesty  alone,  but 
the  punctilio  of  an  honor  the  most  sensitive,  is  then  the  standard  of  behavior.  As 
to  this  there  has  developed  a  tradition  that  is  unbending  and  inveterate.  Uncom- 
promising rigidity  has  been  the  attitude  of  courts  of  equity  when  petitioned  to 
undermine  the  rule  of  undivided  loyalty  by  the  "disintegrating  erosion"  of  par- 
ticular exceptions.  .  .  .  Only  thus  has  the  level  of  conduct  for  fiduciaries  been 
kept  at  a  level  higher  than  that  trodden  by  the  crowd.1 

That  those  who  administer  governmental  pension  systems  occupy 
such  a  position  of  trust  and  confidence  with  regard  to  the  participants 
and  beneficiaries  of  the  pension  plan  is  clear.  Such  a  position  of  trust, 
if  not  explicitly  extended  by  statute,  is  inherent  in  the  office  itself. 
To  the  participants  and  beneficiaries,  those  with  control  of  the  pension 
system  have  control  over  the  most  vital  aspects  of  their  retirement 
years.  To  a  large  degree,  the  economic  well-being,  and  frequently  the 
physical  and  emotional  well-being  of  participants  in  governmental 
pension  plans  are  placed  in  the  control  of  those  who  administer  such 
systems.  It  is  apparent  that  those  who  control  the  pension  plan 
assets,  administer  the  plan,  and  influence  its  benefit  structure  and 
funding  practices  are  fiduciaries  as  that  term  is  used  by  Chief  Judge 
Cardozo.  This  Chapter  will  explore  the  degree  to  which  plan  fiduciaries 
satisfy  the  standard  of  behavior  spelled  out  in  Meinhard  v.  Salmon, 
and  required  by  society's  sense  of  decency  and  propriety. 

State  Representative  Dan  Angel  of  Michigan  in  a  recent  speech 
outlined  the  scope  and  importance  of  the  general  fiduciary  respon- 
sibilities that  plan  officials  owe  to  the  plan  participants  and  bene- 
ficiaries: "Public  pension  policy  is  much,  much  more  than  a  technical 
argument  between  actuaries.  The  stakes  are  perhaps  as  high  as  our 
lives,  our  fortunes  and  our  sacred  honor." 2 

DISCLOSURE 

It  is  easily  seen  how  inadequate  or  inaccurate  communication  of 
basic  plan  provisions  from  plan  officials  to  plan  participants  and 
beneficiaries  can  produce  injustices  of  an  extreme  nature.  A  plan 
participant,  in  making  career  and  personal  decisions  that  will  vitally 
affect  his  or  her  interest  in  the  retirement  plan,  cannot  make  those 


1  Meinhard  v.  Salmon,  249  N.Y.  458,  464,  164  N.E.  543,  546  (1928). 

2  "The  Public  Pension  Morass",  delivered  before  the  National  Seminar  on  Public  Pension  Issues,  Wash- 
ington, D.C  September  15, 1977.  ;      ,  - 
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decisions  intelligently  unless  given  an  opportunity  to  understand  the 
basic  provisions  of  the  pension  plan.  Consider  the  situation  of  a  plan 
participant  who  leaves  the  plan  only  a  few  weeks  or  months  prior  to- 
becoming  vested  in  his  plan  interest,  and  who  was  never  adequately 
informed  of  the  vesting  provisions  of  the  plan  by  the  plan  adminis- 
trator. Yet,  as  shown  in  Table  C4,  only  46.6  percent  of  governmental 
plans  in  fact  automatically  provide  this  vital  information  to  plan 
participants.  Similarly,  disclosure  to  the  employee  of  the  amount  of 
his  own  contributions  to  the  plan  is  essential  to  intelligent  financial 
planning  by  the  plan  participant,  and  presumably  ought  to  be  dis- 
closed accurately  and  frequently  to  plan  participants.  However,  only 
49.1  percent  of  all  governmental  plans  furnish  such  information  to  par- 
ticipants automatically,  while  8.2  percent  simply  do  not  furnish  such 
information,  even  upon  request  (Table  C4).  Disclosure  to  participants 
of  the  level  of  accrued  benefits  likewise  is  elemental  to  the  maintenance 
of  a  fair  and  honest  relationship  between  the  plan  and  its  participants 
and  beneficiaries.  The  surve}T  material  shows  that  only  24.8  percent  of 
governmental  plans  furnish  such  information  automatically,  and  19 
percent  do  not  furnish  it  even  upon  request  (Table  C4). 

It  should  be  noted  that  in  many  instances  plan  fiduciaries  do  satisfy 
this  fiduciary-type  standard  by  regularly  and  fully  disclosing  this 
crucial  information  to  plan  participants.  Approximately  92.7  percent 
of  public  employee  retirement  systems  covering  teachers  automatically 
furnish  plan  descriptions  to  plan  participants.  Among  plans  admin- 
istered by  the  states,  86.5  percent  automatically  furnish  participants 
with  statements  of  their  contributions.  Among  teacher  plans  this 
disclosure  is  made  automatically  by  97.5  percent  of  plans.  With  regard 
to  statements  of  accrued  benefits,  59.6  percent  of  state  administered 
plans,  and  85.9  percent  of  teacher  plans,  automatically  disclose 
information  regarding  accrued  benefits  (Table  C4). 

The  failure  by  many  governmental  plans  to  fully  and  regularly  dis- 
close vital  information  to  plan  participants  represents  a  failure  by 
those  pi ans  and  their  officials  to  fully  discharge  a  portion  of  their 
general  fiduciary  obligations  to  plan  participants,  a  failure  which  un- 
doubtedly has  produced  lasting  but  easily  avoidable  harm  to  plan 
participants  and  beneficiaries. 

AWARENESS  OF  LEGAL  PROVISIONS 

This  same  absence  of  fair  and  loyal  administration  of  the  plan  is 
sometimes  evident  in  the  diligence  plan  officials  demonstrate  in  learn- 
ing of  and  complying  with  legal  developments  that  have  a  significant 
impact  on  the  plan  participants.  The  Internal  Revenue  Code  and  its 
qualification  requirements,  for  instance,  can  very  substantially  affect 
the  design,  funding,  and  administration  of  public  employee  retirement 
systems,  as  well  as  the  tax  liability  of  governmental  plan  participants.3" 
Yet  57.5  percent  of  the  governmental  plan  administrators  have  indi- 
cated that  they  are  not  familiar  with  the  qualification  process  (Table 
G5),  a  lack  of  awareness  which  could  produce  dire  consequences  for  the 
plan  and  its  participants.  In  testimony  before  the  Labor  Standards 
Subcommittee,  Honorable  William  Wilcox,  Secretary  of  the  Depart- 

"Supr*,  p.  30j 
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ment  of  Community  Affairs  of  the  State  of  Pennsylvania,  refers  to- 
many  communities  in  Pennsylvania  that  fail  to  submit  actuarial  as- 
sessments required  by  state  law,  thereby  forfeiting  certain  pension 
fund  income  that  would  be  generated  if  the  local  plan  officials  dili- 
gently complied  with  state  legal  requirements.4  Part  II  of  this  Report 
outlines  the  body  of  federal  law  which  presently  affects  the  PERS.5 
It  is  highly  doubtful  that  many  state  and  local  governmental  plan 
administrators  have  a  sufficient  understanding  of  that  body  of  law 
to  enable  them  to  minimize  the  liabilities  their  plans  might  face  because 
of  violations  of  these  regulations  and  statutes.  In  each  of  these  in- 
stances, the  failure  of  plan  officials  to  act  diligently  and  thoughtfully 
in  their  administration  of  the  plan  and  discharge  of  general  fiduciary 
duties  can  be  detrimental  to  both  the  governmental  plan  and  its 
participants. 

ENFORCEMENT  OF  PLAN  PROVISIONS 

The  failure  of  plan  officials  in  some  instances  to  vigorously  enforce 
the  substantive  provisions  of  the  plan  may  also  be  characterized  as  a 
failure  to  properly  discharge  the  general  fiduciary  duties  of  that  plan 
office.  A  report  issued  b}^  the  United  States  Department  of  Com- 
merce 6  indicates  that  in  June,  1976,  among  participants  of  the 
District  of  Columbia  Police  and  Fire  Plan  receiving  benefits  under  the 
plan,  only  19  percent  were  receiving  benefits  because  of  age  or  length  of 
service,  whereas  81  percent  were  receiving  benefits  on  account  of 
disability.  With  regard  to  the  Denver  police  plan,  the  report  indicates 
approximately  40  percent  of  those  receiving  benefits  under  the  plan 
had  satisfied  the  age  and  service  requirements  while  nearly  59  percent 
of  those  receiving  benefits  were  doing  so  under  the  disability  provisions 
of  the  plan.  The  Denver  fire  plan,  in  June  of  1972  (the  last  year  for 
which  records  are  available),  paid  benefits  under  the  age  and  service 
part  of  its  plan  for  only  35  percent  of  those  receiving  benefits,  and  paid 
the  remaining  64  percent  of  benefit  recipients  on  account  of  their 
disability.  These  figures  stand  in  sharp  contrast  to  the  vast  majority 
of  governmental  plans,  in  which  far  more  participants  qualify  for 
benefits  under  the  age  and  service  provisions  of  the  plan  than  under  the 
disability  provisions.  To  the  extent  that  the  high  disability  retirement 
rates  result  from  lax  enforcement  of  disability  requirements,  the 
officials  responsible  may  be  in  violation  of  their  general  fiduciary 
responsibilities.  Clearly  the  remaining  plan  participants  and  their 
beneficiaries,  not  to  mention  the  taxpayers,  suffer  as  a  result  of  this 
type  of  fiduciary  breach.  In  1972,  for  example,  the  Hudson  County, 
N.J.,  Employees  Pension  Fund  was  forced  into  receivership  largely 
as  a  result  of  abuses  in  the  plan's  eligibility  and  disability  provisions. 

ACCOUNTING^  AUDITING,  AND  ACTUARIAL  STANDARDS 

The  establishment  and  maintenance  of  professional  accounting, 
auditing,  and  actuarial  practices  is  part  of  the  general  fiduciary 
responsibility  which  plan  officials  owe  to  the  plan  participants.  Obvi- 

4  Hearings  on  H.R.  9155,  and  H.R.  808,  before  the  Subcommittee  on  Labor  Standards,  Committee  on 
Education  and  Labor,  U.S.  House  of  Representatives,  94th  Congress,  1st  Session,  p.  111. 
s  Supra,  p.  7. 

•  Finances  of  Employee- Retirement  Systems  of  State  and  Local  Governments  in  1975-76,  Bureau  of  the 
Census,  May,  1977. 


186 


ously  an  accurate  accounting  of  the  plan's  assets  and  liabilities, 
estimation  of  funding  status  and  expectancies,  and  auditing  of  plan 
procedures  are  essential  to  the  honest  and  responsible  operation  of  the 
pension  system.  In  many  instances,  plan  officials  admirably  dis- 
charge these  obligations.  The  survey  material  and  other  reported 
material  suggest,  however,  that  serious  problems  exist  for  many 
governmental  plans  in  each  of  these  areas. 

As  indicated  in  Chapter  C,  supra,  governmental  plans  frequently 
are  not  subject  to  the  audit  and  other  review  procedures  to  which 
private  sector  plans  are  subject.  About  one- third  of  the  state  ,and 
local  plans  are  not  audited  on  an  annual  basis.  Almost  one-half  of 
governmental  plans  are  not  audited  by  outside  auditors.  Approxi- 
mately 4.6  percent  of  governmental  plans  are  never  audited  at  all. 

With  regard  to  valuation  of  plan  assets,  between  60  percent  and 
70  percent  of  governmental  plans  do  not  disclose  the  market  value  of 
plan  assets,  even  though  market  value  is  clearly  important  to  the 
measurement  of  the  solvency,  investment  performance,  and  general 
financial  condition  of  a  plan. 

In  the  context  of  actuarial  valuations,  the  survey  shows  that  about 
45  percent  of  public  plans  receive  actuarial  reviews  annually  whereas 
nearly  one-third  of  all  plans  have  had  no  actuarial  review  within 
the  last  five  years.  Almost  25  percent  of  governmental  plans  have  not 
had  such  a  review  for  at  least  ten  years. 

Furthermore,  the  absence  of  uniform  accounting,  auditing,  and 
actuarial  standards  for  governmental  plans  makes  the  measure- 
ments and  practices  that  are  performed  of  questionable  validity. 
The  Municipal  Finance  Officers  Association,  in  issuing  its  guide- 
lines regarding  disclosure  of  unfunded  pension  plan  liabilities,  im- 
plicitly recognizes  the  need  for  improved  standards  in  this  area. 
Similarly,  statements  by  the  bond  rating  services  suggesting  a  high 
level  of  skepticism  with  regard  to  the  valuations  presently  made 
reflect  both  the  need  for  heightened  accounting,  auditing,  and  actuarial 
standards  for  public  plans  generally,  as  well  as  greater  uniformity 
regarding  terminology  and  methodology  in  each  of  these  areas.7 

CORRUPTION  AND  DISHONESTY 

A  closely  related  issue  involves  the  need  for  accounting  and  audit- 
ing standards,  as  well  as  personal  conduct  standards  for  plan  officials, 
in  the  context  of  corruption  and  dishonesty  among  plan  officials 
and  others  dealing  with  the  plan.  Dr.  David  Bronner,  Secretary- 
Treasurer  of  the  Alabama  Retirement  Systems,  recently  noted  that 
his  funds  had  \ 'absolutely  no  policy  guidelines  for  the  person  in  my 
position.  There  are  no  policies  on  such  things  as  self -dealing,  dealing 
in  hot  issues  .  .  .  There  is  no  policy  requiring  disclosure  of  any 
transactions  I  make  for  my  personal  account,  no  disclosure  of  who 
loans  are  made  to  and  any  relationship  the  person  in  my  position  may 
have  with  those  parties".8 

Obviously  the  absence  of  such  standards  does  not  necessarily  mean 
that  plan  officials  will  proceed  to  act  dishonestly.  Indeed,  Bronner 
made  his  comments  in  reporting  bribe  attempts  made  by  brokers  who 


7  See,  e.g.,  Pensions  and  Investments,  Aupust  15, 1977,  p.  50. 

8  Pensions  and  Investments,  October  25,  1976,  p.  5. 
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were  attempting  to  persuade  him  to  invest  the  funds'  assets  in  a 
particular  manner.  But  the  absence  of  such  standards  no  doubt 
increases  the  likelihood  of  such  abuses.  Bronner  suggests  that  the 
absence  of  such  controls  in  Alabama  served  as  "an  open  invitation  to 
the  wrong  kinds  of  people".9  Pension  consultant  Robert  Tilove 
recently  wrote  that  "Preventing  corruption  requires  a  system  of 
accountability  by  those  who  make  the  decisions,  full  recordkeeping, 
reporting  and  disclosure,  and  a  system  of  independent  audits  and 
evaluative  reviews."  10 

The  institution  and  maintenance  of  professional  auditing,  account- 
ing, and  actuarial  practices,  and  the  enforcement  of  a  code  of  behavior 
for  plan  officials  is  central  to  both  proper  operation  of  a  public  em- 
ployee retirement  s}^stem  and  the  satisfactory  discharge  by  plan 
officials  of  their  general  fiduciaiy  responsibilities. 

RECORDKEEPING  AND  CLAIMS  PROCEDURES 

Other  aspects  of  plan  administration  which  involve  general  fiduciary 
responsibilities  are  the  recordkeeping  practices  and  claims  procedures 
of  state  and  local  governmental  plans.  Chapter  C  discusses  the 
laxities  and  deficiencies  occasionally  found  in  a  governmental  plan's 
collection  and  retention  of  data  relating  to  participants'  service 
records,  entitlements,  amounts  of  contributions,  and  so  on.  Obviously, 
deficient  plan  practices  in  these  areas  can  cause  serious  harm  to  par- 
ticipants. Those  entitled  to  benefits  may  never  get  them.  Persons  not 
entitled  under  the  plan  may  unjustly  receive  benefits.  Terminating 
employees  who  are  denied  accurate  information  on  the  value  of  ac- 
cumulated contributions  and  vested  benefits  may  be  unable  to  intel- 
ligently and  economically  elect  whether  to  withdraw  their  contribu- 
tions, remain  in  the  plan,  and  so  on.  Obviously  inadequate  record- 
keeping by  plan  administrators  represents  a  breach  of  the  general 
fiduciary  responsibility  that  plan  officials  owe  to  participants  and 
beneficiaries  as  an  element  of  their  positions  as  plan  officials. 

Less  than  open  and  fair  claims  review  procedures  represent  a  similar 
disservice  to  plan  participants  and  beneficiaries.  An  element  of 
responsible  plan  administration  necessarily  includes  the  review  of 
participants'  claims  by  plan  officials  who  fully  understand  the  relevant 
plan  provisions  and  are  sufficiently  removed  from  daily  involvement 
with  the  applicant  to  permit  impartial  review  of  the  claim  for  benefits. 
Written  notice  of  the  reason  for  denial  of  a  claim  and  an  opportunity 
for  the  participant  to  refute  the  basis  of  that  denial  are  equally  im- 
portant components  of  a  claims  review  procedure  that  purports  to  be 
fair  and  responsive  to  the  relationship  of  trust  and  confidence  which 
exists  between  the  plan  participant  and  plan  officials. 

DILIGENCE 

A  general  obligation  to  act  diligently  and  conscientiously  to  further 
the  interests  of  the  pension  plan  and  its  participants  and  beneficiaries 
is  an  additional  component  of  the  fiduciary  responsibilities  incumbent 
on  plan  officials.  The  precise  nature  of  this  duty,  as  might  be  expected, 


»7d. 

i°  Public  Employee  Pension  Funds,  by  Robert  Tilove  (Columbia  University  Press,  N.Y.  1976),  p.  217; 
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varies  considerably,  dependent  on  the  nature  of  the  event  affecting  the 
plan  and  the  position  of  the  plan  official  who  is  involved.  For  instance,  a 
failure  of  plan  officials  to  affirmatively  respond  to  a  proposed  alteration 
in  the  plan  benefit  structure  that  would  undermine  the  fiscal  solvency 
of  the  plan  may  be  characterized  as  a  breach  of  their  general  fiduciary 
obligations  to  the  plan.  Similarly,  if  a  plan  official  becomes  aware  of  a 
plan  practice  or  proposed  plan  provision  that,  for  example,  directly 
contravenes  the  applicable  Internal  Revenue  Code  limitations  on 
benefits  (section  415)  by  paying  a  participant  in  a  defined  benefit 
plan  an  annual  benefit  that  exceeds  100  percent  of  the  average  compen- 
sation for  the  participant's  high  three  years,  then  it  is  apparent  that 
the  plan  official  should  take  appropriate  action  to  so  inform  the  legis- 
lature or  other  persons  who  may  be  responsible  and  capable  of  taking 
corrective  measures.  The  same  would  be  true  of  other  applicable  state 
and  federal  law  requirements.  To  stand  by  idly  while  actions  take 
place  which  would  seriously  undermine  the  stability  and  soundness  of 
the  pension  plan  can  hardly  be  said  to  be  appropriate  action  under  the 
general  fiduciary  standards  applicable  to  plan  officials.  While  this 
aspect  of  fiduciary  behavior  is  perhaps  too  subtle  to  be  drafted  into  a 
readily  comprehensible  code  of  conduct,  it  has  at  its  core  a  high  degree 
of  conscientiousness  and  thoughtfulness  by  plan  officials  with  regard 
to  the  general  operation  of  the  plan  and,  of  course,  the  welfare  of 
the  plan  participants  and  beneficiaries. 

PLAN  ASSETS  AND  FIDUCIARY  RESPONSIBILITY 

Fiduciary  responsibility  provisions  in  the  specific  context  of  the 
management  and  investment  of  public  employee  retirement  plan 
assets  (as  opposed  to  plan  administration  generally)  are  also  of  tre- 
mendous consequence  to  the  participants  and  beneficiaries  of  govern- 
mental plans.  Indeed,  it  is  difficult  to  imagine  an  element  of  pension 
plan  operations  for  which  Judge  Cardozo's  admonition  in  Meinhard  v. 
Salmon  11  is  more  appropriate.  There  is  virtual  unanimity  within  the 
pension  community  that  those  who  have  control  of  pension  plan  assets 
and  direct  the  investment  of  such  assets  should  be  held  to  high  stand- 
ards of  behavior  and  should  face  liability  upon  failing  to  satisfy  that 
standard. 

Yet  throughout  the  universe  of  state  and  local  government  retire- 
ment systems  there  is  a  virtual  absence  of  clear  guidelines  in  this  vital 
area. 

Initially,  the  term  "fiduciary"  is  itself  seldom  clearly  defined  in  the 
various  state  and  local  plans.  Hence  it  is  unclear  which  plan  officials 
(e.g.  trustees,  investment  advisors,  attorneys,  accountants,  actuaries, 
administrators,  custodians,  etc.)  are  subject  to  whatever  standard  of 
conduct  is  required  under  state  or  local  law  for  trustees  and  fiduci- 
aries generally,  and  pension  plan  trustees  and  fiduciaries  specifically. 

The  substance  of  the  standard  of  conduct  to  which  plan  trustees 
and  fiduciaries  with  plan  asset  management  and  investment  respon- 
sibilities are  subject  is  also  seldom  set  forth  with  any  clarity.  Thus 
even  when  it  is  perceived  that  a  trustee's  conduct  or  an  investment 
manager's  performance  has  been  unsatisfactory^,  or  even  irresponsible 


11  Supra,  note  1. 
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and  highly  imprudent,  the  absence  of  a  codified,  substantive  standard 
of  conduct  to  which  the  fiduciary  can  be  held  frequently  precludes 
recovery  by  the  plan  or  its  aggrieved  participants.  A  review  of  well- 
known  public  plan  "abuses"  demonstrates  that  the  erring  plan  fidu- 
ciary is  seldom  held  liable  to  the  plan  for  the  damages  the  fiduciary's 
irresponsible  actions  have  caused  to  the  plan,  its  participants,  and  the 
sponsoring  governmental  entity. 

Furthermore,  the  relationship,  in  terms  of  responsibilities,  between 
various  plan  trustees  and  fiduciaries  is  seldom  set  forth.  Plan  partic- 
ipants frequently  do  not  enjoy  the  protection  that  results  from  an 
asset  management  and  investment  methodology  whereby  certain 
plan  trustees  and  fiduciaries,  in  appropriate  circumstances,  are  held 
responsible  for  the  proper  discharge  of  duties  by  a  co-trustee  or  co- 
fiduciary.  The  absence  of  satisfactory  standards  to  govern  these 
relationships  may  result  in  unnecessary  and  costly  mishandling  of 
plan  assets  and  the  inefficient  investment  of  plan  assets,  all  of  which, 
in  one  form  or  another,  ultimately  injures  plan  participants,  the 
sponsoring  governmental  entity,  and  the  citizens  and  taxpayers  of 
that  entity. 

The  public  plan  universe,  in  a  related  area,  frequently  fails  to  place 
control  of  investments  in  a  person  or  group  possessing  the  sophisti- 
cation to  adequately  direct  such  investments  or  to  adequately  direct 
the  selection  of  a  qualified,  professional,  investment  manager  who  in 
turn  would  direct  the  specific  investments.  Louis  Kohlmeier  in  his 
study  12  (see  Appendix  XIV)  discusses  the  experiences  of  the  public 
pension  system  of  Albany,  Georgia.  That  city's  pension  fund  had 
earned  an  annual  return  on  investments  of  1.1  percent  for  an  eleven 
year  period  during  Avhich  the  chairman  of  the  city  pension  board  was  a 
director  of  the  bank  which  served  as  the  fund's  investment  manager. 

The  Survey  material  (Table  C2,  supra),  indicates  that  only  2.1 
percent  of  state  and  local  government  pension  plans  maintain  a 
separate  investment  board,  presumably  containing  expertise  with 
regard  to  the  investment  of  plan  assets.  It  must  be  noted  that  the  mere 
absence  of  a  specialized  investment  board  does  not  necessarily  produce 
poor  or  unprofessional  investment  policy.  In  conjunction  with  the 
absence  of  general  fiduciary  standards  in  the  context  of  plan  invest- 
ments and  asset  management,  however,  the  absence  of  specialized 
investment  boards  no  doubt  generates  certain  deficiencies  in  asset 
management  and  investment.  A  review  of  the  Census  Bureau's  Keport 
on  state  and  local  government  retirement  systems,  for  example,  reveals 
that  many  small  plans,  not  having  the  benefit  of  investment  expertise, 
retain  an  extremely  high  percentage  of  plan  assets  in  cash  and  similar 
deposits. 

One  pension  commentator  has  suggested  that  limitations  often 
found  on  a  public  plan's  ability  to  pay  top  dollar  for  investment 
advice,  and  the  "widespread  belief  that  the  system's  board  of  direc- 
tors must  be  personally  responsible  for  day-to-day  transactions," 
have  significantly  hampered  the  effective  management  of  PERS  plan 
assets.13  Another  pension  commentator  recently  addressed  the  issue 


12  Conflict  of  Interest:  State  and  Local  Pension  Fund  Asset  Management,  (20th  Century  Fund,  N.Y.),  1976. 

13  Public  Funds;  The  Herculean  Task  is  Under  Way,"  by  Barbara  A.  Patocka,  Pensions,  May/June, 
1973,  p.  36. 
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of  control  and  investment  of  plan  assets  by  non-expert  trustees  and 
other  plan  officials  and  stated : 

In  many  public  systems,  the  power  to  decide  on  investment  rests  in  the  hands 
of  trustees  who  are  not  equipped  to  make  investment  decisions.  The  board  fre- 
quently consists  largely  of  public  officials  and  employee  representatives  who  do 
not  have  the  relevant  background — yet  they  are  generally  legally  required  to 
make  decisions  ... 

If  the  final  responsibility  for  deciding  on  each  transaction  rests  with  a  board 
of  trustees  it  is  unlikely  in  most  cases  that  an  optimum  investment  policy  will  bo 
followed.  Trustees  are  burdened  with  responsibilities  which,  in  most  cases,  they 
are  not  trained  to  fulfill.  .  .  ,14 

The  frequent  placement  in  the  PERS  of  plan  asset  management  and 
investment  authority7-  in  non-expert  plan  officials  often  produces 
investment  policies  and  practices  that  are  significantly  less  valuable 
than  that  expected  from  professional  investment  advisors  and  man- 
agers, and  generally  found  in  private  sector  plans.  To  the  extent 
that  the  plan  thereby  foregoes  investment  income  which  it  might 
otherwise  earn,  it  is  the  plan  participants  and  plan  sponsor  that  suffer. 

This  Chapter  (supra)  discusses  at  length  the  auditing,  accounting, 
and  reporting  practices  of  state  and  local  government  pension  plans 
and  how  such  practices,  if  deficient,  may  represent  breaches  of  the 
general  fiduciary  obligations  which  plan  officials  owe  to  plan  partici- 
pants and  beneficiaries.15 

It  is  readily  apparent  that  unsatisfacton^  practices  in  these  vital 
areas  can  contribute  to  inappropriate  management  of  assets  and 
improper  investment  decisions.  Recall  that  between  60  percent  and 
70  percent  of  governmental  plans  do  not  disclose  the  market  value 
of  plan  assets.16  It  does  not  seem  possible  that  proper  investment 
decisions  can  be  made  if  the  current  market  value  of  various  plan 
assets  is  not  regularly  tabulated.  Whether  a  plan  asset  in  the  form  of  a 
readily  marketable  security  should  be  held  or  sold  by  the  plan  must 
be  based,  at  least  in  part,  on  the  present  market  value  of  the  security. 
An  article  in  Pensions11  notes  how  certain  public  pension  systems 
shifted  their  portfolios  from  issues  favoring  the  payment  of  dividends 
to  issues  favoring  capital  growth,  following  an  alteration  in  the  ac- 
counting technique  of  the  plan  to  permit  the  actuarial  recognition  of 
certain  unrealized  capital  gains.  A  recent  investment  survey  conducted 
jointly  by  the  Pension  Research  Council  of  the  University  of  Pennsyl- 
vania and  the  Pension  Task  Force  suggests  that  accounting  methods 
affect  investment  decisions  in  one-fourth  of  large  public  employee 
retirement  systems.  The  improper  maintenance  of  accounting,  audit- 
ing, actuarial,  and  reporting  standards  can  produce  a  fiduciary 
breach  by  a  plan  official  in  the  specific  context  of  plan  asset  manage- 
ment and  investment  as  readily  as  such  deficient  practices  can  gen- 
erate shortcomings  with  regard  to  a  plan  official's  general  fiduciary 
obligations. 

LOCAL  INVESTMENTS 

The  recurring  tendency  on  the  part  of  governmental  plan  fiduciaries 
to  manage  and  invest  plan  assets  in  a  manner  consciously  designed 
to  benefit  various  local  interests  represents  a  relatively  well  recog- 


H  Supra,  note  10  at  p.  211,  213. 

is  Cf.  Chapter  C. 

M  Snpra,  p.  186. 

17  .Supra,  note  13,  at  p.  38. 
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nized  problem  with  regard  to  the  investment  of  public  plan  assets. 
This  investment  and  management  proclivity  becomes  undesirable 
when  plan  trustees  and  fiduciaries  favor  locally-oriented  service  pro- 
viders and  investments  despite  the  fact  that  such  investments  may 
not  be  in  the  best  interests  of  the  plan  and  its  participants.  Louis 
Kohlmeier,  in  his  study  (see  Appendix  XIV)  states: 

One  of  the  most  persistent  conflict-of-interest  situations  in  the  management  of 
public  pension  funds  results  from  the  policy,  followed  by  many  funds,  of  hiring 
local  bankers,  brokers,  and  investment  advisors  and  the  practice  of  investing 
in  local  securities,  even  though  better — or  lower  cost — services  and  higher  yielding 
investments  may  well  be  available  outside  local  boundaries.18 

Similar  findings,  particularly  with  regard  to  the  use  of  home  state 
custodians,  are  contained  in  an  article  in  Pensions.19 

Often,  it  should  be  noted,  use  of  local  service  providers  and  invest- 
ment in  local  real  estate  and  securities  issuers  is  mandated  by  statute 
or  custom.  Pennsylvania,  for  instance,  for  many  years  restricted  state 
pension  fund  investments  in  mortgages  on  real  property  to  property 
within  Pennsylvania.20  Illinois  law  has  required  that  the  custodian  of 
certain  state  pension  fund  assets  must  be  an  Illinois  bank.21  The  direc- 
tor of  the  New  Jersey  State  Investment  Council,  which  directs  the 
investment  of  certain  state  retirement  systems,  has  acknowledged 
that  strong  pressure  is  exerted  on  him  to  trade  securities  through 
New  Jersey  brokerage  firms,  or  at  least  through  brokerage  firms  that 
maintain  New  Jersey  offices.22  The  general  problem  is  clearly  wide- 
spread. The  Pension  Research  Council-Pension  Task  Force  investment 
survey  found  that  nearly  one-fifth  of  large  public  systems  were  limited 
by  statute  or  policy  to  selecting  only  those  entities  with  in-state  or 
local  offices  as  outside  investment  advisors.  Almost  two-thirds  of  all 
governmental  plans  were  found  to  be  required  by  statute  or  policy 
to  use  local  or  in-state  brokerage  firms  to  execute  trades.  More  than 
one-half  of  large  public  systems  were  found  to  be  restricted  by  statute 
or  policy  to  the  selection  of  in-state  or  local  asset  custodians. 

Even  though  these  locally  oriented  practices  are  frequently  insti- 
tuted or  maintained  with  the  honorable  intention  of  creating  jobs  in 
the  local  area,  generating  local  tax  revenues,  increasing  the  capital 
available  for  local  business  expansion,  and  so  on,  it  is  the  plan  and  its 
participants  who  experience  the  injury  when  such  practices  occur 
despite  the  availability  of  a  better  service  arrangement  or  investment 
elsewhere.  For  instance,  the  most  expert  investment  advice  may  not 
be  available  locally.  Similarly,  the  most  economical  brokerage  or 
custodial  services  for  the  plan  may  be  available  from  a  firm  that  does 
not  maintain  a  local  office.  Obviously,  the  best  investment  available, 
whether  in  real  estate  or  otherwise,  is  not  necessarily  located  within 
the  geographical  confines  of  the  political  unit  in  which  the  pension 
plan  is  located.  The  same,  of  course,  is  true  of  custodians,  advisors, 
and  so  on. 

Plan  participants  and  beneficiaries  should,  at  a  minimum,  be  entitled 
to  have  the  assets  of  their  retirement  system  invested  in  a  manner 
which  will  generate  the  greatest  overall  benefit  for  the  pension  plan. 


1S  Supra,  note  12  at  p.  23. 
19  Supra,  note  13  at  p.  40. 
18  Supra,  note  12  at  p.  23. 
41  Supra,  note  19  at  p.  40. 
»  Institutional  Investor,  July  7, 1975,  p.  65. 
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When  assets  are  managed  or  invested  for  any  purpose,  no  matter  how 
meritorious  in  terms  of  general  social  policy,  other  than  to  benefit  the 
participants  of  the  pension  plan,  the  legitimate  interests  of  the  plan 
participants  are  jeopardized. 

SUBSTANTIVE  STANDARDS 

A  closely  related  issue  involves  the  specific  substantive  standards 
which  ought  to  govern  public  plan  fiduciaries  who  manage  and  invest 
plan  assets.  Questions  at  the  very  core  of  the  duties  of  governmental 
plan  trustees  and  fiduciaries  with  control  over  plan  assets  readily 
appear:  To  what  purposes  should  pension  plan  assets  be  put?  To  whom 
do  plan  fiduciaries  and  trustees  owe  their  loyalities?  What  guidelines 
should  govern  the  investment  and  management  of  governmental  plan 
assets? 

Conventional  trust  law,  as  amplified  by  this  section's  opening 
quotation  from  Meinhard  v.  Salmon,23  as  well  as  the  virtually  unani- 
mous view  that  pension  plan  benefits  have  been  earned  by  plan 
participants  and  that  the  associated  plan  assets  therefore  "belong" 
exclusively  to  them  rather  than  to  the  sponsoring  governmental 
entity,  require  that  the  above  questions  be  resolved  in  the  manner 
most  favorable  to  plan  participants  and  beneficiaries.  That  is,  pension 
assets  should  be  used  for  the  sole  purpose  of  providing  benefits  and 
defraying  administrative  costs.  Plan  fiduciaries  and  trustees  should 
owe  then  primary  loyalties  to  the  plan  participants  and  beneficiaries. 
Finally,  the  management  and  investment  of  plan  assets  should  be 
accomplished  by  plan  trustees  and  fiduciaries  (1)  using  the  care,  skill, 
prudence,  and  diligence  under  the  circumstances  then  prevailing  that 
a  prudent  man  acting  in  a  like  capacity  and  familiar  with  such  matters 
would  use  in  the  conduct  of  an  enterprise  of  a  like  character  and  with 
like  aims,  and  (2)  diversifying  the  investments  of  the  plan  to  minimize 
the  risk  of  large  losses,  unless  under  the  circumstances  it  is  clearly 
prudent  not  to  do  so. 

A  review  of  the  record,  however,  amply  demonstrates  that  public 
plan  trustees  and  fiduciaries  frequently  do  not  satisfy  these  standards 
in  this  most  vital  area,  to  the  substantial  detriment  of  plan  beneficiaries 
and  participants. 

Consider  the  locally-oriented  investment  practices  described  above. 
A  decision  to  retain  a  particular  service  provider  because  the  provider 
is  based  locally  strongly  suggests  that  the  fiduciary  may  not  be  using 
plan  assets  exclusively  to  provide  benefits  and  defray  reasonable 
administrative  costs.  A  decision  to  limit  certain  kinds  of  plan  invest- 
ments to  securities  or  property  located  where  the  plan  is  located 
ignores  the  possibility  that  a  more  prudent  and  more  productive 
investment  might  be  found  elsewhere.  Similarly,  a  preference  for 
investments  with  a  local  flavor  may  raise  issues  of  conflicting  loyalties 
on  the  part  of  the  plan  fiduciary  considering  a  potential  investment. 
An  investment  decision  that  might  indicate  a  high  sense  of  loyalty  to 
a  state  or  city  (e.g.,  buying  industrial  development  bonds  of  a  declining 
municipality)  may  well  conflict  with  the  fiduciary's  obligation  of 
loyalty  to  the  plan  participants.  It  is  questionable,  for  instance, 


23  Supra,  note  1. 
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whether  the  exclusive  use  of  North  Dakota's  two  licensed  brokers  for 
all  trades  involving  the  North  Dakota  state  retirement  system  is 
necessarily  most  beneficial  to  plan  participants  and  beneficiaries.24  It 
is  certainly  conceivable  that  a  more  competitive  method  of  selecting 
brokers,  including  the  consideration  of  out-of-state  brokers,  might 
result  in  better  brokerage  rates,  and  so  on. 

The  frequent  purchase  of  tax-exempt  securities  by  state  and  local 
government  pension  plans  represents  a  vivid  example  of  failure  by 
plan  trustees  and  fiduciaries  to  satisfy  both  general  fiduciary  standards 
and  the  specific  substantive  standards  that  apply  to  the  management 
and  investment  of  plan  assets.  It  is  clear  that  many  plans  invest  large 
percentages  of  plan  assets  in  such  securities.  A  recent  report  by  the 
Census  Bureau  25  reveals,  for  instance,  that  the  general  retirement 
system  for  Revere,  Massachusetts  had  invested  59  percent  of  its  assets 
in  state  and  local  government  securities.  For  the  general  fund  of 
Jersey  City,  New  Jersey,  the  figure  is  35  percent,  and  for  the  New 
York  City  Teachers'  Retirement  System,  the  figure  is  30  percent. 

There  is  near  universal  agreement  among  knowledgeable  observers 
that  it  is  inherently  imprudent  for  a  tax-exempt  governmental  pension 
plan  to  invest  in  tax-exempt  state  and  local  government  securities. 
One  commentator  states  :  "[F]  or  a  tax-exempt  pension  fund,  investing; 
in  tax-exempt  state  or  local  obligations  is,  with  rare  exception, 
senseless."  26 

A  similar  attitude  is  expressed  by  an  official  of  the  Ohio  State 
Teachers'  Retirement  System,  who  states:  "I  cannot  see  why  there 
should  be  any  great  interest  on  the  part  of  tax-exempt  organizations 
in  the  purchase  of  tax-exempt  securities.  The  lower  yields  available 
on  state  and  municipal  debts  can  only  increase  the  liability  of  the 
employer."  27 

When  the  governmental  pension  plan  fiduciary  invests  plan  assets 
in  tax-exempt  securities  issued  by  the  plan  sponsor,  the  fiduciary  may 
well  be  acting  not  only  imprudently,  but  also  in  violation  of  the  duty 
to  use  plan  assets  exclusively  to  benefit  the  participants  and  to  act 
with  primary  loyalty  to  participants.  It  is  of  course  possible  that  the 
fiduciary  who  directs  the  investment  in  good  faith  perceives  that  the 
best  investment  available  is  the  purchase  of  securities  issued  by  the 
plan  sponsor.  But  frequently,  it  is  clear,  the  purchase  is  made  pri- 
marily to  benefit  the  issuing  municipality  or  state,  rather  than  plan 
participants  and  their  beneficiaries.  One  observer  has  noted:  "In 
practice  .  .  .  the  fund's  investments  in  the  obligations  of  their  own 
states  and  muuicipalities  do  not  seem  to  have  been  made  for  any 
high  public  or  social  purpose.  Although  their  motivations  are  buried 
in  unrecorded  history,  it  is  likely  that  the  commitments  were  made 
by  state  and  municipal  treasurers  as  a  matter  of  convenience — and 
occasional  necessity — to  support  the  market  for  public  obligations  or 
even  to  fund  some  pet  political  project."  28  It  is  well  recognized  that 
the  purchase  of  $2.5  billion  of  New  York  City  bonds  by  five  New  York 


«  Supra,  note  10  at  p.  24. 

»  Supra,  note  6. 

28  Supra,  note  10  at  p.  205. 

J7  Letter  of  James  L.  Sublett,  quoted  at  p.  46,  Conflicts  of  Interest:  State  and  Local  Pension  Funds  Asset 
Management,  supra,  note  12. 
»  Supra  note  12  at  p.  45-46. 
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City  Pension  Funds  was  done  primarily  as  an  attempt  by  the  plan 
trustees  to  stave  off  bankruptcy  by  the  city. 

Inasmuch  as  the  agreement  to  purchase  the  city  securities  was 
itself  contingent  on  (1)  exemption  of  the  purchases  from  the  Internal 
Revenue  Code  prohibited  transaction  and  exclusive  benefit  rules,  and 
(2)  passage  by  the  New  York  legislature  of  a  bill  indemnifying  the 
plan  trustees  against  liability  for  making  such  purchases,  it  was 
implicitly  recognized  by  all  the  parties  to  the  agreement  that  govern- 
mental plan  assets  were  to  be  used  for  some  purpose  other  than 
generating  income  to  the  fund  or  defraying  reasonable  administrative 
expenses.  The  fiscal  emergency  faced  by  New  York  City  of  course 
bears  heavily  on  any  consideration  of  these  events.  Similar  investments 
have  been  made  by  other  municipalities  and  states.  To  the  extent  that 
plan  officials,  in  approving  investments  in  securities  issued  by  plan 
sponsors,  base  that  investment  decision  on  something  other  than  a 
concern  if  or  the  welfare  of  the  beneficiaries  of  their  trust  obligations, 
the  duty  of  exhibiting  primary  loyalty  to  plan  participants  appears  to 
be  unfulfilled.  The  issue  is  made  more  complex  by  the  fact  that  govern- 
ment officials  frequently  serve  as  plan  fiduciaries,  often  in  an  ex  officio 
capacity. 

MANAGEMENT  AND  INVESTMENT  LIMITATIONS 

Although  a  great  manj^  governmental  plans  exhibit  a  high  level  of 
professionalism  and  sophistication  in  the  management  and  invest- 
ment of  the  plan  assets,  it  is  clear  that  many  governmental  plans  do 
not.  Professional  and  efficient  conduct  by  plan  fiduciaries  in  the 
management  of  the  investment  portfolio  and  the  selection  of  invest- 
ments and  investment  advisors  are  essential  elements  of  prudence 
in  the  context  of  the  management  and  investment  of  plan  assets.  The 
failure  to  conduct  such  matters  professionally  and  efficiently  repre- 
sents a  breach  of  fiduciary  obligation  with  regard  to  the  assets  involved. 

This  problem  recurs  in  a  variety  of  forms.  In  many  instances, 
trustees  and  other  plan  fiduciaries  are  sharply  limited  by  law  with 
regard  to  the  kinds  of  investments  that  can  be  made.  "Legal  fists", 
containing  an  exhaustive  list  of  permitted  investments,  are  still  found 
in  some  states,  although  not  as  frequently  as  in  the  past.29  Some  states 
by  law  still  restrict  the  degree  to  which  public  plan  assets  can  be  in- 
vested in  various  categories  of  investments  (e.g.  common  stocks).30 
Frequently,  this  unsophisticated  investment  attitude  stems  directly 
from  the  plan  trustees  and  fiduciaries  themselves.  Many  plans,  for 
instance,  do  not  sell  securities  which  are  currently  listed  below  book 
value,  for  fear  of  showing  a  capital  loss,  despite  the  fact  that  taking 
the  loss  and  reinvesting  the  proceeds  might  well  generate  more  income 
to  the  plan  in  the  end.31  Inactive  management  of  the  portfolio  of 
government  plans  appears  to  be  common  in  the  public  sector,  as 
revealed  by  turnover  rates  far  below  that  found  among  private  sector 
funds  and  other  money  managers.32 

Similarly,  restrictions  are  sometimes  found  on  a  plan's  ability  to  use 
plan  assets  to  secure  first  rate  investment  and  management  advice. 


28  Supra,  note  10,  at  p.  201. 

»°  Supra,  note  10,  at  p.  202;  see  aho  Chapter  F,  infra: 

11  Supra,  note  10,  p.  206. 

«  Supra,  note  10,  at  pp.  210-11. 
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Whether  resulting  from  statutory  limitations  imposed  by  the  legisla- 
ture, or  a  vain  and  parochial  attitude  on  the  part  of  the  plan  officials 
responsible  for  making  investments,  the  failure  to  secure  qualified 
investment  advice,  including  review  of  investments  on  an  ongoing 
basis,  may  represent  a  failure  by  the  fiduciar}?-  to  act  prudently  and  in 
the  best  interests  of  the  plan  participants  and  beneficiaries.33 

A  number  of  additional  observations  are  in  order.  Most  individuals 
who  serve  as  trustees  and  fiduciaries  of  their  state  and  local  govern- 
mental retirement  systems  demonstrate  a  sense  of  diligence,  intelli- 
gence, good-faith,  and  honesty  in  the  performance  of  their  duties. 
Hence  it  is  not  surprising,  and  largely  because  of  the  efforts  of  these 
dedicated  officials,  that  informed  observers  in  discussing  governmental 
plans  in  recent  years  could  comment  that  "overall,  with  all  the  con- 
siderable problems  that  remain,  the  public  employee  retirement  system 
has  made  enormous  and  genuine  progress  in  the  past  few  years",34 
and  "In  the  past  two  decades,  public  systems  have  radically  improved 
their  investment  policies  and  procedures."  35 

Yet  the  record  unquestionably  demonstrates  that  many  govern- 
mental plans  do  not  conduct  fiduciary  matters,  both  generally  and 
with  regard  to  the  management  and  investment  of  plan  assets,  in  a 
manner  that  affords  plan  participants  and  beneficiaries  the  protection 
to  which  they  should  be  entitled.  The  grave  importance  of  proper 
administration  of  a  retirement  system  and  pension  funds  that  are 
designed  to  provide  retirement  income  to  employees  and  their  bene- 
ficiaries requires  that  safeguards  and  procedures  be  maintained  in 
order  to  insure,  as  nearly  as  possible,  that  the  "punctilio  of  an  honor 
the  most  sensitive"  36  is  indeed  the  standard  of  behavior  for  those 
charged  with  such  responsibility.  Taken  as  a  whole,  the  PERS 
universe  at  present  all  too  often  lacks  such  safeguards  and  procedures, 
and  fiduciary  abuse,  whether  in  the  form  of  diminished  investment 
income,  mishandled  plan  assets,  inept  enforcement  of  benefit  eligibility 
requirements,  insufficient  disclosure  of  plan  provisions  to  partici- 
pants, and  even  plan  insolvency  and  bankruptcy,  have  too  frequently 
been  the  result. 

SUMMARY  AND  CONCLUSIONS 

1.  Management,  accounting,  auditing,  and  disclosure  practices 

Public  employee  retirement  systems  frequently  lack  adequate  ad- 
ministrative controls,  thereby  hindering  proper  plan  operations. 

About  one-third  of  the  total  number  of  governmental  pension  plans 
lack  annual  audits.  Nearly  one-half  of  such  plans  have  never  had 
external  independent  reviews.  Incredibly,  over  8  percent  of  the  pen- 
sion plans  covering  local  government  employees  have  never  been 
audited.  Approximately  one-third  of  the  governmental  plans  have 
been  neglected  actuarially,  most  never  having  conducted  an  actuarial 
valuation.  The  absence  of  uniform  accounting,  auditing,  and  actuarial 
standards  for  governmental  plans  makes  the  measurements  and  prac- 
tices that  are  performed  of  questionable  validity. 


M  Supra,  note  13  at  p.  36. 

34  Supra,  note  13  at  p.  4S. 

35  Supra,  note  10  at  p.  220. 

36  Supra,  note  1. 
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The  lack  of  accountability  of  public  pension  plan  fiduciaries  has  led 
to  violations  of  the  Internal  Revenue  Code  and  possibly  other  federal 
laws,  failure  to  disclose  information  vital  to  the  interests  of  plan 
participants,  and  to  favoritism  and  abuse  in  benefit  determinations. 
Nearly  60  percent  of  the  public  pension  plan  administrators  stated 
that  they  are  unfamiliar  with  the  application  of  the  Internal  Revenue 
Code  qualification  process  to  their  plans,  a  lack  of  awareness  which 
needlessly  places  plan  assets  and  participant  benefits  in  jeopardy  of 
federal  taxation.  In  many  cases  plan  participants  are  not  informed 
of  basic  plan  provisions  or  the  amount  of  their  vested  benefits,  result- 
ing in  the  unwarranted  forfeiture  of  millions  of  dollars  of  earned  pen- 
sion benefits.  In  other  cases,  the  lax  enforcement  of  disability  require- 
ments has  caused  unwarranted  drains  on  pension  plan  assets.  Such 
abuse  even  forced  one  plan,  the  Hudson  County,  New  Jersey  Employ- 
ees Pension  Fund,  into  receivership. 

The  inadequate  accounting,  auditing,  actuarial,  recordkeeping,  dis- 
closure, and  other  administrative  practices  found  in  many  public 
pension  plans  represent  a  failure  by  those  plans  and  their  officials  to 
fully  discharge  their  general  fiduciary  obligations  to  plan  participants. 
Plan  fiduciaries  should  be  required  to  act  prudently  and  for  the 
exclusive  purpose  of  providing  benefits  to  plan  participants  and 
beneficiaries. 

2.  Investment  restrictions  and  limitations 

Various  statutory  and  self-imposed  policy  restrictions  on  public 
pension  plan  investments  and  investment  practices  have  impaired 
plan  investment  returns  and  created  needless  conflicts  of  interest. 

Restrictions  and  pressures  to  use  local  investment  services,  regard- 
less of  whether  such  services  are  of  the  best  quality  at  the  most  favor- 
able price,  are  widespread.  The  Pension  Task  Force — Pension  Re- 
search Council  investment  survey  shows  that  outside  investment 
advisors  for  nearly  one-fifth  of  the  large  state  and  local  retirement 
S3^stems  are  limited  by  statute  or  policy  to  those  service  providers 
with  in-state  or  local  offices.  Similarly,  nearly  two-thirds  of  such  plans 
are  restricted  to  using  local  or  in-state  brokerage  firms  to  execute 
trades.  More  than  one-half  of  such  systems  are  also  restricted  to  using 
in-state  or  local  custodians.  This  kind  of  parochialism  often  carries 
over  into  mortgage  and  real  estate  investment  policies  limiting  such 
investments  to  in-state  or  local  properties. 

The  investment  performance  of  many  state  and  local  pension  funds 
continues  to  be  hampered  because  of  statutory  and  policy  restrictions 
on  investment  expenses  and  portfolio  composition.  First  rate  invest- 
ment management  and  advice  may  be  foreclosed  to  the  pension  plans 
having  such  restrictions.  "Legal  lists",  containing  an  exhaustive  list 
of  permitted  investments,  are  still  found  in  some  states.  About  10  per- 
cent of  the  large  state  and  local  plans  still  preclude  common  stock 
investments.  In  60  percent  of  such  plans  common  stock  investment  is 
limited  to  less  than  35  percent  of  total  pension  plan  assets. 

The  unsophisticated  investment  attitudes  of  the  plan  trustees  in 
some  plans  permit  plan  accounting  practices  to  preclude  certain 
investment  transactions,  such  as  "bond  swaps",  which  would  improve 
long-term  plan  investment  returns.  One-fourth  of  the  large  public 
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pension  plans  responding  to  the  Pension  Task  Force  investment 
survey  indicated  that  accounting  methods  do  in  fact  affect  invest- 
ment decisions. 

Clearly  the  various  investment  restrictions  confronting  public 
employee  retirement  systems  hinder  the  efficiency  of  the  total  port- 
folio management  of  such  plans.  In  fact,  nearly  one-fourth  of  the 
large  state  and  local  public  pension  plans  responding  to  the  Pension 
Task  Force-Pension  Research  Council  investment  survey  indicated 
that  such  restrictions  impaired  pension  fund  investment  performance 
over  the  past  five  years. 

3.  Plan  assets  and  fiduciary  responsibility 

Throughout  the  universe  of  state  and  local  public  employee  retire- 
ment systems,  there  is  a  virtual  absence  of  clear  fiduciary  responsi- 
bility guidelines.  The  term  "fiduciary",  where  it  does  appear  (see 
Appendix  V  for  a  state  by  state  analysis),  is  seldom  clearly  defined. 
Also,  the  standard  of  conduct  to  which  trustees  and  fiduciaries  may 
be  subject  is  seldom  set  forth  with  clarity. 

Because  of  the  absence  of  adequate  fiduciary  standards  and  of 
investment  policy  guidelines  requiring  recordkeeping,  reporting,  dis- 
closure, and  independent  audits  and  reviews,  conflicts  of  interest  in 
the  public  pension  arena  have  often  ripened  into  clear  examples  of 
fiduciary  abuse.  After  being  offered  a  bribe,  the  Secretary-Treasurer 
of  one  large  state  retirement  system  remarked  that  his  system  has 
absolutely  no  policy  guidelines  regarding  self-dealing  or  requiring 
disclosure  of  party-in-interest  loans  or  similar  transactions.  Partly 
because  the  lack  of  preventive  safeguards  present  open  invitations  for 
abuse,  public  officials  have  in  the  past  been  charged  and  convicted  of 
bribery  in  relation  to  public  pension  plan  investments. 

In  other  instances,  public  pension  funds  have  lost  income  because 
of  imprudent  asset  holdings  in  low-interest  and  non-interest  bearing 
bank  accounts.  The  assets  of  some  plans  have  been  diminished  and 
depleted  because  of  unqualified  investment  advice.  The  absence  of 
codified  substantive  standards  of  conduct  making  fiduciaries  respons- 
ible for  their  imprudent  actions  has  frequently  prevented  aggrieved 
pension  plans  and  their  participants  from  recovering  the  losses  they 
have  incurred. 

The  absence  in  many  public  pension  plans  of  responsible  or  profes- 
sional investment  management  is  clearly  illustrated  by  the  fact  that 
between  60  percent  and  70  percent  of  governmental  pension  plans  do 
not  compute  or  disclose  the  market  value  of  plan  assets,  even  though 
market  value  is  clearly  important  to  the  measurement  of  the  solvency, 
investment  performance,  and  general  financial  condition  of  a  pension 
plan. 

After  a  period  of  diminishing  public  pension  plan  investment  in 
state  and  local  government  securities,  such  investments  are  on  the 
increase  in  some  plans.  In  most  cases,  such  investments  are  inappro- 
priate in  light  of  the  low-yielding,  non-taxable  nature  of  such  securities 
and  the  tax-exempt  nature  of  governmental  plans.  Because  the  invest- 
ment of  public  pension  funds  in  state  and  local  government  securities 
usually  lowers  investment  returns  unnecessarily,  and  is  fraught  with 
conflict  of  interest  and  great  potential  for  the  impairment  of  pension 
plan  stability,  the  investment  of  plan  assets  in  state  and  local  govern- 
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ment  securities  should  be  limited  and  subject  to  a  prudence 
requirement. 

The  existing  standard  of  care  which  governmental  plan  fiduciaries 
are  required  to  satisfy  is  inadequate  with  regard  to  the  investment  and 
management  of  pension  plan  assets.  Fiduciaries  should  be  required  to 
act  prudently  and  for  the  exclusive  purpose  of  providing  benefits  to 
plan  participants  and  beneficiaries,  in  accordance  with  the  principle 
that  pension  benefits  have  been  earned  by  plan  participants  and  that 
the  associated  plan  assets  therefore  "belong"  exclusively  to  them  rather 
than  to  the  sponsoring  government. 


APPENDIX  I 


TABULAR  RESULTS  OF  THE  PENSION  TASK  FORCE 
SURVEY  OF  PUBLIC  EMPLOYEE  RETIREMENT  SYS- 
TEMS 

EXPLANATION  OF  THE  TABULAR  DATA  FROM  THE  PENSION  TASK  FORCE 
SURVEY  OF  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS 

The  data  from  the  Pension  Task  Force  Survey  of  Public  Emplo3'ee 
Retirement  Systems  is  presented  in  the  59  tables  contained  in  this 
Appendix.  The  survey  data  is  presented  in  an  extremely  detailed  for- 
mat in  order  that  the  information  be  of  maximum  usefulness  to  plan 
administrators,  public  officials,  public  employees,  and  others  having 
an  interest  in  public  employee  retirement  s}Tstems. 

Before  proceeding  to  an  explanation  of  the  tables,  the  reader's 
attention  is  directed  to  Appendix  III  which  describes  the  survey 
methodology.  Generally,  the  survey  data  is  presented  separately  for 
federal  systems  (see  Appendix  IV  for  a  listing  of  the  68  federal  plans) 
and  for  the  systems  covering  state  and  local  government  employees. 
The  data  for  state  and  local  systems  is  presented  1)  by  size  of  system, 
2)  by  level  of  administration  (whether  b}~  the  state  or  by  a  local  unit 
of  government  regardless  of  whether  the  employees  covered  are  state 
employees  or  local  government  employees),  3)  by  system  coverage 
type  (the  three  categories — state  and  local  government,  police  and 
fire,  and  teachers  including  higher  education — summarize  the  more 
detailed  breakouts  by  system  type  under  "level  of  administration"), 
and  4)  by  social  securit}^  coverage  (a  system  is  considered  "covered" 
if  the  majorit}?"  of  the  active  employees  are  also  contributing  to  social 
security)-  The  categories  under  "size  of  system"  correspond  to  the 
three  strata  used  iu  the  surve}^  sampling  of  state  and  local  systems. 
The  "large"  strata  covers  plans  having  1,000  or  more  active  members; 
the  "medium"  strata  covers  plans  having  100  to  999  active  members, 
and  the  "small"  strata  covers  plans  having  less  than  100  active 
members. 

The  table  percentages  are  generally  based  on  percent  of  plans  unless 
percent  of  employees  is  indicated  (e.g.,  Tables  16  and  21).  The  Tables 
52-59  relating  to  funding  are  based  only  on  retirement  systems  having 
a  defined  benefit  pension  formula  (a  small  percentage  of  such  plans 
also  have  defined  contribution  features  as  part  of  the  overall  benefit 
structure) . 
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The  technical  notes  in  Appendix  III  describe  the  reasons  why  an 
exceptionally  high  degree  of  reliance  can  be  placed  on  the  accuracy 
and  completeness  of  the  data  from  this  survey  as  compared  with  other 
"statistical  samples".  While  the  response  rate  for  all  systems  receiving 
the  survey  questionnaire  was  94%,  the  systems  responding  covered 
over  96%  of  the  public  employees  having  pension  coverage  at  the 
State  and  local  government  level.  The  percentage  of  systems  for 
which  the  answer  to  a  particular  survey  question  is  "unknown"  can 
be  seen  to  be  quite  small  for  most  of  the  tables.  In  certain  cases  where 
further  investigation  revealed  no  reasons  to  believe  the  unknown  to 
be  distributed  differently  than  the  known  data  and  where  the  unknown 
was  relatively  insignificant,  the  unknown  was  redistributed  in  pro- 
portion to  the  known  data  with  the  percentage  unknown  relegated  to 
a  footnote.  The  percentage  unknown  for  the  federal  strata  is  negligible 
unless  shown. 

The  reader  can  gain  a  greater  understanding  of  the  labeled  responses 
by  referring  to  the  appropriate  question  of  the  Survey  Questionnaire 
as  given  in  the  "Note"  at  the  end  of  each  table.  Data  items  in  all 
tables  appear  as  blanks  if  less  than  .1%.  Due  to  rounding,  the  data 
items  in  a  given  category  may  not  add  to  100.0%  exactly.  The  foot- 
notes form  an  integral  part  of  each  table  and  should  not  be  overlooked. 
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APPENDIX  I 
TABLES 


Related  question 

Table  number  in  survey 

No.  Title  questionnaire 


1  Retirement  system  fiscal  years:  Last  month  of  12-month  period     4. 

2  Date  of  retirement  system  establishment  or  major  restructuring  5. 

3  Form  of  retirement  system  establishment    5. 

4  Date  of  most  recent  addition  of  new  employee  group  to  retirements  system  6. 

5  Number  of  employers  contributing  to  retirement  system  7. 

6  Accounting  treatment  of  retirement  system  assets,  liabilities,  receipts  and  disbursements...  8-9. 

7  Retirement  system  administration   _  10. 

8  Characteristics  and  composition  of  system  retirement  boards  11. 

9  Custodian  of  retirement  system  assets   12. 

10  Extent  to  which  retirement  systems  affected  by  collective  bargaining  13. 

11  Extent  to  which  retirement  systems  audited    14. 

12  Retirement  system  disclsoure  to  members  15-18. 

13  Application  of  Internal  Revenue  Code  qualification  procedures  under  sec.  401(a)  to  retire-  19. 

ment  systems. 

14  Retirement  system  active  employees  and  percentage  of  active  employees  covered  by  social  20. 

security. 

15  Retirement  system  retirees,  survivors,  and  terminated  vested  employees  22. 

16  Retirement  system  membership  requirements— percent  of  active  employees    23-24. 

17  Retirement  system  membership  requirements— percent  of  plans   23-24. 

18  Retirement  system  provisions  relating  to  employee  contributions     25-27. 

19  Distribution  of  the  level  of  employee  contribution  rates  26. 

20  Retirement  system  provisions  relating  to  the  withdrawal  of  mandatory  employee  contributions.  28-31. 

21  Retirement  system  vesting  provisions— percent  of  employees   32-33. 

22  Retirement  system  vesting  provisions— percent  of  plans   32-33. 

23  Currently  active  employees  who  meet  retirement  system  vesting  requirements   32. 

24  Retirement  system  break-in-service  and  preparticipation  service  rules   34-35. 

25  Retirement  system  normal  and  early  retirement  provisions  37,  items  1,  2,  5. 

26  Retirement  system  provisions  for  a  minimum  benefit  guarantee  and  for  a  maximum  benefit  37,  items  3,  4. 

limit. 

27  Retirement  system  provisions  for  service-connected  total  permanent  disability  37,  item  6. 

28  Retirement  system  provisions  for  nonservice-connected  total  permanent  disability  37,  item  7. 

29  Retirement  system  provisions  for  service-connected  partial  disability  37,  item  8. 

30  Retirement  system  provisions  for  nonservice-connected  partial  disability  37,  item  9. 

31  Retiiement  system  provisions  for  disability  payment  reductions  on  account  of  social  security  37,  items  10,  11. 

or  workmens  compensation  and  other  disability  benefits. 

32  Retirement  system  provisions  for  preretirement  death  benefits   37,  items  12, 13, 

14,  15,  16. 

33  Retirement  system  provisions  for  postretirement  death  benefits   37,  items  17, 18, 

19,  20,  21,  22. 

34  Retirement  system  provisions  relating  to  tax  sheltered  annuities  and  member  borrowing  37,  items  25,  6. 

35  Distribution  of  active  employees  and  retirment  systems  by  plan  type  .  ._  37-38. 


36  Kinds  of  compensation  included  in  computing  retirement  benefits  under  defined  benefit  39. 

retirement  systems. 

37  Period  of  years  used  in  computing  retirement  benefits  under  defined  benefit  retirement  40. 

systems. 

38  Formulas  used  for  computing  retirement  benefits  under  defined  benefit  retirement  systems..  41. 

39  Formula  rates  used  for  computing  retirement  benefits  under  defined  benefit  retirement  41. 

systems. 

40  Methods  used  by  retirement  systems  for  computing  post-retirement  cost-of-living  adjustments.  42. 


41  Constitutional  and  legal  provisions  prohibiting  the  impairment  of  retirement  system  benefits.  43. 44. 

42  Retirement  system  average  income  replacement  rates  by  social  security  coverage  status,  45. 

integration  of  plan  benefits  with  social  security,  wage  level,  and  employee  category. 

43  Distribution  of  income  replacement  rates  for  State  and  local  retirement  systems  45. 

44  Retirement  system  income  replacement  rates  by  collective  bargaining  status  as  compared  45. 

with  national  average  income  replacement  rates. 

45  Retirement  system  income  replacement  rates  by  methods  of  postretirement  benefit  adjust-  45. 

ment  as  compared  with  national  average  income  replacement  rates. 

46  Retirement  system  income  replacement  rates  by  geographic  area  as  compared  with  national  45. 

average  income  replacement  rates. 

47  Retirement  system  portability  provisions   46. 

48  Sources  of  retirement  system  financing     47-48. 

49  Retirement  system  finances    50. 

50  Relationship  of  retirement  system  assets  at  market  value  to  book  value   50,  items  1,  2. 

51  Methods  used  by  retirement  systems  for  computing  book  value  of  system  assets    51. 

52  Methods  of  funding  defined  benefit  retirement  systems   52-55. 

53  Frequency  of  defined  benefit  retirement  system  actuarial  valuations   56. 

54  Retirement  system  actuarial  interest  rate,  withdrawal,  salary  scale,  inflation,  and  retirement  58. 

age  assumptions. 

55  Retirement  system  actuarial  assumptions:  use  of  separate  disability  table   58. 

56  Distribution  of  the  ratio  of  retirement  system  assets  to  actuarial  present  value  of  benefit  59,  items  1,  4. 

payments. 

57  Cumulative  distribution  of  ratio  of  system  assets  to  benefit  payments  for  different  subsets  50,  59. 

of  defined  benefit  retirement  systems. 

58  Methods  of  funding  used  by  different  subsets  of  defined  benefit  retirement  systems   52-55,  59. 


59   Methods  used  by  retirement  systems  for  computing  the  actuarial  value  of  system  assets  60. 
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TABLE  3.— FORM  OF  RETIREMENT  SYSTEM  ESTABLISHMENT 


System  category 


Percent  of  plans 


Withdrew 

Created        from  Restruc- 

by       larger  tured  old 

merger     system  system 


Dis- 
banded 
old 

system- 
created 
new  one 


Other  Unknown 


Total 
100 


I.  Federal  Government  

STATE  AND  LOCAL  GOVERNMENT 


14.5 


81.9 


State  administration  

4.8 

5.3 

2.5 

1.2 

12.4 
10.1 

6.2 
8.3 

69.4 

70.8 

5.0 
4.8 

100 

100 

Local  administration  

4.4 

3.4 

14.5 

4.5 

65.6 

7.8 

100 

B.  Medium  

2.6 

3.7 

9.2 

7.2 

72.5 

4.4 

100 

C.  Small....   

2.1  ... 

9.1 

5.6 

74.8 

8.4 

100 

Total    

2.4 

.7 

9.3 

5.9 

74.0 

7.5 

100 

Ncte:  Table  relates  to  question  5. 


TABLE  4.— DATE  OF  MOST  RECENT  ADDITION  OF  NEW  EMPLOYEE  GROUP  TO  RETIREMENT  SYSTEM 


System  category 


Percent  of  plans 


1955  and 

Never   1971-76   1966-70   1961-65   1956-60  before 


Un- 
known 


Total 


I.  Federal  Government...  

STATE  AND  LOCAL  GOVERNMENT 

II.  By  size  of  system: 

A.  Large  

State  administration  

Local  administration  

B.  Medium   

C.  Small  

Total  


67.2 


14.5 


7.7 


1.7 


3.6 


5.5 


100 


52.3 

21.1 

5.6 

2.1 

2.4 

5.6 

10.8 

100 

50.7 

27.3 

5.2 

1.2 

1.7 

5.2 

8.5 

100 

55.4 

16.2 

6.1 

3.0 

3.0 

6.1 

10.0 

100 

84.4 

2.3 

1.6 

1.1 

1.1 

1.1 

8.2 

100 

84,6 

2.0 

.7 

12.6 

100 

84.1 

3.2 

.6 

1.0 

.3 

1.0 

9.8 

100 

Note:  Table  relates  to  question  6. 


TABLE  5.— NUMBER  OF  EMPLOYERS  CONTRIBUTING  TO  RETIREMENT  SYSTEM 


System  category 


Percent  of  plans 


1 

2 

3  to  5 

6  to  10 

11  to  15 

16  to  50 

51  or  more 

Total 

58. 2 

1.8 

5.4  . 

3.6 

5.5 

25.5 

100 

58.7 

4.9 

7.4 

4.1 

.3 

4.3 

20.4 

100 

91.9 

3.1 

3.7 

1.3 

100 

97.2 

2.1 

.7  . 

100 

93.5 

2.5 

1.7 

.5 

.3 

1.5 

100 

I.  Federal  Government... 

STATE  AND  LOCAL 
GOVERNMENT 

II.  By  size  of  system: 

A.  Large..  

B.  Medium  

C.  Small..  

Total...  


'The  percentage  unknown  is  6  percent  of  plans  in  the  large  strata,  3.3  percent  of  plans  in  the  medium  strata,  and 
1.4  percent  of  plans  in  the  small  strata. 


Note:  Table  relates  to  question  7i 


74-365—78  14 
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TABLE  6.— ACCOUNTING  TREATMENT  OF  RETIREMENT  SYSTEM  ASSETS,  LIABILITIES,  RECEIPTS,  AND 

DISBURSEMENTS 


System  category— number  of  contributing 
employers 


Accounting 
on  a  planwide 
basis  only 


Percent  of  plans  2 


Separate 
accounting 
for  each 
employer 


Separate 
accounting 
for  each 
employer; 
assets 
allocated 
so  as  not  to 
pay  benefits 
to  employees 
of  othe  r 
employers 


Total 


I.  Federal  Government: 

1  

More  than  1  

Total  

STATE  AND  LOCAL  GOVERNMENT 

II.  By  size  of  system: 

A.  Large: 

1   

More  than  1  

Total    

B.  Medium: 

1    

More  than  1   

Total  

C.  Small: 

1     

More  than  1  

Total    

III.  State  and  local  totals: 

1   

More  than  1    

Total     97.5  1.1  1.4  100.0 


58.2 
21.8 

fi 

0) 
10.9 

58.2 
41.8 

80.0 

9.1 

10.9 

100.0 

58.7 
26.1 

O) 
6.0 

0) 
9.2 

58.7 
41.3 

84.8 

6.0 

9.2 

100.0 

91.9 

2.7 

O) 
4.2 

ft 

91.9 
8.1 

94.6 

4.2 

1.2 

100.0 

97.2 
2.1  

(»> 

0) 
.7 

97.2 
2.8 

99.3  

.7 

100.0 

93.5 
4.0 

ft 

05 
1.4 

93.5 
6.5 

1  Not  applicable. 

2  The  percentage  unknown  is  6  percent  of  plans  in  the  large  strata,  3.3  percent  of  plans  in  the  medium  stra' 
and  1.4  percent  of  plans  in  the  small  strata. 

Note:  Table  relates  to  questions  8  and  9, 
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TABLE  7— RETIREMENT  SYSTEM  ADMINISTRATION 
(percent  of  plans)1 


System  category 


Retire- 
ment 
board  or 
board  of 
trustees 

(only) 


Ultimate  policy  and  administration  authority  vested  in 


Invest- 
ment 
board 

and/or 
other 

official 
body 
(only) 


Retire- 
ment 
board 
and  sep- 
arate in- 
vestment 
board 


Retire- 
ment 
board 
and  other 
official 
body 


Total 


Plans  having 


Retire- 
ment 
board 


Invest- 
ment 
board 


I.  Federal  Government   25.5        56.4         7.3        10.9  100        43.7  9.1 

STATE  AND  LOCAL  GOVERNMENT 

II.  By  size  of  system: 

A.  Large.   64.8 

B.  Medium   55.3 

C.  Small....   52.3 

III.  By  level  of  administration: 

A.  State  administration   32.5 

B.  Local  administration   56.2 

IV.  State  and  local  total   53.7        32.1  2.0        12.3  100        67.9  2.1 


11.5 
21.8 
36.0 

33.4 
31.8 


9.6 
5.0 
.7 

11.1 
1.0 


14.1 
17.9 
11.0 

23.0 
11.0 


100 
100 
100 

100 
100 


88.5 
78.2 
64.0 

66.6 
68.2 


10.1 
5.6 
.7 

11.7 
1.1 


!The  percentage  unknown  is  1.1  percent  of  plans  in  the  large  strata,  1.6  percent  of  plans  in  the  medium  strata,  and 
4.9  percent  of  plans  in  the  small  strata. 


Note:  Table  relates  to  question  10. 
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TABLE  26— RETIREMENT  SYSTEM  PROVISIONS  FOR  A  MINIMUM  BENEFIT  GUARANTEE  AND  FOR  A  MAXIMUM 

BENEFIT  LIMIT 

(Percent  of  plans] 

Minimum  benefit  guarantee  Maximum  benefit  limit 


Having        No  Having  No 

pro-      pro-       Un-  pro-      pro-  Un- 

System  category  vision    vision    known     Total    vision    vision    known  Total 


I.  Federal  Government     16.4      76.4       7.3       100      54.5      38.2       7.3  100 


STATE  AND  LOCAL  GOVERNMENT 


By  size  of  system: 

A.  Large   

39.6 

55.1 

5.3 

100 

45.9 

50.7 

3.4 

100 

B.  Medium   

34.1 

59.9 

6.0 

100 

40.1 

55.5 

4.4 

100 

C.  Small    

51.7 

35.7 

12.6 

100 

50.3 

38.5 

11.2 

100 

.  By  level  of  administration: 

A.  State  administration  

20.1 

75.0 

4.9 

100 

23.3 

72.0 

4.7 

100 

B.  Local  administration..    .  ...  

51.4 

36.8 

11.8 

100 

51.4 

38.4 

10.2 

100 

Additional  breakout  of  system  coverage 

categories  included  in  police  and  fire 

below: 

A.  Volunteer  fire..    

76.9 

19.3 

3.8 

100 

77.0 

15.3 

7.7 

100 

By  social  security  coverage: 

A.  Covered  systems   

39.1 

51.4 

9.5 

100 

29.7 

61.4 

8.9 

100 

B.  Systems  not  covered  

57.4 

30.0 

12.6 

100 

67.5 

22.2 

10.3 

100 

State  and  local  totals  by  system  coverage 

type: 

A.  State  and  local  government  

35.3 

58.0 

6.7 

100 

31.5 

60.9 

7.6 

100 

B.  Police  and  fire  

56.2 

30.6 

13.2 

100 

59.0 

30.3 

10.7 

100 

C.  Teachers    

50.2 

47.7 

2.1 

100 

31.0 

66.9 

2.1 

100 

D.  Teachers  (higher  education)  

10.4 

83.3 

6.3 

100 

2.7 

91.0 

6.3 

100 

Total   

48.2 

40.7 

11.1 

100 

48.5 

41.9 

9.6 

100 

Note:  Table  relate  to  question  37,  items  3  and  4. 

TABLE  27— RETIREMENT  SYSTEM  PROVISIONS  FOR  SERVICE  CONNECTED  TOTAL  PERMANENT  DISABILITY 

(Percent  of  plans] 


Service  required 


System  category 


1-7 
yrs 


8-12 
yrs 


13-18 
yrs 


19 
yrs  or 


None 
re- 
more  quired 


No 
plan 

pro-  Un- 
vision  known 


I.  Federal  Government   

STATE  AND  LOCAL  GOVERNMENT 


By  size  of  system: 

A.  Large..  

B.  Medium...  

C.  Small    

By  level  of  administration: 

A.  State  administration  

B.  Local  administration  

Additional  breakout  of  system  coverage 

categories  included  in  police  and  fire 
below: 

A.  Volunteer  fire   

V.  By  social  security  coverage: 

A.  Covered  systems  

B.  Systems  not  covered  


Ill 


IV 


VI.  State  and  local  totals  by  system  coverage 

type: 

A.  State  and  local  government   9.  3 

B.  Police  and  fire   7.4 

C.  Teachers   26.9 

D.  Teachers  (higher  education)   1. 0 


Total. 


7.8 


6.8 
1.8 
22.8 
.7 

3.3 


2.1 
2.4 
11.0 


2.2 


Total 


.  12.7 

3.6 

1.8  . 

47.3 

25.5 

9.1 

100 

11.9 

9.5 

2.1 

69.4 

5.8 

1.3 

100 

9.3 

6.0 

3.3 

2.2 

73.1 

6.0 

100 

7.0 

2.1 

2.1 

61.5 

18.9 

8.4 

100 

6.1 

5.5 

1.6 

.8 

79.4 

6.3 

.4 

100 

7.9 

3.0 

2.4 

.3 

62.0 

17.1 

7.3 

100 

3.8  ... 

50.1 

23.1 

23.0 

1C0 

8.3 

4.8 

2.3 

.3 

60.9 

20.0 

3.3 

100 

7.1 

1.6 

2.3 

.4 

66.9 

12.0 

9.9 

100 

54.9 

23.9 

2.5 

100 

64.7 

14.6 

8.8 

100 

33.1 

4.1 

2.1 

100 

98.0 

.3  .. 

100 

63.9 

16.0 

6.6 

100 

Note:  Table  related  to  question  37,  item  6. 
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TABLE  28.— RETIREMENT  SYSTEM  PROVISIONS  FOR  NONSERVICE-CONNECTED  TOTAL  PERMANENT  DISABILITY 

(Percent  of  plans] 


System  category 


1-7 
yrs 


Service  required 


!-12 
yrs 


13-18 
yrs 


19 
yrs  or 
more 


None 
re- 
quired 


No 
plan 

pro-  Un- 
vision  known 


Total 


I.  Federal  Government   

STATE  AND  LOCAL  GOVERNMENT 

II.  By  sizs  of  system: 

A.  Large.  

B.  Medium   

C.  Small.  

II.  By  level  of  administration: 

A.  State  administration  

B.  Local  administration   

J.  Additional  breakout  of  system  coverage 

categories  included  in  police  and  fire 
below: 

A.  Volunteer  fire...  

V.  By  social  security  coverage: 

A.  Covered  systems    

B.  Systems  not  covered  •_. 


.  14.5 

1.8  . 

  47. 3 

23.6 

12.7 

100 

27.4 

27.4 

10.3 

29.0 

4.7 

1.1 

100 

13.7 

13.2 

9.3 

1. 6      46.  7 

13.7 

1.6 

100 

9.1 

2.8 

2.8 

37.8 

36.4 

11.2 

100 

10.7 

10.6 

1.9 

70.6 

5.2 

.9 

100 

11.2 

5.7 

4.6 

.3      34. 7 

33.6 

9.9 

100 

VI.  State  and  local  totals  by  system  coverage 
type: 

A.  State  and  local  government  

B.  Police  and  frre   

C.  Teachers   

D.  Teachers  (higher  education)  


Total. 


.      3.8  . 

9.0 
.  13.3 

7.2 
5.2 

3.2 
5.4 

.2 
.4 

23.1 

45.6 
31.2 

50.1 

30.1 
31.1 

23.0 

4.6 
13.5 

100 

100 

100 

13.0 

14.0 

8.0 

.3 

37.7 

24.4 

2.5 

100 

11.0 

3.2 

3.2 

.3 

34.0 

35.8 

12.4 

100 

33.1 

35.2 

10.9 

16.6 

4.1 

100 

1.7 

1.3  . 

96.4 

.7  . 

100 

11.1 

6.2 

4.4 

.3 

38.5 

30.7 

9.0 

100 

Note:  Table  relates  to  question  37,  item  7, 

TABLE  29.— RETIREMENT  SYSTEM  PROVISIONS  FOR  SERVICE  CONNECTED  PARTIAL  DISABILITY 

(Percent  of  plans] 


Service  required 


System  category 


1-7 
yrs 


-12 
yrs 


13-18 
yrs 


19 

yrs  or 
more 


  No 

None  plan 

re-  pro-  Un- 

quired  vision  known 


Total 
100 


I.  Federal  Government   3.6 

STATE  AND  LOCAL  GOVERNMENT 

II.  By  size  of  system: 

A.  Large.  

B.  Medium.  

C.  Small  

III.  By  level  of  administration: 

A.  State  administration  

B.  Local  administration  

IV.  Additional  breakout  of  system  coverage 

categories  included  in  police  and  fire 
below: 

A.  Volunteer  fire  

V.  By  social  security  coverage: 

A.  Covered  systems  

B.  Systems  not  covered  

VI.  State  and  local  totals  by  system  coverage 

type: 

A.  State  and  local  government  8 

B.  Police  and  fire   2.  4 

C.  Teachers..   10.4 

D.  Teachers  (higher  education)  

Total   nr 


2.1 
.3 


27.  3      60. 0 


.  1 


9.1 


2.9 

1.3 

.3 

20.3 

70.7 

4.5 

100 

.5 

1.1 

.5      30. 8 

62.6 

4.4 

100 

2.1 

.7 

27.3 

55.2 

14.7 

100 

1.5 

.6 

58.2 

37.7 

2.1 

100 

2.0 

.9 

.1      23. 7 

59.8 

13.6 

100 

3.8 

  26. 9 

46.2 

23.0 

100 

1.6 

1.6 

  24.9 

63.5 

8.4 

100 

2.3 

.2      29. 7 

51.4 

16.4 

100 

3.8 

86.6 

7.9 

100 

30.2 

51.2 

15.3 

100 

12.4 

73.0 

2.1 

100 

97.4 

2.3  . 

100 

27.2 

57.  5 

12.4 

100 

Note:  Table  relates  to  question  37,  item  8. 
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TABLE  30.— RETIREMENT  SYSTEM  PROVISIONS  FOR  NONSERVICE-CONNECTED  PARTIAL  DISABILITY 

[Percent  of  plans] 


System  category 


Service  required 


1-7  yrs  8-12  yrs  13-18  yrs 


No  plan 

  provi-  Un- 

None        sion  known 


Total 


I.  Federal  GovernmenL 


STATE  AND  LOCAL  GOVERNMENT 

II.  By  size  of  system: 

A.  Large  

B.  Medium  

C.  Small  

III.  By  level  of  administration: 

A.  State  administration  

B.  Local  administration  

IV.  Additional  breakout  of  system  coverage  cate- 

gories included  in  police  and  fire  below: 
A.  Volunteer  fire  

V.  By  Social  security  coverage: 

A.  Covered  systems  

B.  Systems  not  covered  

VI.  State  and  local  totals  by  system  coverage 

type: 

A.  State  and  local  government  

B.  Police  and  fire  

C.  Teachers  

D.  Teachers  (higher  education)  


3.6 


3.8 

1.8 
4.3 


1.3 
3.8 
12.4 


1.8 
1.5 


1.3 
1.8 
4.1 
.7 


25.5 


60.0 


2.5 
15.6 
10.4 
97.0 


86.6 
61.2 
73.1 
2.3 


Total. 


1.5 


73.2 


10.3 


10.9 


8.2 
17.6 


14.0 


100 


5.8 

3.2 

.5 

14.8 

71.2 

4.5 

100 

2.7 

2.2 

26.4 

64.3 

4.4 

100 

2.8 

1.4 

15.4 

63.6 

16.8 

100 

2.2 

1.0 

56.7 

37.8 

2.2 

100 

3.1 

1.7 

.1 

12.4 

67.3 

15.4 

100 

11.5 

57.9 

26.8 

100 

20.9 

66.8 

8.6 

100 

13.0 

61.7 

19.5 

100 

100 
100 
100 
100 


IOC 


Note:  Table  relates  to  question  37,  item  9. 

TABLE  31—  RETIREMENT  SYSTEM  PROVISIONS  FOR  DISABILITY  PAYMENT  REDUCTIONS  ON  ACCOUNT  OF  SOCIAL 
SECURITY  OR  WO  R  KM  ENS  COMPENSATION  AND  OTHER  DISABILITY  BENEFITS 


[Percent  of  plans] 


Social  security  or  workmens 
compensation 


Other  disability  benefits 


Having 

No 

Having 

No 

Un- 

provi- 

provi- 

Un- 

provi- 

provi- 

Total 

System  category 

sion 

sion 

known 

Total 

sion 

sion 

known 

Federal  Government..   

..  16.4 

72.7 

10.9 

100 

18.2 

72.7 

9.1 

100 

STATE  AND  LOCAL  GOVERNMENT 

By  size  of  system: 

100 

A.  Large   ..  

36.7 

59.6 

3.7 

100 

8.2 

87.1 

4.7 

B.  Medium   

20.3 

75.8 

3.8 

100 

2.7 

92.9 

4.4 

100 

C.  Small   

16.8 

69.9 

13.3 

100 

7.0 

76.9 

16.1 

100 

By  level  of  administration: 

3.2 

100 

A.  State  administration    

12.5 

84.6 

2.8 

100 

3.2 

93.6 

B.  Local  administration  

19.5 

68.3 

12.1 

100 

6.8 

78.5 

14.7 

100 

111, 


IV.  Additional  breakout  of  system  coverage 
categories  included  in  police  and  fire 
below: 

A.  Volunteer  fire  

V.  By  Social  security  coverage: 

A.  Covered  systems  

B.  Systems  not  covered  

VI.  Stste  and  local  totals  by  system  coverage 

type: 

A.  State  and  local  government  

B.  Police  and  fire   

C.  Teachers    

D.  Teachers  (higher  education)  


3.8 

69.4 

26.8 

100 

73.2 

26.8 

100 

21.1 

70.3 

8.6 

100 

5.  6      83.  3 

11.1 

100 

16.4 

69.9 

13.7 

100 

7. 2      77. 0 

15.8 

100 

Total. 


6.4 

15.3 

78.3 

100 

4.7 

84.6 

10.7 

100 

16.8 

69.8 

13.4 

100 

7.5 

76.8 

15.7 

100 

20.8 

77.2 

2.1 

100 

6.2 

91.7 

2.1 

100 

4.0 

94.3 

1.7 

100 

1.7 

96.7 

1.6 

100 

18.7 

70.1 

11.2 

100 

6.4 

80.1 

13.5 

100 

Note:  Table  relates  to  question  37,  items  10  and  11. 
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APPENDIX  II 


U.S.  HOUSE  OF  REPRESENTATIVES 
SUBCOMMITTEE  ON  LABOR  STANDARDS 
PENSION  TASK  FORCE 
SURVEY  OF  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS 


L_ 


This  questionnaire  deals  with  various  aspects  of  your 
retirement  system,  membership,  contributions,  vesting, 
benefits  and  financing.  It  may  be  necessary  to  obtain  the 
assistance  of  others  in  your  organization  or  to  contact 
auditors,  actuaries,  insurance  companies  or  other  outside 
sources  to  obtain  the  necessary  information.  This  study  is 
of  the  utmost  importance  and  we  urge  you  to  provide  the 
best  available  information. 

Please  be  sure  that  you  answer  this  questionnaire  for  the 
retirement  system  indicated  on  the  label  above. 

For  your  own  convenience  you  may  use  pencil  in  filling 
out  this  questionnaire.  For  our  convenience  we  would  like 
to  request  that  you  print  the  answers  which  require  a 
textual  reply.  Most  of  the  questions,  however,  can  be 
answered  by  checking  the  appropriate  box.  These  boxes 
contain  numbers  for  coding  purposes.  The  preferred 
manner  of  responding  is  to  simply  place  the  check  mark 
over  the  number. 


Example:  [TJ 

if 

® 


When  you  have  completed  the  questionnaire,  please  retur 
it  in  the  enclosed  postage-paid  envelope  to: 

U.S.  House  of  Representatives 
Subcommittee  on  Labor  Standards 
Pension  Task  Force  Survey 
Room  112.  Cannon  House  Office  Building 
Washington.  D.C.  20515 


DO  NOT  WRITE  IN  THIS  BLOCK 


STATE. 


.PLAN. 


COVERAGE. 


IDENTIFICATION 

1 .  Please  provide  the  official  name  of  your  retirement 
system. 


Administrator  —  Please  provide  the  name,  title, 
address,  and  telephone  number  of  the  person  within 
your  organization  who  is  responsible  for  the  daily 
business  of  the  system,  (e.g..  secretary  or  treasurer 
of  the  system,  personnel  director,  town  manager, 
etc.). 


(NAME) 


(TITLE) 


(MAILING  ADDRESS) 


(CITY) 


(STATE) 


(ZIP  CODE) 


(AREA  CODE) 


(TELEPHONE  NUMBER) 


3.  Please  provide  the  name,  title,  and  telephone  number 
of  the  person  to  be  contacted  if  further  information 
is  required. 

[~1  Check  here  if  person  is  the  same  as  in  Question  2. 


(NAME) 


(TITLE) 


(AREA  CODE) 


(TELEPHONE  NUMBER) 


PLEASE  KEEP  A  COPY  OF  THIS  QUESTIONNAIRE 
IN  CASE  WE  HAVE  TO  CONTACT  YOU  FOR  FURTHER  INFORMATION. 
—  1  — 


302 


II.    MEMBERSHIP  AND  GENERAL 
CHARACTERISTICS 

4.  Throughout  this  questionnaire  you  will  be  asked  to 
provide  data  concerning  your  system.  We  would  like 
the  data  provided  to  reflect  your  situation  on  the  last 
day  of  the  12  month  period  on  which  the  records  of 
your  system  are  kept  (e.g.,  plan  year  or  fiscal  year). 


(Month)  (Year) 

5.  Which  of  the  following  best  describes  the  establish- 
ment of  your  current  system?  (Check  one  and  fill  in 
the  blank.) 

[T|  A  merger  established  the  current  system.  The 

last  merger  occurred  in  

(year) 

[Tl  This  system  withdrew  from  a  larger  system  in 
(year) 

|T|  Restructured  old  system  and  established  a  new- 
one  in  

(year) 

(T)  Disbanded  old  system  and  created  a  new  one  in 
(year) 

[~S]  This  system  has  never  merged  with  nor  with- 
drawn from  another  system.  It  was  established 

in  

(year) 

6.  Have  other  systems  or  employee  groups  joined  this 
system?  (Check  one.) 

|T|  Yes.  this  last  occurred  in  

(year) 

\2\  No 


7.  Under  your  system,  how  many  separate  employers 
contribute  to  the  system? 
Number  of  such  employers  


If  there  is  more  than  one  employer  contributing  to 
the  svstem  answer  Questions  8  and  9,  otherwise  GO 
TO  QUESTION  10. 

8.  Is  separate  accounting  maintained  for  each  employer 
with  respect  to  benefits,  contributions,  assets, 
administrative  expenses,  etc? 

LU  Yes 

[2]  No 

9.  Are  assets  allocated  to  a  particular  employer  used 
only  to  provide  benefit  pavnunts  to  employees  of 
that  employer  (i.e.,  such  assets  may  not  be  used  to 
provide  for  benefits  to  employees  of  other  employers)? 

LU  Yes 

[2]  No 

10.  How  is  your  retirement  system  administered?  (i.e.. 
who  has  the  ultimate  authority  to  set  retirement 
policy,  determine  eligibility  for  benefits,  set  invest- 
ment policv.  carry  out  investment  policy,  etc.)  (Check 
all  that  apply.) 

[T]  Retirement  board  or  board  of  trustees 
[T]  Investment  board  other  than  in  [T] 
[T]  Other  (please  specify)  . 


11.  Listed  below  are  a  number  of  categories  of  individuals  who  may  be  members  of  the  board  or  other  body 
administering  vour  system.  For  each  indicate. 


[  1  ]    the  number  w ho  serve  on  the  board 


[2j    how  they  attained  membership  on  the  board 


ID 
Number  of 
Members 

121 

Membership  Attained  By 
(Check  Those  Which  Apply) 

Nominated  or  Elected 
by  Plan  Members-1 

Appointed-2 

Other- 3 

1 1 1      Plan  member  (other  than  belowl 

(2)      Elected  government  official 

(3)     Other  government  official 

141      Person  outside  government  in  investment,  banking,  finance  field 

(5)      Other  persons  outside  government 

(61      Total  board  members 

303 


12.  Who  is  the  custodian  of  the  assets  of  the  plan?  (Check 
all  that  apply.) 

[71  Treasurer  of  related  governmental  body 

|~2~]  Retirement  board  or  board  of  trustees  (collectively) 

PI  Individual  board  member 

|7|  Administrator  of  system 

IT]  Investment  advisor  or  broker 

[b]  Bank  or  trust  company 

[T\  Insurance  company 

f~8~]  Other  (please  specif}  )  


13.  Which  statement  best  describes  the  extent  to  which 
your  system  is  affected  by  collective  bargaining? 
(Check  one.) 

|T]  Not  affected  by  collective  bargaining  at  all 

1~2~1  For  at  least  some  employees,  benefit  levels  and 
or  employer  contributions   are   affected  by 
collective  bargaining  subject  to  final  approval 
by  legislature,  board  of  trustees,  referendum, 
council,  etc. 

|~3~1  For  at  least  some  employees,  benefit  levels  are 
set  solely  by  collective  bargaining 

[~4~|  For  at  least  some  employees,  contribution  levels 
are  set  soiely  by  collective  bargaining 

|~5~1  For  at  least  some  employees,  benefit  levels  and 
employer  contributions  are  set  solely  by  collective 
bargaining 

["6~1  Other  (please  specify)  

14.  Which  statement  best  describes  the  extent  to  which 
your  retirement  system  is  audited?  (Check  all  that 
apply  and  fill  in  the  blank.) 

\T\  Not  audited 

[T\  Audit  by  agency  of  government  every  

year(s) 

[J]  Audit  by  licensed  or  certified  accountant  outside 

government  every  year(s) 

Rl  Other  (please  specify)  


15.  Are  members  of  the  system  furnished  with  a 
summary  plan  "booklet"  describing  important  plan 
provisions?  (Check  one. ) 

(T)  Yes.  automatically 

["2~!  Yes.  upon  request 

CD  No 

16.  Are  members  furnished  with  written  descriptions  of 
plan  amendments?  (Check  one.) 

[Tl  Yes.  automatically 

HT|  Yes.  upon  request 

[T)  No 

17.  Are  members  given  statements  of  contributions? 
(Check  one.) 

[T]  Yes.  automatically  every  year(s) 

[~2~]  Yes.  upon  request 
CE)  No 

[Tl  Not  applicable,  employees  don't  contribute 

18.  Are  members  given  statements  of  accrued  benefits 
or  data  enabling  benefit  calculation?  (Check  one.) 

[T]  Yes.  automatically  every  year(s) 

[~2~1  Yes.  upon  request 

El  no 

19.  Some  public  retirement  systems  have  applied  for 
qualified  status  under  Section  401(a)  of  the  Internal 
Revenue  Code  and  have  received  a  determination 
letter  from  the  IRS.  Which  statement  best  describes 
your  situation? 

|~1~1  Not  familiar  with  the  process  discussed 

[Tj  Familiar  with  the  process  but  have  not  applied 
for  qualified  status 
Explain: 

m 

[J]  Received  favorable  IRS  determination  letter 
dated  (if  readily  available) 

[4]  Received  unfavorable  IRS  determination  letter 
dated  (if  readily  available) 

|~5~1  Applied  for  initial  determination  but  have  not 
received  a  determination  letter 
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20.  The  information  asked  for  in  this  question  and  others  to  follow  may  require  assistance  from  others  in  your 
organization  or  may  have  to  be  obtained  from  insurance  companies  or  other  sources.  The  best  available 
information  is  of  the  utmost  importance. 

For  each  of  the  employee  categories  listed  below,  indicate: 

1 1]    the  number  of  currently  active  employees— full  time  (as  defined  by  your  system),  part  time  and  other, 
and  total — covered  by  your  retirement  system,  and 

(2]    the  number  of  those  employees  (listed  in  (1  ])  also  covered  by  Social  Security. 


Give  the  information  as  of  the  most  recent  date  available     

(Month)  (Year) 


Employee  (Member)  Category 

[1] 

Number  of  Currently  Active 
Employees  Covered  by 
Retirement  System 

[2] 

Number  of  Currently  Active 
Employees  also  Covered 
by  Social  Security 

Full  Time 

Other 

Total 

Full  Time 

Other 

Total 

( 1 ) 

Federal  employees 

(2) 

State  employees  (other  than 
specific  categories  listed  below) 

(3) 

Local  government  employees— 
of  counties,  cities,  towns, 
townships,  etc.  (other  than 
specific  categories  listed  below) 

(4) 

Police 

(5) 

Fire 

(6) 

Police  and  fire  (where  combined) 

(7) 

Teachers  (other  than  higher 
education) 

(8) 

Faculty,  teachers  and  other 
professionals  in  higher 
education 

(9) 

Other  (please  specify) 

(10) 

Other  (please  specify) 

(1T)  TOTAL 

21.  Select  the  employee  category  (numbered  (1) — (10))  which 


has  the  largest  total  number  of  currently  active  employees. 
Indicate  the  category  number  and  name  here. 
Number  

Name  

Throughout  the  remainder  of  the  questionnaire  this  "BIGgest  CATegory"  will  be  called  BIGCAT.  Please 

choose  a  "typical"  employee  in  the  "BIGCA  T"  category  and  answer  the  succeeding  questions  for  this  "typical" 
employee  when  "BIGCA  I   is  specified. 

—  4  — 


305 


22.  Listed  below  are  various  categories  of  former  employees  (members)  and  beneficiaries.  Please  indicate  the 
number  of  individuals  in  each  category'-  If  at  all  possible,  please  provide  the  number  of  individuals  in  each 
category;  do  not  combine  categories. 


Number  of  Individuals 

( 1 )     Retired  employees  (retired  on  age  and 
service  only) 

(2)     Retired  employees  (disability  only) 

(3)     Beneficiaries  —  persons  receiving  benefits 
now  (or  on  a  deferred  basis)  as  a  result 
of  the  death  of  an  active  or  retired 
member 

(4)     Terminated  employees  with  vested  benefits 

(5)  TOTAL 

306 


III.  MEMBERSHIP  REQUIREMENTS 


23.  For  each  of  the  employee  (member)  categories  covered  by  your  retirement  system,  indicate  for  a  'typical' 


employee  in  each  category 


[1]    the  period  of  sen-ice  which  is  currently  required  for  an  employee  to  become  a  member  of  the  retirement 
system. 

[2]    whether  employees  with  less  than  full  time  permanent  service  (as  defined  by  your  system)  are  eligible  for 
membership  in  the  system. 


[3]    the  minimum  number  of  hours  per  year  which  any  employee  must  work  to  be  eligible  for  membership  in 
the  system  (e.g.,  if  20  hours  per  week  —  specify  1040  hours). 


[1] 

Period  of  Service  Required 

[21 

(Check  One) 

Less 
Than  Full 

[3] 
Minimum 

Employee  (Member)  Category 

No  Minimum 
Required 

Less  Than 
1  Year 

1  Year  But  Les: 
Than  2  Years 

2  Years  But  Le: 
Than  3  Years 

3  Years  But  Le: 
Than  4  Years 

4  Years  But  Le: 
Than  5  Years 

5  Years  But  Le: 
Than  6  Years 

6  Years  or  Mori 

Time 
Eligible? 
(Check  One) 

Per 
Year 

(Specify) 

Yes 

No 

(1)     Federal  employees 

1 

2 

3 

4 

5 

6 

7 

8 

2. 

(2)     State  employees  (other  than 

specific  categories  listed  below) 

1 

2 

3 

4 

5 

6 

7 

8 

2 

(3)     Local  government  employees- 
of  counties,  cities,  towns, 
townships,  etc.  (other  than 
specific  categories  listed  below) 

1 

2 

3 

4 

5 

6 

7 

8 

1 

2 

(4)  Police 

2 

3 

4 

5 

6 

7 

8 

2 

(5)  Fire 

1 

2 

3 

4 

5 

6 

7 

8 

1 

2 

(6)     Police  and  Fire  (where  combined) 

1 

2 

3 

4 

5 

6 

7 

8 

1 

2 

(7)     Teachers  (other  than  higher 
education) 

2 

3 

4 

5 

6 

7 

8 

1 

2 

(8)     Faculty,  teachers  and  other 
professionals  in  higher 
education 

1 

2 

3 

4 

5 

6 

7 

8 

2 

(9)     Other  (please  specify) 

2 

3 

4 

5 

6 

7 

8 

2 

( 1 0)     Other  (please  specify) 

1 

2 

3 

4 

5 

6 

7 

8 

1 

2 

—  6  — 
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24.  For  each  of  the  employee  (member)  categories  covered  by  your  retirement  system,  indicate  |  for  a  "typical" 

employee  in  each  category  [  : 

I  *  . 

I  -  .  "  "  {    *  j   \  —  — 4  |  r-  - 

[  1  ]    the  minimum  age  required  to  become  a  member  of  the  retirement  system . 

[2]    the  maximum  age,  if  any.  at  which  an  employee  is  barred  from  becoming  a  member  of  the  retirement 
system. 


til 

Minimum  Age 
(Check  One) 

[2] 

Maximum  Age 

Employee  (Member)  Category 

No  Minimum  Age 

(Enter  One) 

21  Oir  Less 

22-25 

26-30 

Over  30 

No 
Maximum 
(Check) 

Specify 
Age 

( 1 )     Federal  employees 

1 

2 

3 

4 

5 

1 

(2)     State  employees  (other  than 

specific  categories  listed  below) 

1 

2 

3 

4 

5 

1 

(3)      Local  government  employees- 

of  counties,  cities,  towns, 
townships,  etc.  (other  than 
specific  categories  listed  below) 

T, 

3 

4 

5 

1 

(4)  Police 

2 

3 

4 

5 

1 

(5)  Fire 

2 

3 

4 

5 

1 

(6)     Police  and  fire  (where  combined) 

1 

2 

3 

4 

5 

(7)     Teachers  (other  than  higher 
education) 

■■'4 

2 

3 

4 

5 

1 

(8)      Faculty,  teachers  and  other 
professionals  in  higher 
education 

i 

2 

3 

4 

5 

1 

(9)  Other  (please  specify) 

1 

2 

3 

4 

5 

(10)  Other  (please  specify) 

2 

3 

4 

5 

—  7  — 
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IV.  CONTRIBUTIONS 

25.  Indicate  below  the  percent  of  total  system  employees 
which  contribute  to  the  retirement  system  in  each  of 

the  following  ways. 


(1 1  Make  no  contribution  to  the  retirement  system 

(2)  Make  a  mandatory  contribution  to  the  retirement 
system* 

(31  Make  only  a  voluntary  contribution  to  the  retirement 

lystem 

Total 

100 

*For  the  purpose  of  this  and  other  questions 
"mandatory  contributions"  mean  contributions 
required  to  be  made  by  the  employee  (e.g..  required 
as  a  condition  of  employment,  required  in  order  to 
receive  any  benefits  from  the  system,  or  required  to 
be  made  for  any  other  reason). 

If  some  or  all  employees  make  mandatory  contribu- 
tions GO  TO  QUESTION  26  and  continue;  other- 
wise. GO  TO  QUESTION  32. 

26.  For  the  largest  employee  group  making  mandator) 
contributions  indicate  the  method  used  to  make 
these  contributions  for  a  "typical"  employee.  (Check 
one  and  fill  in  as  appropriate.) 

[Tj  SINGLE  RATE  —  The  rate  at  which  employees 
contribute  is  %  of  compensation  (earnings, 

salary,  etc.) 

(T)  STEP  RATE  —  The  rate  at  which  employees 

contribute  is  %  of  annual  compensation 

below  S  and  % 

(annual  compensation) 
above  that  limit. 

[Tj  ACTUARIALLY  DETERMINED  —  The  rate 
at  which  employees  contribute  is  actuarially 
determined  or  otherwise  varies  by  age.  sex.  or 
length  of  service. 

[JJ  STEP  RATE/ ACTUARIALLY  DETERMINED 
—  The  rate  at  which  employees  contribute  is 
X%  of  annual  compensation  below  $  

 _and  Y%  above  that  limit. 

(annual  compensation) 

The  rate  at  which  employees  contribute  is  act- 
uarially determined  or  otherwise  varies  bv  age. 
sex.  or  length  of  service. 

[~5~]  EXCESS  —  The  rate  at  which  employees  contri- 
bute is  %  of  annual  compensation  in  excess 

of  $  (currently.). 

(annual  compensation) 

fol  FLAT  RATE  —  The  rate  at  which  employees 

contribute  is  a  fixed  dollar  amount  of  $  

per  annum. 


27.  Is  there  an  upper  limit  on  compensation  (salary, 
earnings,  etc.)  on  which  employees  contribute? 
(Check  one.) 

fT]  Yes.  a  current  maximum  annual  dollar  limita- 
tion of  $  

a  no 

28.  Answer  Questions  28-31  for  the  "typical"  employer  ; 
in  the  employee  category  with  the  largest  number  of 
currently  active  employees  as  indicated  in  Question 
21  (referred  to  as  BIGCAT). 


For  BIGCAT.  does  an  employee  forfeit  all  rights  to 
retirement  benefits  derived  from  employer  contribu- 
tions, if  the  employee  withdraws  his  own  mandatory 
contributions  after  termination  of  employment  (and 
does  not  icdeposit  any  withdrawn  contributions)? 
(Check  one.) 

[D  Yes 
0  No 

29.  For  BIGCAT.  does  your  system  have  a  "buy  back" 
provision  whereby  upon  re-employment  an  employee 
may  redeposit  contributions  (including  interest,  if 
any)  previously  withdrawn  and  restore  prior  service 
credit?  (Check  one.) 

CD  Yes 

H)  No 

30.  For  BIGCAT.  indicate  which  of  the  following  best 
describes  the  rights  of  an  employee  with  respect  to 
the  return  of  his  own  mandatory  contributions  upon 
termination  of  employment  before  retirement.  (Check 
one.) 

(T)  100%  of  own  mandatory  contribution  is  return- 
able without  interest 

[TJ  100%  of  own  mandatory  contribution  is  return- 
able with  interest 

[Tj  Part  of  own  mandatorv  contribution  is  return- 
able with  or  without  interest 

fT)  None  of  own  mandator.'  contribution  is  return- 
able 

31.  For  BIGCAT,  is  interest  paid  upon  the  return  of  an 
employee's  mandatory  contribution? 

fT)  Yes.  percent  interest  currently  paid  is  % 

EH  No 
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V.  VESTING 

32.  For  each  of  the  employee  (member)  categories  covered  by  your  retirement  system  complete  the  following  con- 
cerning vesting  [for  a  •'typical"  employee  in  each  category"] 

[  1  ]    Is  there  preretirement  vesting? 

Definition:  For  an  employee  who  terminates  employment  before  retirement  and  who  does  not  withdraw 
his  own  contributions  (if  any),  vesting  means  the  employee's  right  to  receive  a  retirement 
benefit  at  a  later  date  based  on  all  or  part  of  the  employer's  contributions. 

(//  there  is  no  preretirement  vesting  for  each  category,  check  "No"  in  the  column  below  and  GO  TO 
QUESTION  3b). 


FOR  THOSE  CATEGORIES  WITH  PRERETIREMENT  VESTING 
[2|    What  is  the  minimum  age  that  must  be  attafned  for  vesting  (not  age  at  which  benefits  start)? 

-  ENTER  AGE  OR.        FOR  NO  MINIMUM  — 

[3]    What  is  the  minimum  sen  ice  time  (years)  that  must  be  served  for  vesting? 

—  ENTER  NUMBER  OF  YEARS  OR.  "JT,  FOR  NO  MINIMUM  — 

[4]    Of  the  currently  active  employees  (given  in  Question  20),  how  many  have  met  the  minimum  age  and 
service  requirements  such  that  they  would  be  eligible  for  vested  benefits  if  they  terminated? 


Employee  (Member)  Category 

[1] 

Preretirement 
Vesting? 

[2] 
Minimum 
Age 

[3] 
Minimum 
Service 

[4] 

Number  of  Vested 

(Check  One) 

For 

Time  For 
Vesting 
(Yrs.) 

Employees 
(Specify) 

Yes 

No 

Vesting 

(1) 

Federal  employees 

2 

(2) 

State  employees  (other  than 
specific  categories  listed  below) 

1 

2 

(3) 

Local  government  employees— 
of  counties,  cities,  towns. 

2 

townships,  etc.  (other  than 
specific  categories  listed  below) 

(4) 

Police 

1 

2 

(5) 

Fire 

1 

2 

(6) 

Police  and  fire  (wtiere  combined) 

2 

(7) 

Teachers  (other  than  higher 
education) 

2 

(8) 

Faculty,  teachers  and  other 
professionals  in  higher 
education 

2 

(9) 

Other  (please  specify) 

2 

(10) 

Other  (please  specify) 

2 

(11) 

TOTAL  

310 


33.  For  each  of  the  employee  (member)  categories,  please  answer  these  additional  questions  on  vesting. 

[1]    For  the  earliest  point  at  which  vesting  is  attainable,  what  is  the  percent  of  vesting  achieved?  That  is,  at 
the  earliest  point  vesting  may  be  100%  (or  full)  or  it  may  be  partial  or  graded. 

Example:  After  5  years  of  service  an  employee  may  become  50%  vested  in  his  accrued  benefits  and 
thereafter  vesting  is  increased  by  10%  each  year  until  100%  is  achieved  after  10  years.  There- 
fore, 50%  vesting  is  achieved  at  the  earliest  point. 

[2]    What  is  the  earliest  age  at  which  deferred  vested  benefits  start  without  a  reduction? 


Employee  (Member)  Category 

[1] 

Percent  Vesting 
Achieved 
At  Earliest 

Point 
(Specify) 

[2] 

Earliest  Age 
For  Payment 
Of  Deferred 
Vested  Benefits 
(Specify) 

( 1 )   Federal  employees 

(2)  State  employees  (other  than 

specific  categories  listed  below) 

(3)   Local  government  employees— 
of  counties,  cities,  towns, 
townships,  etc.  (other  than 
specific  categories  listed  below) 

(4)  Police 

(5)  Fire 

(6)  Police  and  fire  (where  combined) 

(7)  Teachers  (other  than  higher 
education) 

(8)   Faculty,  teachers  and  other 
professionals  in  higher 
education 

(9)  Other  (please  specify) 

( 1 0)  Other  (please  specify) 

-10- 
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34.  For  BIGCAT  (the  employee  category  with  the  largest 
number  of  currently  active  employees)  which  of  the 
following  best  describes  what  service  history  is 
required  or  allowed  for  an  employee  to  become 
vested?  (Check  one.) 

fl~|  An  employee  must  be  employed  continuously 
(without  a  "break  in  service",  year  after  year)  in 
order  to  become  vested. 

f~7]  An  employee  may  be  employed  for  a  period  of 
time  then  may  have  a  "break  in  service"  of  up  to 

 prior  to  becoming  vested  and 

(specify,  e.g.  1  yr.) 

must  then  be  re-employed  in  order  that  both 
periods  of  service  be  credited  for  vesting 
purposes. 

[~3~|  An  employee  may  have  any  number  of  "breaks 
in  service"  of  any  length  each  as  long  as  the  sum 
total  service  equals  or  exceeds  the  required 
number  of  years  for  vesting. 


35.  For  BIGCAT.  is  the  period  of  service  rendered  prior 
to  membership  (participation)  in  the  system  credited 
for  the  purposes  of  meeting  the  vesting  requirement? 
(Check  one.) 

Q]  Yes 

(T)  Membership  is  immediate,  therefore,  all  service 
is  credited  tow  ard  vesting. 

[T]  No 


VI.  BENEFITS 

36.  Are  the  benefits  (retirement  benefits,  pre-  and  post-retirement  death  benefits  and  health  benefits)  the  same  for 
all  employee  categories?  (Check  one.) 

[T]     Yes  (or  only  have  one  employee  category) 

—  when  answering  Question  37  you  will,  thus,  be  indicating  the  benefits  for  all  employees  in  the  system. 

(D  No 

—  when  answering  Question  37  give  the  benefits  for  a  "typical"  employee  in  the  BIGCAT  category. 
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37.  Listed  below  are  a  number  of  benefits  which  may  be  provided  under  your  system.  For  each  one. 
[1]    indicate  whether  the  benefit  is  provided  (Check  "Yes" or  "No" in  table) 

[2]    indicate  whether  the  benefit  is  payable  all  or  in  part  by  coverage  through  an  insurance  company  (Check 
"Yes  "or  "No  "in  table) 

[3]    if  there  is  an  age  requirement.  ENTER  THE  AGE  OR,        FOR  NO  MINIMUM. 

[4]    if  there  is  a  service  requirement,  ENTER  NUMBER  OF  YEARS  OR.  "jr.  FOR  NO  MINIMUM. 

—THIS  APPLIES  ONLY  TO  THE  RETIREMENT  SYSTEM  NAMED  ON  THIS  QUESTIONNAIRE  AND 
DOES  NOT  REFER  TO  OTHER  PLANS  AFFECTING  THE  EMPLOYEES. 


[ 

Ber 
Prov 
(Chec 

I 

efit 
ded? 
k  One) 

[2] 
All  or  Part 
Covered  By 
Insurance? 
(Check  One) 

[3] 
Age 
Requirement 
(Specify) 

[4] 
Service 
Requirement 
(Specify) 

Yes 

No 

Yes 

No 

RETIREMENT 

NVVN 

\ \\v 

<^ 
\\\\ 

(1)     Normal  retirement  (highest  age) 

2 

1 

2 

(2)     Optional  normal  retirement  (lowest  age 
with  no  reduction  in  pension) 

1 

2 

1 

2 

(3)     Is  there  a  minimum  benefit  guaranteed? 
(e.g.,  dollar  or  percent) 

2 

1 

2 

ill 

(4)     Is  there  a  maximum  benefit  limit? 
(e.g.,  dollar  or  percent) 

\  T1' 

2 

2 

\\\\\\\\\\\\\\\\\ 

(5)     Early  retirement  with  actuarial  or  other 
reduction  in  pension 

2 

1 

2 

Please  continue . . . 

DISABILITY 

(6)     Total  permanent  disability  —  service 
connected 

2 

1 

2 

(7)     Total  permanent  disability  -  non-service 
connected 

1 

2 

2 

(8)     Partial  disability  —  service  connected 

1 

2 

2 

(9)     Partial  disability  -  non-service  connected 

2 

2 

(10)     Disability  payment  reduced  by  Social 
Security  or  workman's  compensation 

1 

2 

1 

2 

(11)     Disability  payment  reduced  by  other 
disability  benefits 

2 

2 

—  12  — 
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37.  (Continued) 

Here  are  some  additional  benefits  to  consider. 


[1 

Benefit  o 
Provi 
(Check 

] 

r  Option 
ded? 
One) 

[2] 

All  or  Part 
Covered  By 

Insurance7 
(Check  One) 

Yes 

No 

Yes 

No 

PRE-RETIREMENT  DEATH  BENEFITS 
-whether  or  not  service  connected 

(12)    Return  of  member's  contribution  (with  or  without 
interest) 

1 

2 

1 

2 

(13)   Other  lump  sum  payment 

1 

2 

1 

2 

(14)   Spouse  survivor  annuity 

2 

1 

2 

(15)   Children  survivor  annuity 

1 

2 

2 

(16)  Other  dependent  survivor  annuity 

1 

2 

1 

2 

POST-RETIREMENT  DEATH  BENEFITS 

Optional  modes  of  annuity  payments  (17—20) 

(17)   Joint  and  survivor  annuity 

1 

2 

1 

2 

(18)   Annuity  certain  (payment  for  X  years  guaranteed) 

1 

2 

2 

(19)   Modified  cash  refund  (return  of  employee 
contributions  guaranteed) 

1 

2 

1 

2 

(20)   Other  optional  modes 

2 

1 

7, 

(21 )   Automatic  survivor  annuity  (with  no  reduction  to 
employee's  annuity) 

2 

1 

2 

(22)   Other  lump  sum  payment 

1 

2 

1 

2 

Ju$t  a  few  more  .  .  . 

HEALTH  BENEFITS 

(23)   Preretirement  hospital  or  medical 

2 

2 

(24)   Postretirement  hospital  or  medical 

2 

OTHER  PROVISIONS 

^^^^^^ 

(25)  Tax  sheltered  annuity  available 

2 

2 

(26)   Provision  for  member  borrowing  (of  own 
contributions) 

1 

2 

1 

2 

r 

-13  — 
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.18.  For  BIGCAT.  which  statement  best  describes  the 
normal  retirement  benefit  structure  for  that  cate- 
gory? (Check  one.) 

HI  Defined  benefit  formula  plan  —  law  or  system 
defines  formula  for  calculating  the  amount  of 
the  benefit.  (If  so.  GO  TO  QUESTION 39) 

fTj  Defined  contribution  plan  (money  purchase  or 
where  benefits  are  based  solely  on  accumulated 
contributions  and  earnings).  (If  so.  GO  TO 
QUESTION  42) 

(TJ  Plan  benefits  reflect  both  defined  benefit  and 
defined  contribution  characteristics.  (If  so,  GO 
TO  QUESTION  39) 
39.  For  BIGCAT.  indicate  what  employee  compensation 
(salary,  earnings)  is  included  in  computing  normal 
retirement  benefits?  (Check  all  that  apply.) 

[Tj  Base  pay 

(TJ  Overtime  pay 

(T)  Sick  pay  (for  actual  work  absences) 
(~4~|  Unused  sick  leave 
[Tj  Longevity  pay 

[~6~|  All  other  compensation  or  pay  regardless  of 
reason  for  payment  not  listed  above 

TJ  Other  (please  specify)  


41.  For  BIGCAT,  which  of  the  following  best  describes 
your  system's  formula  used  to  determine  normal 
retirement  benefits?  (Check  one  and  fill  in  blanks.) 

—Please  convert  fractional  amount  to  percent  — 
e.g..  1  60  =  1.67% 

(JJ  FLAT  PERCENT-   percent  of  compensation 

(Tj  SIMPLE  RATE-   percent  of  compensation 

times  years  of  service 

(T)  VARIABLE  RATE—  percent  of  compensa- 
tion for  the  first  years  of  service  plus  per- 
cent for  the  next  years  of  service 

[TJ  STEP  RATE—  percent  of  compensation 

below  S  (per  annum)  and 

 percent  of  earnings  above  it 

[TJ  EXCESS-   percent  of  annual  compensation 

in  excess  of  S  (currently) 

(~6~|  OFFSET—  percent  of  compensation  offset 

by  percent  of  primary   Social  Security 

benefits 

[71  Other  (please  specif)  I  


!"8~|  None  of  the  above 

40.  For  BIGCAT,  over  what  length  of  time  is  compensa- 
tion (salary  ,  earnings)  averaged  in  computing  normal 
retirement  benefits?  (Check  one.) 

(Tj  Not  based  on  compensation  (not  based  on 
employee's  salary  or  earnings  or  salary  in  a 
related  job  category)  (GO  TO  QUESTION  42) 

(Tj  Based  on  last  day's  rate  of  compensation  in  job 
category  from  which  retired  or  related  job 
category. 

(Tj  1  year  or  less 

[Tj  2  years 

|~S|  3 years 

[Tj  4  years 

UJ  5  years 

[JJ  6-10  years 

[Tj  More  than  10  years  (but  not  career  average) 

jTo]  Career  average 


42.  For  BIGCAT.  indicate  which  statement(s)  describes 
the  method  by  which  benefits  are  adjusted  for  the 
cost  of  living  for  the  retired  members.  (Check  all  that 
apply.) 

[T|  No  adjustments  have  been  made 

[Tj  Adjusted  from  time  to  time  because  of  special 
consideration  by  board,  legislature  or  other  body 

[Tj  Adjusted  automatically  with  the  cost  of  living 
and  w  ithout  limit 

(TJ  Adjusted  automatically  but  subject  to  a  limit 

[Tj  Adjusted  by  constant  percent 

Tj]  Adjusted  or  based  on  active  employee  pay- 
increases 

[Tj  Adjusted  based  on  investment  performance 
["8~|  Other  (please  specify)  
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43.  Is  there  a  constitutional  or  other  legal  provision 
applicable  to  your  entire  retirement  system  prohibiting 
the  diminishment  or  impairment  of  benefits?  (Check 
one.) 

CD  Yes 

(H  No 

|~3~|  Don't  know 

44.  Have  retirement  benefits  (or  other  system  features) 
ever  been  curtailed  or  reduced  for  any  part  of  your 
entire  system  in  the  past  ten  years? 

[E  Yes 

Please  explain-   


GO  No 


74-365  O  -  78  -  21 
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45.  For  BIGCAT.  calculate  the  total  annual  retirement  benefit  (single  life  annuity)  for  a  "typical"  retiring  member 

under  the  following  conditions. 

[  1  ]    Assume  the  employee  is  a  male  retiring  on  January  1 .  1976 

[2]    Calculate  based  on  65  years  of  age  (If  mandatory  retirement  age  is  earlier  please  specify  age  and 

calculate  benefits  at  this  age  instead.) 

[3]    If  there  is  more  than  one  benefit  structure  for  BIGCAT  use  the  most  typical  benefit  structure 

[4]    Use  the  information  as  presented  in  the  Income  Table  below 

[5]    If  some  wage  categories  in  this  question  are  inappropriate  to  your  system  enter  "NA"  (not  applicable) 
and  use  the  wage  category  most  applicable  to  the  employees  covered  by  your  plan. 

[6]    Similarly,  if  a  member  retiring  at  age  65  cannot  receive  a  benefit  for  one  or  more  of  the  categories  of 
sears  of  service  shown,  then  indicate  "NA". 


INCOME  TABLE 

Case  2 

Year 

Case  1 

Case  3 

Case  4 

1975 

S6.000 

S8.400 

S13.200 

SI  8,000 

74 

5.715 

8,000 

12,570 

17,145 

73 

5.440 

7,620 

11.975 

16,325 

72 

5,185 

7.255 

11,405 

15.550 

71 

4.935 

6,910 

10,860 

14,810 

1970 

4.700 

6.580 

10.345 

14,105 

69 

4.475 

6.270 

9,850 

13,430 

68 

4,265 

5,970 

9,380 

12.790 

67 

4,060 

5.685 

8.935 

12.185 

66 

3,870 

5,415 

8,510 

1 1 ,605 

1965 

3,685 

5,155 

8.105 

1 1 ,050 

Average 

2  Year  Average 

S5.855 

S8.200 

S12.885 

S17.570 

3  Year  Average 

5,720 

8,005 

12,580 

17,155 

5  Year  Average 

5,455 

7,635 

12.000 

16,365 

10  Year  Average 

4,865 

6.810 

10,700 

14.595 

20  Year  Average 

3,985 

5.580 

8.770 

1 1 .960 

25  Year  Average 

3,650 

5.110 

8,030 

10.950 

30  Year  Average 

3,355 

4,700 

7,385 

10.070 

40  Year  Average 

2,870 

4,020 

6,320 

8,615 

Social  Security  Benefit 

Annual  benefit  at  age  65  53,013 

S3.733 

S  4,325 

S  4,368 

NOTE:     Earnings  prior  to  1965  increase  at  4%  per  annum. 

Earnings  from  1965  -  1975  increase  at  5%  per  annum. 

Years  Of 
Service 
Completed 

Total  Annual  Retirement  Benefit 
(Fill  In) 

Case  1 

Case  2 

Case  3 

Case  4 

10 

S                        per  yr. 

S  peryr. 

S  peryr. 

S  peryr. 

20 

25 

30 

40 

—  16  — 
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VII.  PORTABILITY 

46.  Which  of  the  following  are  applicable  to  your  system?  (Check  all  those  which  apply.) 

m 

Employee  automatically  credited  with  service  outside  the  system 

IF  SO.  CHECK  ONE.      (T)  Inside  the  State  only 

[T|  Both  inside  and  outside  the  State 

m 

Employee  credited  with  service  outside  the  system  upon  payment  of  an  amount  less  than  full  actuarial 

cost  (e.g.,  employee  contributions  for  such  service) 

IF  SO.  CHECK  ONE.     Q]  Inside  the  State  only 

|~2]  Both  inside  and  outside  the  State 

CD 

Employee  credited  with  service  outside  the  system  upon  payment  of  full  actuarial  cost 

IF  SO,  CHECK  ONE.     Q]  Inside  the  State  only 

[~2|  Both  inside  and  outside  the  State 

— n 

3 

Reciprocal  agreement  between  public  employers  or  systems  to  credit  service  without  transfer  of  any  funds 

IF  SO,  CHECK  ONE.     [Tj  Inside  the  State  only 

fT|  Both  inside  and  outside  the  State 

(D 

Reciprocal  agreement  between  public  employers  of  systems  to  credit  service  with  transfer  of  funds 

IF  SO.  CHECK  ONE.      (T)  Inside  the  State  only 

[~2]  Both  inside  and  outside  the  State 

in 

Provision  for  crediting  military  service 

0 

Employee  credited  with  all  service  with  all  employers  participating  in  the  system 

(1 

The  system  has  provisions  other  than  the  above  for  crediting  employees  with  service  outside  the  system 

® 

None  of  the  above 

—  17  — 
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VIII.  FINANCING 

The  information  asked  for  in  this  section  may 
require  the  use  of  various  reports  from  your  files,  the 
assistance  of  others  in  your  organization,  or  assistance 
from  your  actuary,  your  auditor,  your  insurance 
company  or  other  sources.  When  necessary  please 
use  these  sources  since  the  best  available  data  is  of 
the  utmost  importance. 

47.  Are  there  any  sources  of  financing  the  total  retire- 
ment system  other  than  employee  contributions  at 
any  time?  (Check  one.) 

[Q  Yes  (GO  TO  QUESTION  48) 

Q]  No  (GO  TO  QUESTION  49) 

48.  Indicate  below  the  sources  of  financing,  other  than 
employee  contributions.which  apply  to  your  system. 

Employer  contributions  based  on:  (Check  all  that 
apply.) 

[T]  General  taxing  authority  without  legal  limitation 

(T)  General  taxing  authority  with  specific  legal 
limits 

[~3]  Special  tax  levied  annually 

[~4~]  Special  tax  authorized  and  levied  when  required 

[~5~]  Other  (please  specify)  


Miscellaneous  sources  of  financing  specifically  ear- 
marked for  the  retirement  system.  (Check  all  that 
apply.) 

(~6~|  State  subsidies 
p7~|  Investment  income 

[~8~1  Insurance  premium  taxes  (e.g.,  fire,  casualty, 
etc.) 

[~9~1  Traffic  fines  or  court  or  parking  meter  revenues 
(To)   Charitable  contributions 

(TTJ    Other  (please  specify)  


49.  What  is  the  closing  date  of  the  12  month  period  on 
which  the  records  of  your  system  are  kept  (e.g.,  plan 
year  or  fiscal  year)  for  which  you  have  the  latest 
information  on  your  total  system  assets? 

DATE:  

(Month)  (Day)  (Year) 

-  18  — 


319 


50.  Give  the  following  information  for  your  retirement  system  for  the  12  month  period  specified  in  Question  49. 
Caution:  Make  sure  that  all  data  given  is  for  the  same  12  month  period. 


(1)     Total  system  assets  as  carried  on  the  system's  "books"  at  the  end  of  the  12  month  period. 

(2)     Total  system  assets  at  market  value  (if  available). 

(3)     Total  system  assets  at  cost  (if  available). 

(4)     Total  system  benefit  payments  made  for  the  12  month  period. 

(51     Total  employer  contributions  for  the  12  month  period. 

|6)     Total  employee  mandatory  contributions  for  the  12  month  period. 

(7)     Total  system  investment  income  for  the  12  month  period. 

(8)     Total  annual  payroll  of  members  covered  by  the  system  for  the  12  month  period. 

51.  For  the  total  system  assets  at  "book"  value  given  in  Question  50,  #(1)  above,  check  all  of  the  following  that  apply. 
Some  or  all  assets  are:      JT]  valued  at  cost 

i~2~|  valued  at  market 

[Tj  valued  on  an  amortized  basis 

[Tl  valued  on  some  other  basis 


—  19  — 
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52.  Are  anv  retirement  benefits  payable  under  your 
system  of  the  defined  benefit  formula  type  where  the 
law  or  system  defines  the  formula  for  calculating  the 
amount  of  the  benefit?  (Check  one.) 

IT)  Yes  (GO  TO  QUESTION 53) 

(T)  No.  all  benefits  are  of  the  defined  contribution 
type  (money  purchase  or  where  benefits  are 
based  solely  on  accumulated  contributions  and 
earnings)  (GO  TO  QUESTION  61) 

53.  Which  statement  best  describes  the  current  method 
of  funding  the  retirement  benefits  under  your 
system?  (Check  one.) 

[T1  Employer  contributions  are  made  on  a  basis 
only  sufficient  to  meet  current  benefit  payments 
(e.g.,  sometimes  called  pay-as-you-go)  (GO  TO 
QUESTION  56) 

|T]  Employer  contributions  are  made  for  each 
member  at  the  time  of  retirement  in  an  amount 
sufficient  to  fund  all  benefit  liabilities  (terminal 
funding)  (GO  TO  QUESTION 56) 

(TJ  All  other  funding  methods  not  mentioned  above 
(e.g..  employer  contributions  are  made  to  fund 
pension  benefits  in  advance  of  retirement  on  an 
actuarial  or  other  basis)  (GO  TO  QUESTION 

54) 

54.  Is  the  employer  contribution  to  the  system  derived  on 
an  actuarial  basis?  (Check  one.) 


[TJ  Yes  (GO  TO  QUESTION  55) 
(TJ  No  (GO  TO  QUESTION  56) 


55.  Which  actuarial  method  best  describes  the  basis  on 
which  your  contributions  are  currently  made?  (Check 
one.) 

(TJ  Actuarial  method  (e.g..  entry  age  normal,  unit 
credit)  under  which  (1)  normal  cost  (sometimes 
called  .current  service  cost)  and  (2)  unfunded 
"past  service  liability"  is  calculated. 

If  so.  what  is  currently  paid?  (Check  one.) 

QJ  Full  normal  cost 

[TJ  Less  than  full  normal  cost 

And.  what  is  done  with  the  unfunded  past 
service  liability?  (Check  one.) 

[T]  No  unfunded  past  service  liability  or  fully- 
amortized 
[~4~|  Amortized  over  years 

(TJ  Frozen  (interest  only  is  paid) 

[~6~1  Permitted  to  increase  (less  than  the  full 
amount  of  interest  is  paid) 

(~2~|  Actuarial  method  under  which  unfunded  "past 
service  liability"  is  not  calculated.  If  so,  check 
one. 

(TJ  Full  costs  are  paid  under  the  aggregate 
actuarial  cost  method 

(TJ  Full  actuarial  cost  paid  under  other  method 

(T|  Less  than  full  actuarial  cost  paid 

56.  How  often  is  an  actuarial  valuation  made  of  your 
system?  (Check  one. ) 

(TJ  Has  not  been  made  in  the  last  10  years  (GO  TO 
QUESTION  61) 

[T]  One  or  more  have  been  made  but  not  on  any 
scheduled  time  basis  (GO  TO  QUESTION  57) 

(T)  It  is  done  at  least  every  (Check  one. ) 
(JJ  year 
(TJ  2  years 
|Tj  3  years 
(TJ  4  years 
[s]  5  years  or  more 


(GO  TO  QUESTION  57) 
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57.  As  of  what  date  was  the  last  actuarial  valuation  performed? 


(Month)  (Year) 

58.  What  actuarial  assumptions  were  used  in  the  last  actuarial  valuation  of  your  system9  (Check  all  that  apply.) 

PI  Valuation  interest  rate  of  % 

(T)  Mortality  table 

(T)  Disability  table 

[T|  Other  termination  rates 

[s\  Retirement  rates  which  vary  by  age 

|~6~]  Single  retirement  age  assumed 

|T|  Salary  scale  projection 

f8~|  Inflation  was  taken  into  account  in  the  salary 
scale  at  the  rate  of  %  per  annum 

If  you  are  unable  to  supply  the  information  requested  in  Questions  57-60  by  using  actuarial  reports  which  you 
have— 

-PLEASE  CONTACT  YOUR  ACTUARY  BY  TELEPHONE  and  ask  if  he  can  provide  the  information  to  you 
over  the  phone  so  you  can  fill  in  the  answers. 

If  this  is  not  possible  and  you  do  have  an  actuarial  report — 

-PLEASE  SEND  A  COPY  OF  THE  RELEVANT  SECTIONS  FROM  THE  ACTUARIAL  REPORT  along 
with  the  questionnaire  when  you  return  it. 

If  a  report  is  not  available— 

-PLEASE  DETACH  ONLY  THIS  PAGE  AND  MAIL  IT  TO  YOUR  ACTUARY  ASKING  THAT  THE 
PAGE  BE  FILLED  OUT  AND  RETURNED  TO  THE  PENSION  TASK  FORCE  AT  THE  FOLLOWING 
ADDRESS:      U.S.  House  of  Representatives 

Subcommittee  on  Labor  Standards 

Pension  Task  Force  Survey 

Room  112,  Cannon  House  Office  Building 

Washington.  D.C.  20515 


If  there  are  questions 
call  (202)  225-5494 
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59.  Give  the  following  information  for  the  last  actuarial  valuation. 


(1)     Total  value  of  system  assets  as  used  by  the  actuary  in  making  actuarial  computations 

$ 

(2)     Total  system  assets  at  market  value  (if  not  available,  enter  N/A) 

$ 

(3)     Total  accumulated  value  of  employee  contributions  made  in  the  past  by  all  presently 
active  employees  (if  not  available,  enter  N/A) 

Does  this  figure  include  interest  accumulations  as  well? 

(T)      Yes                     (T)  No 

$ 

(4)     Total  system  "reserve"  (present  value)  for  retired  lives  and  all  others  currently  receiving 
benefits  / 

$ 

(5)     Total  system  accrued  liability  (sometimes  called  "past  service  liability";  this  figure  should 
include  "prior  service  liabilities",  if  separately  calculated).  If  "total  system  accrued 
liability"  is  not  calculated  under  the  actuarial  method  for  your  system,  enter  N/A  (not 
applicable). 

$ 

(6)     Total  system  unfunded  accrued  liability  (sometimes  called  "unfunded  past  service 
liability").  If  "total  system  unfunded  accrued  liability"  is  not  calculated  under  the 
actuarial  method  for  your  system,  enter  N/A  (not  applicable). 

$ 

(7)     Total  system  normal  cost 
a)  total  dollars 

$ 

b)  please  calculate  as  a  percentage  of  payroll 

% 

(8)     Total  annual  contribution  necessary  to  amortize  (or  pay  interest  on)  unfunded  system 
liabilities  shown  in  (6)  above: 

a)  total  dollars 

$ 

b)  please  calculate  as  a  percentage  of  payroll 

% 

These  figures  represent: 

(T)     interest  only  payment 

[Tj       amortization  nf  liabilities  nuer  ypari 

60.  For  the  total  value  of  system  assets  as  given  in  Question  59,  0(1)  above.  Check  all  of  the  following  that  apply. 

Some  or  all  assets  are:      (T)  valued  at  cost 

(T)  valued  at  market 

(T)  valued  on  an  amortized  basis 

f"4~|  valued  on  some  other  basis 

61.  (T)  Check  here  if  you  wish  to  receive  a  copy  of  the 

results  of  this  study. 
Thank  you  for  your  cooperation.  By  completing  and 
returning  this  questionnaire  you  have  made  a  major 
contribution  to  the  study  of  Public  Employee  Retirement 
Systems. 
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TECHNICAL  NOTE  ON  THE  METHODOLOGY  USED  IN  THE 
PENSION  TASK  FORCE  SURVEY  OF  PUBLIC  EMPLOYEE 
RETIREMENT  SYSTEMS 


Prior  to  the  initiation  of  the  Pension  Task  Force  study,  the  universe  of  public 
employee  retirement  systems  was  unknown.  ThQ  1972  Census  of  Governments 
identified  2,304  pension  plans  covering  state  and  local  government  employees. 
This  number  was  later  found  to  represent  about  one-third  of  the  total  number  of 
state  and  local  p^ns. 

Under  the  direction  of  the  Pension  Task  Force,  the  General  Accounting  Office 
(GAO)  and  the  Congressional  Research  Service  (CRS)  helped  carry  out  the  ex- 
tensive effort  that  was  needed  to  identify  the  remainder  of  the  public  pension 
universe. 

To  obtain  an  inventory  of  the  public  plans  in  each  state,  the  Pension  Task 
Force  (PTF)  requested  the  assistance  of  numerous  officials  and  organizations. 
With  the  assistance  of  plan  administrators,  public  employee  organizations,  and 
state  retirement  commissions,  the  PTF  identified  6,630  plans  maintained  at  the 
state  and  local  level  and  68  federal  plans  (see  Appendix  IV).  The  efforts  to  identify 
the  universe,  while  extensive,  were  probably  not  exhaustive.  The  resulting  under- 
statement of  total  plans  is  believed  to  be  less  than  5  percent  while  the  under- 
statement of  total  membership  is  undoubtedly  less  than  one-half  cf  1  percent. 


For  sampling  purposes  the  pension  plans  were  organized  into  five  strata  as 
shown  below.  In  the  Federal  strata  information  on  the  14  plans  maintained  by 
the  Federal  Home  Loan  Banks  was  combined,  thus  reducing  the  total  plans  in 
the  Federal  strata  from  68  to  55. 

Several  groups  of  plans  covering  less  than  1  percent  of  all  state  and  local  em- 
ployees were  excluded  from  the  sample.  The  excluded  groups  include  "closed" 
plans  and  "supplemental"  plans.  Closed  plans  are  plans  which  no  longer  accept 
new  members  and  which  will  phase  out  over  time.  Supplemental  plans  cover  em- 
ployees who  are  also  covered  under  more  basic  retirement  systems  maintained 
at  the  state  and  local  level.  In  addition  to  the  number  of  closed  and  supplemental 
plans  given  in  Appendix  IV,  the  Bureau  of  the  Census  reports  that  pension  bene- 
fits are  currently  being  paid  under  124  or  more  closed  plans  in  the  state  of  Massa- 
chusetts. 

Information  on  the  remainder  of  the  excluded  group  of  plans  was  insufficient  or 
unavailable  at  the  time  of  sampling.  One  excluded  group  contains  314  defined 
contribution  plans  administered  by  the  ICMA  Retirement  Corporation  covering 
about  605  city  and  county  managers.  Also  excluded  were  62  Fireman's  Relief 
Association  noncontributory  plans  maintained  by  62  Kansas  cities.  Those  plans 
identified  after  the  sample  was  chosen  generally  exhibit  characteristics  of  the 
sampled  plans  in  the  "small"  strata. 

The  table  below  shows  the  number  of  plans  in  each  strata,  the  number  of  plans 
sampled  in  each  strata,  and  the  sample  weight  assigned  to  each  sampled  plan. 


IDENTIFICATION  OF  PERS  UNIVERSE 


SAMPLING  PROCEDURE 


Strata 


Number  of 
plans  in 
strata 


Number  of 
plans 
sampled 


Sample 
weight 


Federal  

State  and  local  strata: 
Legislative  plans. 


55 


55 


1.00 


Small  plans  having  less  than  100  members.. 
Medium  plans  having  100  to  999  members.. 
Large  plans  having  more  than  999  members. 


8 

3,  999 
778 
379 


8 
180 
194 
379 


1.00 
27. 97 
4.27 
1.00 


(323) 
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The  sample  sizes  provide  for  a  sampling  error  of  about  ±  5.6  percent  with  a  95 
percent  level  of  confidence  assuming  a  50-50  response  split  when  sampling  for 
attributes.  The  actual  sampling  error  for  any  single  variable  may  vary.  The  sample 
weights  were  calculated  by  dividing  the  number  of  responses  in  a  strata  into  the 
number  of  plans  in  the  strata. 

QUESTIONNAIRE  DESIGN  AND  TESTING 

Extensive  efforts  were  made  to  ensure  that  the  Pension  Task  Force  survey 
questionnaire  would  be  readable  and  reliable,  yet  comprehensive.  The  review  made 
by  various  public  pension  groups  of  early  questionnaire  drafts  proved  helpful  in 
the  design  of  the  final  product  (see  Appendix  II  for  the  survey  questions  and  the 
format  of  the  survey  questionnaire). 

Questionnaire  specialists  with  the  General  Accounting  Office  conducted  an 
extensive  face-to-face  pretest  effort  with  plan  representatives  in  the  Pennsylvania, 
Delaware,  Virginia,  Maryland,  and  Washington,  D.C.  areas.  The  questionnaire 
was  revised  based  on  the  pretest  results,  and  the  GAO  produced  the  final  instru- 
ment for  mailing. 

MAILING  AND  RETURN  OF  QUESTIONNAIRES 

Questionnaires  were  mailed  to  sampled  plans  during  the  period  April  30  through 
May  4,  1976.  Follow-up  letters  were  sent  to  non-respondents  on  June  4,  1976  and 
June  25,  1976,  and  a  mailgram  was  sent  to  non-respondents  on  July  9,  1976. 
Extensive  telephoning  was  made  to  non-respondents  in  an  effort  to  increase  the 
response  rate.  Responses  received  after  August  31,  1976  were  excluded.  Final 
response  rates  by  strata  are  summarized  below. 


Number  of  plans- 


Strata 


In  sample 

Responding 

Response 
rate 

55 

55 

100.0 

8 

8 

100.0 

180 

143 

79.4 

194 

182 

93.8 

379 

379 

100.0 

816 

767 

94.  0 

Federal  

State  and  local  strata: 

Legislative  plans   

Small  plans  having  less  than  100  members.. 

Medium  plans  having  100  to  999  members.. 

Large  plans  having  more  than  999  members. 

Total  .   


MANUAL  EDIT  OF  RESPONSES 

Returned  questionnaires  were  reviewed  manually  when  they  were  received. 
The  review  procedures  covered  the  completeness  of  responses  to  selected  ques- 
tions which  were  considered  "critical,"  the  extent  to  which  respondents  followed 
the  instructions  included  in  the  questionnaire,  and  the  extent  to  which  responses 
were  legible.  Telephone  calls  were  made  to  plans  whose  responses  were  not 
complete  with  respect  to  critical  questions.  Where  incomplete,  questionnaire 
items  were  completed  using  information  from  financial  and  actuarial  reports 
when  supplied.  After  completing  the  manual  edit,  the  questionnaires  were  key- 
punched to  create  a  computerized  data  base. 

MACHINE  EDIT  OF  RESPONSES 

The  data  base  developed  from  the  questionnaire  responses  was  edited  using 
computer  programs  created  specifically  for  that  purpose.  The  data  base  was 
edited  to  identify  values  termed  "outlayers."  Outlayers  include  (1)  illegal  values 
for  variables  which  can  take  on  only  certain  values  and  (2)  values  which  are  two 
standard  deviations  or  more  from  the  mean  of  a  continuous  variable.  Identified 
"outlayers"  were  traced  to  the  original  questionnaires  for  comparison,  and  the 
data  base  was  corrected  as  appropriate.  A  machine  edit  program  was  also  used 
to  identify  instances  in  which  responses  were  given  to  questions  which  should 
have  been  skipped  by  the  respondent.  The  program  corrected  the  invalid  responses 
by  replacing  the  response  with  a  value  designated  as  a  "missing  value."  Each 
variable  was  tested  to  assure  that  any  "missing  values"  were  properly  designated. 

PROJECTIONS  TO  THE  UNIVERSE 

Each  question  response  was  given  its  appropriate  sample  weight  when  pro- 
jections were  made  to  the  universe  of  public  pension  plans.  The  sample  weights 
for  each  separate  strata  are  as  shown  above. 
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NUMBER  AND  MEMBERSHIP  OF  PUBLIC  EMPLOYEE 
RETIREMENT  SYSTEMS 

The  tabular  data  on  the  universe  of  public  employee  retirement 
systems  shown  in  this  appendix  finalizes  the  information  presented  in 
the  March  31,  1976  report  of  the  Pension  Task  Force.  In  1975  over 
6,698  Federal,  State,  and  local  government  retirement  systems  covered 
about  15.4  million  civilian  and  military  employees. 

As  mentioned  in  the  earlier  report,  the  numbers  shown  do  not  in- 
clude other  arrangements,  such  as  deferred  compensation  contracts  and 
"tax  sheltered"  annuities,  which  could  also  be  characterized  as  pro- 
grams to  provide  retirement  income  to  various  groups  of  public 
employees. 

Table  I  gives  a  summary  of  the  membership  of  the  6,698  State  and 
local  and  68  federal  retirement  systems  which  the  Pension  Task  Force 
has  been  able  to  identify  to  date.  It  is  now  believed  that  the  under- 
reporting of  the  total  number  of  systems  is  less  than  5%.  Since  only 
the  smallest  towns  and  quasi-governmental  jurisdictions  remain  un- 
counted, the  understatement  of  total  membership  is  undoubtedly  less 
than  Y2  of  1%. 

The  total  plan  count  now  includes  303  plans  in  Texas  that  were  not 
previously  reported  (principally  plans  covering  employees  of  special 
districts  and  fire  departments).  This  propels  Texas  (with  398  plans) 
ahead  of  Colorado  (with  343  plans)  among  the  top  five  states  having 
the  largest  number  of  public  employee  retirement  systems. 

Tables  II  and  V  present  State  and  local  PERS  data  by  level  of 
administration  and  coverage  class.  A  significant  characteristic  of  the 
PERS  as  shown  in  Table  II  is  the  fact  that  only  9.6%  of  all  systems, 
those  which  are  administered  on  a  statewide  basis,  cover  84%  of  the 
active  membership  of  all  systems  in  the  U.S.  The  footnotes  following 
Table  VI  form  an  integral  part  of  the  data  presented  and  should  not 
be  overlooked. 

Tables  III  and  IV  show  for  each  state  the  distribution  of  the  sys- 
tems and  their  membership  by  size  of  system.  Significantly,  the  largest 
systems,  those  with  1,000  or  more  active  members,  make  up  only  6.7% 
of  all  systems,  but  cover  96.7%  of  the  total  active  membership  of  all 
public  employee  retirement  systems. 

Table  VI  shows  the  coverage  and  assets  of  the  68  systems  maintained 
by  the  federal  government  and  related  agencies  and  instrumentalities. 
The  membership  of  the  68  federally  related  systems  makes  up  one- 
third  of  the  total  active  membership  of  the  entire  Federal,  State,  and 
local  PERS. 

[The  footnotes  to  all  the  tables  appear  on  page  396.] 
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TABLE  I —NUMBER  AND  MEMBERSHIP  OF  PUBLIC  EMPLOYEE  RETIREMENT  SYSTEMS  OF  FEDERAL,  STATE, 

AND  LOCAL  GOVERNMENTS  (FINAL),  1975 


Membership  (thousands) 

Number  of  

Level  of  government  plans  Active1      Nonactive2  Total 


State  and  local   6,630  10,397  2,347  12,744 

Federal  (uniformed  services)     4  2,181  1,094  3,275 

Federal  (nonuniformed  services)   64  2,839  3,402  6,241 


Total  „    6,698  15,417  6,843  22,260 


Note:  Footnotes  to  all  tables  are  presented  on  page  396. 
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398 

Introduction 

The  pension  and  retirement  plans  for  employees  of  the  State  and  local  govern- 
ments have  been  the  subject  of  substantial  scrutiny  in  recent  years.  Although 
these  plans  were  excluded  from  most  provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),1  they  were  not  ignored.  The  Congress 
intended  and  planned  a  study  of  these  plans  to  determine  the  extent  to  which 
they  could  and  should  be  regulated.2  Examination  of  some  aspects  of  the  plans  in 
each  jurisdiction  would  appear  an  essential  part  of  such  a  study. 

This  report  will  summarize  and  analyze  the  structures  of  retirement  systems 
for  governmental  employees  of  the  ftfty  States  and  the  District  of  Columbia.  It 
will  touch  upon  four  aspects  of  these  plans:  structure,  contributions,  actuarial 
funding,  and  State  constitutional  provisions. 

(1)  The  discussion  of  plan  structures  will  note  each  of  the  major  pension  and 
retirement  plans  in  the  particular  jurisdiction  and,  in  general,  the  scope  of  the 
plan's  coverage,  where  not  denoted  in  the  name  of  the  plan; 

(2)  The  discussion  of  contributions  will  note  whether  or  not  the  employees 
participating  in  the  particular  plan  must  contribute  towards  the  financing  of 
their  pension  benefits — i.e.,  whether  the  plan  is  contributory; 

(3)  The  actuarial  basis  of  funding  for  the  plan  will  be  noted  where  the  statutes 
designate  such  a  basis.  In  determining  that  a  plan  is  actuarially  funded,  no 
evaluation  of  the  assumptions  or  accuracy  of  the  actuarial  determinations  will 
be  attempted.  Rather,  where  a  plan  states  that  actuarial  valuations  will  be  made 
to  determine  employer  contributions  (or,  in  some  cases,  employee  contributions), 
it  will  be  presumed  that  the  plan  is  actuarial.  Similarly,  where  there  are  required 
contributions  for  both  current  and  past  service  costs,  the  plan  will  be  considered 
actuarially  funded.  Many  plans  fund  on  a  flat  percentage  of  employee  salaries. 
Where  there  is  collateral  evidence  that  this  is  actuarially  determined,  it  will  be 
noted;  but  lack  of  such  evidence  does  not  necessarily  mean  that  the  funding  is 
not  actuarial.  It  signifies,  rather,  that  the  statutes  do  not  require  actuarial  funding; 

(4)  For  each  jurisdiction  the  provisions  of  the  State  constitution  will  be 
examined,  to  the  extent  they  explicitly  deal  with  the  general  area  of  public  pension 
plans. 

Case  law,  where  relevant,  and  administrative  interpretations  published  by 
State  Attorneys  General  will  be  noted  and  discussed.  Each  State  will  be  discussed 
in  alphabetical  order. 

ALABAMA 

There  are  three  major  public  pension  plans  for  employees  of  the  State  of 
Alabama.  Employees  of  local  governments  are  not  required  to  participate  in 
these  plans,  although  they  are  permitted  to  do  so  at  the  locality's  election. 

The  general  pension  plan  for  most  employees  of  the  State  government  of 
Alabama  is  the  Public  Employees'  Retirement  System.  This  plan  provides 
mandatory  coverage  for  all  "regular  employee  (s)  of  the  state  of  Alabama  whose 
salary  is  paid  on  a  monthly  basis  by  state  warrant  ..."  except  members  of  the 
State  legislature  or  individuals  covered  by  the  plan  for  Alabama's  teachers.  Ala. 
Code,  Title  55,  section  456  et  seq.  Individuals  covered  by  other  State  pension 
plans  and  certain  other  persons  are  also  excluded.  Ala.  Code,  Title  55,  section 
456(2).  Counties,  cities,  towns  and  public  or  quasi-public  organizations  may 
elect  to  participate  in  the  Public  Employees'  Retirement  System  by  resolution 
of  the  governing  body.  Ala.  Code,  Title  55,  section  467(1).  The  system  is  funded 
through  both  State  (or  local)  and  participant  contributions.  The  participants 
contribute  through  payroll  deductions  of  4  percent  of  "earnable  compensation," 
generally,  and  10  percent  of  earnable  compensation  for  policepersons.  Ala.  Code, 
Title  55,  section  463.  The  State  or  local  government,  on  the  other  hand,  contributes 
an  actuarially  determined  set  of  contributions  to  fund  the  plan.  Ala.  Code,  Title  55, 
section  463. 

The  "peace  officers"  of  the  State  of  Alabama  may  participate  in  both  the 
Public  Employees'  Retirement  System  and  the  Alabama  Peace  Officers'  Annuity 
and  Benefit  Fund,  which  provides  for  additional  retirement  and  disability  bene- 
fits. Ala.  Code,  Title  55,  sections  475(44),  475(46),  475(47),  475(48),  and  475(56). 
The  fund  is  open  to  all  "peace  officers,"  which  includes  individuals  employed  by 
either  the  State  of  Alabama  or  a  local  governmental  body,  required  by  his/her 
job  to  "give  .  .  .full  time  to  the  preservation  of  public  order  and  the  protection 
of  life  or  property,  or  the  detection  of  crime  in  the  state.  ..."  The  definition 


'  Public  Law  93-400,  93d  Con?.,  2d  Srss.  (1974). 

*  See,  e.g.,  H.  Rept.  No.  807,  93d  Cong.,  2d  Sess.  Sec.  II-8  (1974). 
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I.  also  includes  conservation  law  enforcement  officers,  fulltime  coroners,  but  ex- 
i   eludes  pardon,  parole  or  probation  officers,  district  attorneys,  assistant  district 
i   attorneys,  assistant  attorneys  general,  commissioners,  deputy  commissioners,  or 
municipal,  county  or  State  inspectors.  Ala.  Code,  Title  55,  section  475(37).  To 
f  become  a  member,  the  peace  officer  will  agree  to  contribute  towards  the  funding 
of  the  benefits  $10  per  month,  plus  an  amount  on  initial  application  equal  to 
the  $10  per  month  charge  for  the  time  between  September  12,  1969  and  the  appli- 
f.  cation  date,  unless  the  officer  continues  to  work  as  a  peace  officer  and  contribute 
|;  to  the  fund  for  the  next  36  months.  In  this  case,  the  initial  application  fee  is 
\i  waived.  Ala.  Code,  Title  55,  section  475(44).  The  contributions  by  the  govern- 
|   ment  to  the  fund  are  fees  added  to  the  impositions  upon  conviction  or  acceptance 
of  a  guilty  plea  from  or  of  an  individual  for  traffic  offenses  or  criminal  offenses 
within  the  State.  These  penalty  fines  are  used  to  fund  the  Alabama  Peace  Officers' 
Annuity  and  Benefit  Fund.  Ala.  Code,  Title  55,  section  475(45).  While  this  is  not 
an  actuarial  system  of  contributions,  the  benefits  are  modulated  to  adjust  for 
actuarial  valuation  variations.  If  the  value  of  the  assets  of  the  fund  vary,  the 
benefits  are  similarly  adjusted.  Ala.  Code,  Title  55,  section  475(49). 

Teachers  who  may  participate  in  the  Alabama  Teachers'  Retirement  System 
are  not  eligible  for  the  Public  Employees'  Retirement  System,  as  noted  earlier. 
Supra.,  p.  3.  However,  if  they  meet  the  definition  of  "teacher"  they  are  eligible  for 
the  aforementioned  Alabama  Teachers'  Retirement  System.  "Teacher"  is  de- 
ll fined  to  include  teachers,  principals,  superintendents,  supervisors,  college  pro- 
fessors, administrative  officers,  or  clerks  in  the  public  schools  or  public  colleges  of 
the  State  of  Alabama.  Ala.  Code,  Title  52,  section  362.  Membership  of  individuals 
classified  as  "teachers"  is  mandatory.  Ala.  Code,  Title  52,  section  364.  The  system 
is  funded  actuarially,  with  the  teachers  participating  in  the  system  contributing 
4  percent  of  earnable  compensation  in  the  way  of  payroll  deductions.  Ala.  Code, 
Title  52,  section  369.  The  State  contributes  an  actuarially  determined  amount 
yearty  to  fund  the  system.  Id. 

Although  the  three  plans  noted  herein  are  the  major  public  pension  plans  in  the 
State  of  Alabama,  there  is  also  a  retirement  fund  for  governors  of  the  State  and 
former-governors,  and  their  widows.  The  retirement  benefits  are  funded  directly 
from  the  general  treasury  of  the  State  and,  therefore,  are  neither  contributory  nor 
actuarial  in  nature.  Ala.  Code,  Title  55,  section  172(1),  (2) . 

Of  historic  and  legal  significance,  although  of  no  current  impact,  is  the  Fire 
Fighters'  Pension  Fund.  This  fund  was  created  by  act  of  the  Alabama  legislature 
in  1968,  to  provide  benefits  to  firepersons.  The  fund  was  financed  by  a  one  percent 
tax  on  premiums  paid  to  insurance  companies  in  the  State  of  Alabama  on  all 
policies  of  "fire,  lightning,  extended  coverage,  inland  marine,  and  allied  lines 
and  windstorm.  .  .  ."  3  The  tax,  and  consequently  the  pension  S3rstem  itself, 
was  struck  down  as  unconstitutional  by  the  Supreme  Court  of  Alabama  in  Glasgow 
v.  Aetna  Insurance  Company. 4  After  the  decision  of  the  court  in  Glasgow,  the 
State  legislature  enacted  a  similar  statute  to  become  effective  only  "upon  the 
adoption  of  an  amendment  to  the  Constitution  of  Alabama  providing  for  a 
pension  fund  for  firefighters."  5  The  amendment  was  never  ratified  by  the  voters, 
who  first  rejected  it  on  December  9,  1969. 

The  Alabama  State  Constitution  generally  prohibits  the  State  legislature  from 
enacting  "any  law  not  applicable  to  all  the  counties  in  the  State,  regulating  costs 
and  charges  of  courts,  or  fees,  commissions  or  allowances  of  public  officers.  .  .  ." 
Ala.  State  Constitution,  Art.  4,  section  96.  Therefore,  whenever  a  provision  is 
enacted  regarding  the  pension  and  retirement  plans  of  local  governments,  special 
authorization  must  be  made  in  the  constitution  of  the  State,  or  the  law  must  be  of 
general  applicability.  The  creation  of  the  Public  Employees'  Retirement  System 
would  be  considered  an  example  of  a  law  of  general  application,  whereas  the  special 
laws  regarding  pensions  for  employees  of  Mobile  County,  which  also  exist,  re- 
quired explicit  authorization  in  the  State  constitution.  See  Ala.  State  Constitution, 
Amendments  150,  192. 


3  See  223  So.  2d  at  581. 

*  284  Ala.  177,  223  So.  2d  581  (1969). 

5  The  court  struck  the  act  down  on  the  basis  that  it  violated  the  Fourteenth  Amendment  to  the  United 
States  Constitution  by  denying  the  insurance  companies  due  process  of  law.  The  act  provided  that  failure  to 
pay  the  tax  would  result  in  an  automatic  revocation  of  the  company's  license  to  do  business  in  the  State 
with  no  mention  or  provision  for  notice  or  hearing.  The  court  also  noted  that  the  measure  was  a  revenue 
measure,  and  should  have  been  originated  in  the  Alabama  House  of  Delegates,  rather  than  the  State  Senate. 
This  latter  point,  however,  was  not  made  the  focal  point  of  the  court's  opinion  and  was  only  added  as  obiter 
dictum  at  the  end.  223  So.  2d  at  583.  It  may  also  be  noted  that  similar  provisions,  though  providing  for  hearing 
and  notice  prior  to  revocation  of  licenses,  exist  for  the  funding  of  other  pension  plans  in  many  States,  as  will 
be  noted  infra. 
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Another  provision  in  the  Alabama  State  constitution  precludes  the  legislature 
from  making  any  "payment  to  any  person  of  the  salary  of  a  deceased  officer 
beyond  the  date  of  his  death."  Ala.  State  Constitution,  Art.  4,  section  97.  Further- 
more, the  legislature  is  precluded  from  retiring  "any  officer  on  pay,  or  part  pay, 
or  mak(ing)  any  grant  to  such  retiring  officer."  Ala.  State  Constitution,  Art.  4, 
section  98.  It  has  been  held  that  these  provisions  do  not  apply  in  such  a  manner 
as  to  preclude  establishment  of  a  pension  plan  for  government  employees,  because 
these  plans  are  actually  compensation  for  services  rendered  during  the  lifetime 
of  the  employee.6 

ALASKA 

There  are  four  major  pension  systems  for  government  employees  in  the  State  of 
Alaska.  They  are  electively  open  to  local  government  participation,  but  many 
local  governments  may  have  not  so  elected  and,  instead,  established  their  own, 
independent  pension  systems. 

Probably  the  largest  single  pension  system  for  the  government  in  Alaska  is  the 
Public  Officers'  and  Employees'  Retirement  System.  All  employees  of  the  State 
are  required  to  join  this  plan,  if  qualified.  Alas.  Stat.,  section  39.35.120.  "Em- 
ployee" is  defined  to  require  that  an  individual  receive  remuneration  for  full-time 
personal  services  from  the  State  or  an  electing  locality,  or  that  he/she  be  an  elected 
official  of  a  local  government  who  elects  to  participate  in  the  plan.  The  term  does 
not  include  persons  employed  on  a  contractual  basis  only,  casual  or  part-time 
employees,  certain  marine  transportation  employees,  judges  or  justices  of  the 
courts  of  Alaska,  the  governor  or  lieutenant  governor,  members  of  the  State 
legislature.  Alas.  Stat.,  section  39.35.680(5).  As  noted  earlier,  local  governments 
may  elect,  by  resolution  of  the  legislative  body  of  the  municipality,  to  participate 
as  an  employer  in  the  Public  Officers'  and  Employees'  Retirement  System.  Alas. 
Stat.,  section  39.35.550.  Funding  for  both  the  local  governments  and  the  State 
government  employees  is  provided  by  contributions  of  both  the  employees  and 
the  government.  The  employees  contribute  4%  percent  of  their  compensation  (or 
5  percent  for  firepersons  and  peace  officers)  to  fund  the  plan,  and  these  are  with- 
held mandatorily  from  the  payroll  receipts  of  the  employee.  Alas  Stat.,  sections 
39.35.160,  39.35.170.  The  government  contributes  to  the  plan  in  an  amount 
actuarially  sufficient  to  fund  the  plan.  Alas.  Stat.,  section  39.35.250. 

As  noted  earlier,  the  elected  officials  of  the  State  serving  as  governor,  lieutenant 
governor  or  as  a  member  of  the  State  legislature  cannot  participate  in  the  general 
Public  Employees'  and  Officers'  Retirement  System.  Supra.,  p.  8.  However, 
these  employees  may  participate  in  the  Elected  Public  Officers'  Retirement 
System.  Alas.  Stat.,  sections  39.37.010  et  seq.  The  plan  is  funded  by  contributions 
from  the  government  and  the  employees,  too.  The  employees  covered  by  this 
plan  contribute  7  percent  of  their  compensation  each  year  by  means  of  payroll 
withholding.  Alas.  Stat.,  section  39.37.070.  The  funding  contributions  made  by 
the  government  are  based  on  a  pay-as-you-go  concept,  requiring  appropriation 
of  the  amount  "sufficient  to  pay  all  benefits,  including  interest  credited  to  indi- 
vidual accounts,  anticipated  to  be  paid  under  this  chapter  in  each  fiscal  year.  .  .  ." 
Alas.  Stat.,  section  39.37.110. 

As  also  noted  earlier,  judges  and  justices  of  the  Alaskan  courts  are  not  per- 
mitted to  participate  in  the  Public  Officers'  and  Employees'  Retirement  System. 
Supra.,  p.  8.  However,  like  the  legislature  and  the  governor  and  lieutenant 
governor,  the  judges  and  justices  have  their  own  pension  plan — the  Judges' 
and  Justices'  Retirement  System.  Alas.  Stat.,  sections  22.25.010  et  seq.  Covered 
by  this  plan  are  justices  of  the  Alaska  Supreme  Court,  judges  of  the  superior 
courts  and  judges  of  the  district  courts.  Alas.  Stat.,  section  22.25.010.  The  retire- 
ment benefits  are  funded  by  appropriations  of  the  State,  and  no  contributions 
are  required  of  the  judges  or  justices  themselves.  The  appropriations  are  funded 
on  a  pay-as-you-go  system.  Alas.  Stat.,  section  22.25.045.  (The  former  provision 
on  judges  and  justices  contributions  was  Alas.  Stat.,  section  22.25.060,  repealed 
in  1967,  effective  in  that  year). 

Teachers  in  the  State  of  Alaska  nre  also  covered  by  their  own  pension  and 
retirement  plan — the  Teachers'  Retirement  System.  Alas.  Stat.,  sections  14.25.010 
et  seq.  To  participate  one  must  be  classified  as  a  "teacher,"  which  requires  that 
one  be  a  certified  teacher,  certified  school  nurse,  principal,  supervisor,  or  superin- 
tendent, that  he  or  she  be  employed  on  a  full-time  basis  or  part-time  in  a  position 
normally  requiring  duties  throughout  the  year.  The  commissioner  of  education, 
supervisors  within  the  Department  of  Education,  full-time  resident  professionals 


•  Cobbs  v.  Home  insurance  Co.,  18  Ala.  App.  206,  91  So.  627  (1921). 
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and  administrative  personnel  at  the  University  of  Alaska  are  considered 
"teachers,"  too.  Alas.  Stat.,  section  14.25.220(15).  All  participating  teachers 
must  contribute  to  the  fund  7  percent  of  base  salary.  Alas.  Stat.,  section  14.25.050. 
The  employer,  which  could  be  a  public  school  district,  the  Board  of  Regents  of 
the  University  of  Alaska,  or  the  Department  of  Education,  contributes  one-half 
the  amount  required  to  fund  the  plan  fully,  in  addition  to  those  contributions  of 
the  participants.  Alas.  Stat.,  section  14.25.070.  The  State  of  Alaska  contributes 
the  other  one-half.  Alas.  Stat.,  section  14.25.080. 

The  Alaska  State  constitution  provides  a  protective  clause  for  pension  benefits 
of  employees  of  the  State  and  its  political  subdivisions.  The  constitution  notes 
that:  "Membership  in  employee  retirement  systems  of  the  State  or  its  political 
subdivisions  shall  constitute  contractual  relationship.  Accrued  benefits  of  these 
systems  shall  not  be  diminished  or  impaired."  Alas.  State  Constitution,  Art. 
XII,  section  7. 

While  there  is  no  applicable  judicial  interpretation  of  this  clause  by  Alaska 
courts,  similar  clauses  in  the  constitutions  of  other  States  have  been  construed 
to  prevent  the  subsequent  impairment  of  the  rights  of  employees  to  their  pen- 
sions. However,  many  such  provisions  have  been  held  not  to  preclude  reduction 
in  benefits  for  subsequent  participants.  See  infra,  discussion  of  New  York  pension 
plans. 

ARIZONA 

The  State  of  Arizona  has  enacted  five  major  pension  and  retirement  systems  for 
employees  of  the  State  and  local  governments.  The  State  plans  provide  for 
incorporation  of  local  governments  within  their  frameworks  but  some  local 
governments  may  have  elected  not  to  join  the  State  plans,  setting  their  own 
independent  plans  up  instead. 

The  largest  coverage  of  any  of  the  five  plans  in  Arizona  is  that  of  the  State 
Employees'  Retirement  System.  The  S3rstem  provides  mandatory  coverage  for 
all  emploj^ees  of  the  State  government  or  of  instrumentalities  of  the  State.  Ariz. 
Rev.  Stat.,  section  38-745.  If  a  municipality  elects  by  resolution  of  its  legislative 
body,  to  join  the  State  Employees'  Retirement  System,  coverage  is  mandatory 
for  the  municipal  employees,  too.  Ariz.  Rev.  Stat.,  section  38-745.  The  system 
is  funded  by  contributions  of  both  the  employees  and  the  governments.  The 
employees  contribute,  through  payroll  deductions,  7  percent  of  total  wages.  Ariz. 
Rev.  Stat.,  section  38-748.  The  State  contributes  another  7  percent  of  total 
wages  to  finance  the  fund.  Ariz.  Rev.  Stat.,  section  38-749.  Where  the  employer 
is  a  political  subdivision  of  the  State  of  Arizona,  both  the  employer  and  employee 
contribute  3/£  percent  of  the  total  compensation  to  fund  the  plan,  unless  the 
legislative  body  of  the  municipality  determines  otherwise.  Id. 

The  judges  of  the  Arizona  supreme  court,  courts  of  appeals  and  superior  courts 
may  receive  retirement  benefits  under  the  Judges'  Retirement  System.  Ariz. 
Rev.  Stat.,  sections  38-801  et  seq.  The  plan  is  funded  by  both  members'  contribu- 
tions of  the  State  or  the  county  (the  latter  for  superior  court  judges).  The  judges 
contribute  5J4  percent  of  their  salary  to  finance  their  pension  benefits.  Ariz.  Rev. 
Stat.,  section  38-804.  The  State  or  county  also  contribute  towards  financing 
these  benefits,  but  not  from  general  revenues.  The  governmental  contributions 
are  25  percent  of  all  fees  collected  by  the  clerks  of  the  superior  court,  the  courts 
of  appeals,  and  the  supreme  court.  Ariz.  Rev.  Stat.,  section  38-804.  This  funding 
is  not,  of  course,  actuarial. 

The  firepersons  of  the  State  of  Arizona  or  its  local  units  are  afforded  a  retire- 
ment benefit  through  the  Firemen's  Relief  and  Pension  Fund.  Participation  in 
this  plan  is  required  for  members  of  an  organized  fire  department  receiving 
compensation  from  a  municipal  government.  Ariz.  Rev.  Stat.,  section  9-901.  The 
fund  is  financed  by  contributions  from  both  the  government  and  the  individual 
participants.  The  firepersons  contribute  5  percent  of  their  compensation  in  the 
form  of  salary  withholdings,  to  finance  their  pension  benefits.  Ariz.  Rev.  Stat., 
section  9-951.  The  State  aids  in  financing  these  benefits  by  contributing  the 
proceeds  of  an  annual  tax  on  premiums  paid  for  fire  insurance  in  the  State.  Id. 
The  tax  is  distributed  pro  rata  to  the  areas  in  which  it  was  received.  Op.  Atty. 
Gen.  No.  74-21-L. 

The  Public  Safety  Personnel  Retirement  System  provides  participation  for  a 
group  of  individuals  whose  occupations  are  related  to  protecting  the  public 
safety.  The  group  includes  municipal  police,  state  highway  patrol,  county  sheriffs 
and  deputies,  fish  and  game  wardens,  penitentiary  guards,  college  campus  police, 
and  special  agents.  Ariz.  Rev.  Stat.,  section  38-842(1).  Municipalities  may  elect 
to  become  employers  covered  by  the  Public  Safety  Personnel  Retirement  Sys- 
tem by  resolution  of  the  legislative  organ  of  the  municipality.  Ariz.  Rev.  Stat., 


402 


section' 38-851.  The  system  is  funded  by  both  contributions  of  the  governments 
and  the  emploj^ees  participating.  The  participating  employees  contribute  8  per- 
cent of  their  compensation,  and  the  employer-government  contributes  an  amount 
sufficient  to  fund  the  plan  actuarially,  considering  the  employees'  contributions. 
Ariz.  Rev.  Stat.,  section  38-843. 

Teachers  in  the  State  of  Arizona  are  compelled  to  participate  in  the  Arizona 
Teachers'  Retirement  System.  Ariz.  Rev.  Stat.,  section  15-1403.  The  term 
"teacher"  is  construed  to  include  all  individuals  holding  teachers'  certificates 
and  engaged  in  "instructional  work  directly,  as  classroom,  laboratory  or  other 
teacher,"  as  well  as  supervisors,  principals,  superintendents  and  administrative 
officers.  Ariz.  Rev.  Stat.,  section  15-1401(28).  The  contributions  made  by  partici- 
pants to  finance  their  pension  benefits  are  actuarially  determined  for  each  member. 
Ariz.  Rev.  Stat.,  section  15-1416.  They  are  then  deducted  from  the  member's 
salary  each  pay  period.  Ariz.  Rev.  Stat.,  section  15-1417.  The  government  also 
makes  annual  contributions  based  on  actuarial  requirements.  Ariz.  Rev.  Stat., 
section  15-1421  et  seq. 

The  Arizona  State  constitution  does  not  appear  to  have  any  major  provisions 
regarding  pension  and  retirement  benefits. 

ARKANSAS 

The  State  of  Arkansas  provides  five  major  public  pension  and  retirement  benefit 
plans  for  its  employees  and  the  employees  of  its  political  subdivisions.  None  of 
these  plans,  it  should  be  noted,  appears  to  be  actuarially  funded. 

Probably  the  largest  plan  in  scope  is  the  State  Employees'  Retirement  System, 
which  provides  retirement  benefits  for  employees  of  the  State,  county,  municipal 
and  elective  segments  of  the  government.  Ark.  Stat.,  section  12-2504 (a), 
12-2510.1-12-2510.3.  The  term  "employees"  is  defined  to  include  officers  and 
employees  of  any  "office,  agency,  board,  commission  or  department"  of  a  public 
employer  paid  by  such  employer.  It  also  includes  employees  of  a  large  number  of 
commissions  and  quasi-public  agencies,  court  reporters  and  stenographers  of  the 
Circuit  and  Chancery  courts,  and  members  of  the  legislature.  It  excludes  indi- 
viduals eligible  for  other  public  pension  plans.  Ark.  Stat.,  section  12-2501  (E). 
Participating  members  and  the  government  both  contribute  to  funding  the 
State  Employees'  Retirement  System.  The  participants  contribute  5  percent  of 
annual  compensation,  up  to  $7,800.  Ark.  Stat.,  section  12-2508(b).  The  govern- 
ment contributes  a  flat  percentage  of  employee  compensation  (10  percent  after 
1975)  to  finance  the  pension  and  retirement  benefits.  Ark.  Stat.,  section  12-2509.1. 

The  judiciary  of  the  State  of  Arkansas  are  not  covered  by  the  State  Employees' 
Retirement  System,  as  noted  above.  However,  their  pension  and  retirement 
benefits  are  guaranteed  by  the  Judges'  Retirement  System,  which  extends  its 
coverage  to  judges  of  the  Circuit,  Chancery  and  Supreme  courts  of  the  State  of 
Arkansas.  Ark.  Stat.,  section  22-901;  22-941.  The  judges  whose  retirement 
benefits  are  provided  by  this  system  contribute  an  annual  4  percent  of  salary 
towards  financing  these  benefits.  Ark.  Stat.,  section  22-908.1.  The  government 
makes  annual  contributions  in  an  amount  "sufficient,  when  added  to  the  personal 
contributions  herein  provided  for,  to  discharge  the  disbursement  obligations." 
Ark.  Stat.,  section  22-907.  This  would  appear  to  be  a  pay-as-you-go  funding. 
Additional  funding  of  the  retirement  benefit  for  these  judges  is  provided  by  a  $1 
fee  for  each  criminal  case  and  a  200  fee  for  each  summons  issued  in  a  civil  action, 
assessed  in  all  appropriate  courts.  Ark.  Stat.,  section  22-946. 

The  individuals  sitting  in  quasi-judicial  capacities  in  the  State  of  Arkansas 
are  also  provided  with  a  retirement  system — the  Quasi-Judicial  Retirement 
System.  Included  in  this  group  are  the  members  of  the  Arkansas  Public  Service 
Commission,  the  Workmen's  Compensation  Commission,  and  the  Commerce 
Commission.  Ark.  Stat.,  section  12-2702.  These  are  not  among  the  administrative 
commissions  included  in  the  State  Employees'  Retirement  System,  as  noted 
earlier.  Supra.,  p.  16.  Though  the  State  does  not  contribute  towards  this  particular 
pension  system,  the  members  do  contribute.  Ark.  Stat.,  section  12-2704.  The 
members  contribute  5  percent  of  their  salaries  to  finance  their  pension  benefits. 
Ark.  Stat.,  section  12-2703. 

Membership  is  compulsory  for  all  paid  employees  of  the  State  Highway  De- 
partment in  the  State  Highway  Employees'  Retirement  System.  Ark.  Stat., 
section  76-1907.  The  members  and  the  government  both  contribute  towards 
financing  the  pension  and  retirement  benefits  provided  by  the  plan.  Members 
contribute  5.5  percent  of  their  salaries  by  payroll  deductions.  Ark.  Stat,  section 
76-1909(a).  The  government  contributes  9.4  percent  of  the  employees'  wages. 
Ark.  Stat.,  section  76-1910(a). 
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Police  employed  by  the  State  of  Arkansas  are  provided  with  retirement  benefits 
under  the  State  Police  Retirement  System.  Any  employee  of  the  Arkansas  State 
Department  of  Police  holding  the  rank  of  state  trooper  or  higher  must  become  a 
member  of  the  plan.  Ark.  Stat.,  section  42-455.  Both  the  government  and  the 
police  officers  contribute  towards  financing  the  pension  benefits,  with  the  police 
officers  each  contributing  7.75  percent  of  their  salaries  to  the  fund  and  the 
government  contributing  7.75  percent  (both  increased  after  1975  by  0.5  percent). 
Ark.  Stat.,  sections  42-453;  42-454. 

The  State  Teachers'  Retirement  System  provides  mandatory  coverage  for 
substitute  teachers  filling  regularly  full  positions,  administrative  and  clerical 
employees  of  State  institutions  of  higher  learning,  or  of  certain  special  vocational 
or  training  schools,  certain  noncertified  and  nonlicensed  teachers,  and  the  general 
category  of  individuals  employed  in  an  Arkansas  public  school  to  teach  individuals, 
or  their  superintendents,  principals  and  supervisors.  Ark.  Stat.,  section  80- 
1437(g).  Both  the  members  and  the  government  contribute  towards  financing  the 
benefits  promised  under  the  plan.  The  members  contribute  6  percent  of  their 
covered  salary  (after  June  30,  1975)  to  fund  the  plan,  and  the  government- 
employer  contributes  an  amount  which  varies  per  year  depending  on  a  table 
contained  in  the  act.  Ark.  Stat.,  section  80-1442  (8.02).  The  employer  contribu- 
tions for  vear  1975-1976  (July  1,  1975  to  June  30,  1976)  is  a  fixed  dollar  amount 
of  $22,116,950,  and  for  1976-1977  a  fixed  dollar  amount  of  $25,471,072,  and  for 
1977-78  a  fixed  percentage  of  employee  salary  of  13.46  percent,  and  for  1978- 
1979,  14.29  percent,  increased  by  1  percent  of  payroll  for  each  year  thereafter. 
Ark  Stat.,  section  80-1442  (8.04).  These  appear  to  be  based  on  an  actuarial 
valuation  of  assets  and  costs.  The  Arkansas  statute  notes  that: 

"The  financial  objective  of  this  Act  ...  is  to  establish  contribution  rates 
which,  expressed  as  percents  of  active  member  payroll,  will  remain  approximately 
level  from  generation  to  generation  of  Arkansas  citizens.  Such  contribution  rates 
shall  be  sufficient  to  provide  that  employer  contributions  each  year,  together 
with  member  contributions,  be  sufficient  both  (i)  to  fully  cover  the  costs  of 
benefit  commitments  being  made  to  members  for  their  service  being  rendered 
in  such  year  and  (ii)  to  make  a  level  payment  which  if  paid  annually  over  a  reason- 
able period  of  future  years  will  fully  cover  the  unfunded  costs  of  benefit  commit- 
ments for  service  previously  rendered."  Ark.  Stat.,  section  80-1442  (8.04). 
The  actuarial  nature  of  the  funding  is  a  reasonably  new  concept  in  the  Arkansas 
Teachers'  Retirement  System.  Prior  to  enactment  of  these  sections  in  1973  the 
statutes  had  called  for  a  simple  funding  by  matching  contributions,  rather  than  an 
actuarially  based  funding.7 

In  addition  to  the  aforementioned  State  plans,  there  are  also  two  major  pension 
and  retirement  systems  in  the  State  of  Arkansas  covering  only  municipal  em- 
ployees. The  Policemen's  Pension  and  Relief  Fund  (First  Class  Cities)  is  funded 
through  both  salary  deductions  and  government  funding.  The  police  individually 
contribute  4  percent  of  their  salaries  by  withholding.  They  also  indirectly  con- 
tribute, by  statutory  mandate,  forfeitures  and  fines  imposed  on  department  mem- 
bers as  disciplinary  measures,  moneys  donated  to  the  fund,  deductions  from 
salary  for  absence  or  loss  of  time,  and  one-half  of  all  rewards  and  10  percent  of  all 
fines  levied  by  the  police  for  violations  of  the  law.  Ark.  Stat.,  section  19-1802. 
The  governments  contribute  by  virtue  of  a  1  mill  tax  levied  on  all  realty  and  per- 
sonalty in  the  city's  jurisdiction.  Ark.  Stat.,  section  19-1801.  While  the  State 
constitution  had  formerly  prohibited  levies  of  property  tax  in  excess  of  five  mills, 
this  was  waived  to  permit  this  additional  tax  by  amendment  No.  34  to  the  State 
constitution.8 

The  Firemen's  Relief  and  Pension  Fund  is  similar  in  many  respects  to  the 
Policemen's  Relief  and  Pension  Fund  (First  Class  Cities).  Membership  in  the 
Firemen's  Relief  and  Pension  Fund  is  extended  to  all  individuals  employed  by  a  fire 
department,  and  the  funding  is  a  joint  effort  of  the  individual  participants  and  the 
government.  The  participants  contribute  a  percentage  of  salary,  not  less  than  3 
percent,  as  determined  by  the  local  Firemen's  Pension  Board.  Ark.  Stat.,  section 
19-2221.1.  The  government  contributes  in  the  form  of  a  share  of  the  2  percent 
annual  insurance  premiums  tax  collected  on  foreign  (out-of-State)  insurance 
companies  doing  business  in  Arkansas  by  issuance  of  policies  "upon  real  and  per- 
sonal property  insured  against  the  perils  of  fire  and  extended  coverage,  tornado, 


7  The  1973  enactment  was  Acts  1973,  No.  427,  section  8;  amended  by  Acts  1975,  No.  549,  sections  4,  5.  The 
prior  law  used  a  flat  matching  grant  system  rather  than  actuarial  funding.  Ark.  Stat.,  section  80-1442  (6.2) 
(prior  to  1973). 

9  See  also  Adamson  v.  Little  Rock,  199  Ark.  435, 134  S.W.  2d  558  (1939),  which  had  originally  struck  down  the 
tax  prior  to  the  enactment  and  ratification  of  amendment  No.  34  of  the  State  constitution. 
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windstorm,  cyclone  and  hail.  .  .  .'"  Ark.  Stat.,  section  19-2212.  Furthermore,  the 
city  councils  may,  after  vote  of  the  citizens  in  a  general  election  or  special  election, 
levy  a  real  and  personal  property  tax  of  one  mill  to  support  the  Firemen's  Relief 
and  Pension  Fund.  Ark.  Stat.,  section  19-2214.  The  levy  of  the  tax,  even  after 
such  an  election,  is  still  discretionary  with  the  appropriate  town  authorities.6 

There  appear  to  be  no  generally  applicable  provisions  of  the  Arkansas  State 
constitution  relating  to  the  pension  and  retirement  laws. 

CALIFORNIA 

The  California  pension  system  includes  three  major  plans  for  employees  of  the 
State  Government  and  two  general  plans  for  county  employees.  There  also  appear 
to  be  a  significant  number  of  local  plans  set  up  independently  of  the  statutory 
plans. 

The  most  general  California  plan  in  its  scope  is  the  Public  Employees'  Retire- 
ment System.  This  plan  provides  mandatory  coverage  for  individuals  in  the  em- 
ploy of  the  State  or  a  State  university,  whose  compensation  is  paid  by  the  State. 
Municipal  employees  are  explicitly  excluded.  Calif.  Gov.  Code,  section  20012(a). 
The  term  "employees,"  however,  should  not  be  considered  entirely  fixed  in  its 
meaning,  and  it  has  been  noted  that  it  should  be  interpreted  on  a  case-by-case 
basis.10  Under  this  philosophy,  national  guard  civilian  employees  appointed, 
selected  and  employed  by  the  adjutant  general  and  paid  from  Federally  appropri- 
ated funds  were  not  held  to  be  "employees,"  within  the  plan  definition, 11  and 
neither  were  members  of  the  State  legislature.12  However,  although  municipal 
employees  are  generally  excluded  from  the  Public  Employees'  Retirement  System, 
certain  related  local  employees  may  be  permitted  to  participate.  See  Calif.  Gov. 
Code,  sections  20013  et  seq.  Both  the  participants  and  the  government  of  the  State 
of  California  contribute  to  fund  the  benefits  under  the  Public  Employees'  Retire- 
ment System.  The  participants  contribute  at  a  rate  "in  the  rate  schedule  estab- 
lished by  the  board  in  accordance  with"  the  statutes.  Calif.  Gov.  Code,  section 
20600.  For  the  preponderance  of  the  members,  the  so-called  "State  miscellaneous 
members,"  the  rate  is  6  percent  of  compensation  in  excess  of  $150  per  month. 
Calif.  Gov.  Code,  section  20603(a).  The  State's  contributions  varies  somewhat 
depending  upon  the  nature  of  the  employee  upon  whose  salary  the  contribution 
is  based,  but  for  miscellaneous  members  the  contribution  for  1975-1976  is  11.02 
percent,  increased  by  1  percent  for  each  year  until  1979-1980,  when  the  per- 
centage is  14.58.  Calif.  Gov.  Code,  section  20740.  This  contribution  is  actuarially 
based. 

The  State's  legislators,  as  noted  earlier,  are  not  covered  by  the  Public  Employ- 
ee's Retirement  System,  Supra.,  p.  22.  They  are,  however,  covered  by  their  own 
plan — the  Legislator's  Retirement  System.  Calif.  Gov.  Code,  section  9355. 
Membership  in  the  system  is  not  mandatory  but  permissive.  Id.  For  those  who 
elect  to  become  members,  they  become  liable  to  contribute  for  funding  their 
pension  benefits,  in  conjunction  with  State  contributions.  The  participants 
contribute  4  percent  of  salary.  Calif.  Gov.  Code,  section  9347.  The  State  of 
California,  however,  contributes  an  amount  determined  by  the  Board  of  Ad- 
ministration to  "equal  ...  so  much  of  the  benefits  to  be  paid  from  the  fund 
during  that  year  as  is  not  provided  by  the  accumulated  contributions  of  the 
members.  .  .  ."  Calif.  Gov.  Code,  section  9358.  This  would  appear  to  be  much 
like  a  pay-as-you-go  system  of  funding,  on  the  part  of  the  State  of  California. 

Teachers  employed  in  the  public  schools  of  the  State  of  California  are  granted 
retirement  benefits  under  the  Teachers'  Retirement  System.  Calif.  Ed.  Code, 
section  13941.  Certain  other  individuals  associated  with  the  teachers,  such  as 
counselors,  but  not  engaged  in  actual  instruction,  are  also  participants  in  this  plan. 
Calif.  Ed.  Code,  sections  13947  et  seq.  The  teachers  (or  other  participants)  and  the 
State  and  the  school  district  involved  all  contribute  to  funding  of  the  retirement 
benefits  under  this  plan.  The  teachers  contribute  8  percent  of  their  salaries. 
Calif.  Ed.  Code,  section  14026.  The  school  district  contributes  a  percentage  of 
teachers  salaries,  determined  by  a  scale  set  by  statute.  The  scale  goes  from  a 
contribution  of  5.6  percent  of  salaries  for  the  fiscal  year  ending  June  30,  1976, 
to  a  contribution  of  8  percent  of  salaries  for  fiscal  years  ending  after  June  30, 


»  See  McLaughlin  v.  Lovett,  204  Ark.  708,  163  S.W.  2d  826  (1042),  in  which  a  town  council's  decision  not  to 
levy  such  a  tax  was  permitted  to  stand  against  the  contention  that  the  tax  was  mandatory,  not  discretionary. 

u  Knight  v.  Board  of  Administration  of  State  Employees'  Retirement  System,  32  C.  2d  400, 196  P.  2d  547  (Cal. 
Sun.  Ct.,  1948). 

'>  31  Ops.  Atty.  Oen.  194. 

11  9  Ops.  Atty.  Gen.  115;  Knight  v.  Board  of  Administration,  supra. 


1978.  Calif.  Ed.  Code,  section  14100.  The  State  contributes  an  annual  $135,000,000 
to  the  Teachers'  Retirement  Fund,  in  equal  monthly  installments.  Calif.  Ed. 
Code,  section  14112. 

The  two  county  plans  are  the  County  Officers'  and  Employees'  Retirement 
System  and  the  County  Peace  Officers'  and  Fire  Service  Retirement  System, 
which  apply  to  all  California  counties.  The  two  systems,  however,  are  dissimilar 
in  many  respects. 

The  County  Officers'  and  Employees'  Retirement  System  provides  benefits 
for  almost  all  employees  of  the  counties  of  the  State  of  California.  Calif.  Gov. 
Code,  section  31469.  Membership  for  these  employees  in  the  fund  is  automatic. 
Calif.  Gov.  Code,  section  31552.  The  funding  responsibility  is  shared  by  the 
members  and  the  government.  The  members  contribute  at  either  a  rate  fixed 
by  the  board  or  at  a  stated  contribution  rate  depending  upon  the  date  fixed  for 
retirement.  Calif.  Gov.  Code,  section  31632.11  et  seq.  The  county  contributes  a 
sum  actuarially  determined  to  fund  the  plan.  Calif.  Gov.  Code,  sections  31453 
et  seq. 

The  County  Peace  Officers'  and  Fire  Service  Retirement  System  provides 
the  retirement  benefits  for  sheriff's  and  other  peace  officers,  and  for  fire  wardens, 
firepersons  and  forresters,  as  well  as  other  individuals  engaged  in  firefighting 
activities.  Calif.  Gov.  Code,  section  33003.  The  funding  requirements  are  subject 
to  municipal  determination,  perhaps  because  the  fund  is  to  be  supplementary 
to  the  County  Officers'  and  Employees'  Retirement  System.  Calif.  Gov.  Code, 
section  3300L 

The  California  State  constitution  does  not  appear  to  have  any  generally  ap- 
plicable pension  and  retirement  provisions,  other  than  article  16,  section  17, 
which  notes  that  pension  plans  may  invest  in  corporate  securities  if  the  corpora- 
tions meet  certain  capital  requirements,  and  the  investment  is  not  more  than  52 
percent  of  the  plan's  assets. 

COLORADO 

The  State  of  Colorado  has  established  three  major  pension  and  retirement 
plans  for  employees  of  the  State — the  Public  Employees'  Retirement  System,  the 
Supreme  Court  Justices'  Retirement  System,  and  the  Teachers'  Retirement 
System.  The  State  has  also  established  a  retirement  plan  for  firepersons  and 
police,  who  are  municipally  employed. 

The  Public  Employees'  Retirement  System  is  probably  the  most  comprehensive 
plan  in  the  State,  with  regard  to  scope.  It  includes  in  its  participants  all  persons 
holding  State  office  or  regularly  employed  by  the  State  "in  any  capacity  what- 
ever. .  .  ."  Colo.  Rev.  Stat.,  section  24-51-101.  Also  included  in  the  membership 
are  employees  of  all  "municipal,  city,  and  county,  and  school  district  (s).  .  . 
Colo.  Rev.  Stat.,  section  24-51-201.  The  membership  is  mandatory.  Colo.  Rev. 
Stat.,  section  24-51-101.  The  contributions  for  financing  the  retirement  benefits 
promised  under  the  plan  are  from  both  the  participants  and  the  governments 
concerned.  The  participants  in  the  plan  contribute  7%  percent  of  their  salaries 
by  deduction  from  payroll.  Colo.  Rev.  Stat.,  section  24-51-104(1).  The  State  is 
authorized  and  directed  to  contribute  to  the  fund,  for  its  employees,  an  annual 
amount  of  9>2  percent  of  employee  salaries,  increased  to  10,4  percent  for  year 
July  1,  1974- June  30,  1975,  and  again  increased  to  10.64  percent  for  the  years 
thereafter.  Special  provisions  are  made  for  higher  contributions  on  behalf  of 
highway  patrol  employees  (11.64  percent  after  July  1,  1975).  Colo.  Rev.  Stat., 
section  24-51-105.  In  the  case  of  municipal  employees  who  participate  in  the 
Public  Employees'  Retirement  System,  they  shall  contribute  7%  percent  of 
salary  annually.  Colo.  Rev.  Stat.,  section  24-51-205.  The  local  employer,  on  the 
other  hand,  shall  contribute  after  January  1,  1976,  9.86  percent  of  salary  paid  to 
the  covered  employees.  Colo.  Rev.  Stat.,  section  24-51-206. 

Though  not  as  broad  in  scope  as  the  Public  Employees'  Retirement  System, 
the  Teachers'  Retirement  System  in  Colorado  provides  an  optional  pension 
benefit  for  school  districts  which  elect  to  participate.  Colo.  Rev.  Stat.,  section 
22-64-101.  The  plan  is  not  contributory,  but  is  funded  entirely  through  the 
general  revenues  of  the  district  adopting  it.  Colo.  Rev.  Stat.,  section  22-64-103. 

The  Supreme  Court  Judges'  Retirement  System,  like  the  Teachers'  Retirement 
System,  is  neither  contributoriiy  nor  actuarially  funded.  It  is  funded  entirely 
through  payments  out  of  general  revenues,  and  no  contributions  by  the  judges 
are  required.  Colo.  Rev.  Stat.,  section  13-2-115. 

The  firepersons  and  police  of  the  State  of  Colorado  are  afforded  pension  and 
retirement  benefits  through  a  series  of  municipality-adopted  pension  plans.  The 
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plans  are  noncontributory,  funded  through  a  tax  on  out-of-State  insurance 
company  premiums  on  in-State  insurance  policies.  Colo.  Rev.  Stat.,  sections 
31-30-302;  31-30-404. 

There  appear  to  be  no  applicable  provisions  in  the  Colorado  State  constitution 
generally  applicable  to  pension  and  retirement  law. 

CONNECTICUT 

The  State  of  Connecticut  has  established  a  system  of  pension  and  retirement 
plans  for  employees  of  the  State  Government  and  the  municipal  governments. 
There  are  six  plans  for  State  employees  and  one  major  plan  for  municipal  em- 
ployees. Because  the  latter  plan  is  not  mandatory  for  local  jurisdictions,  there 
are  also  a  number  of  independent  local  plans. 

The  largest  retirement  system  in  the  State,  with  regard  to  its  scope  of  coverage, 
is  the  State  Employees'  Retirement  System,  which  provides  coverage  for  all 
persons  employed  in  service  with  the  State.  This  includes  individuals  in  elective 
and  appointive  office,  for  which  salary  is  paid  by  the  State.  Conn.  Gen.  Stat., 
section  5-154.  The  key  element  in  coverage  of  this  plan  is  that  the  participant's 
salary  be  paid  from  the  State  with  payroll  submitted  to  the  Comptroller.  It 
must  also  require  a  substantial  part  of  the  time  of  the  employee.13  The  system 
is  funded  actuarially,  with  the  State  contributing  a  sum  determined  sufficient 
for  proper  funding  of  the  system  by  the  State  Retirement  Commission.  Conn. 
Gen.  Stat.,  section  5-156a.  The  employee  contributions,  on  the  other  hand,  are 
set  as  a  percentage  of  salaries,  varied  by  the  coverage  of  the  employee  under 
Social  Security.  If  the  emplo3ree  is  covered  by  Social  Security,  he  or  she  contributes 
2  percent  of  the  Social  Security-covered  part  of  salary  and  5  percent  of  the  un- 
covered part.  If  the  employee  is  not  covered  by  Social  Security,  5  percent  of  the 
salary  is  contributed.  Conn.  Gen.  Stat.,  section  5-161. 

The  Schoolteachers'  Retirement  System  provides  retirement  benefits  for  any 
"teacher,  principal,  supervisor  or  superintendent"  in  the  public  schools.  Conn. 
Gen.  Stat.,  section  10-160.  The  participating  teachers  share  the  financing  re- 
sponsibility with  the  State.  The  teachers  contribute  an  annual  6  percent  of 
salary,  and  the  State  contributes  enough  to  further  fund  the  system  actuarially. 
Conn.  Gen.  Stat.,  section  10-165. 

The  Judges  Retirement  System  provides  for  a  contributory  funding-based 
retirement  program  for  judges  of  the  Circuit  Court,  Juvenile  Court,  Court  of 
Common  Pleas,  Superior  Courts  and  Supreme  Court  of  Errors  of  Connecticut. 
Conn.  Gen.  Stat.,  section  51-50.  The  participating  judges  contribute  5  percent 
of  their  compensation  to  finance  their  pension  and  retirement  benefits.  Conn. 
Gen.  Stat.,  section  51-50b.  There  is  no  express  provision  for  funding  by  the 
State,  but  presumably  this  is  out  of  general  revenues  and  on  a  pay-as-you-go 
basis. 

The  Probate  Court  Judges  and  Employees'  Retirement  System  provides 
employees  and  judges  of  the  Probate  Courts  of  Connecticut  with  a  retirement 
system  separate  and  apart  from  that  for  other  judicial  persons.  If  an  individual 
is  employed  for  at  least  20  hours  per  week  and  5  months  per  year  with  the  Probate 
Court,  he  or  she  is  eligible  for  this  plan.  Conn.  Gen.  Stat.,  section  45-29a.  The 
contributions  are  by  the  participants,  with  a  presumed  pay-as-you-go  funding 
by  the  State.  Participants  contribute  5  percent  of  non-Social  Security  pay  and 
2>4  percent  of  Social  Security-covered  pay.  Conn.  Gen.  Stat.,  section  45-29k,  1. 

The  General  Assembly  is  provided  with  retirement  benefits  through  the  General 
Assembly  Retirement  System,  which  provides  for  voluntary  participation  by  all 
members  of  the  General  Assembly.  Conn.  Gen.  Stat.,  section  2-8b.  The  members 
contribute  10  percent  of  their  salaries  and  the  State  funds  the  remainder  of  the 
actuarially  required  sum  for  providing  the  benefits  promised  under  the  plan. 
Conn.  Gen.  Stat.,  section  2-8f ;  2-8p. 

The  State  of  Connecticut  also  provides  a  promised  pension  for  Governors  and 
their  widows  or  widowers,  with  no  provision  for  funding  or  contributions.  Conn. 
Gen.  Stat.,  section  3-2a. 

Municipalities  may  elect,  by  resolution  of  the  appropriate  legislative  body,  to 
enter  the  Municipal  Employees'  Retirement  Fund.  Conn.  Gen.  Stat.,  section  7- 
453.  All  regularly  employed  employees  or  elective  officials  paid  by  the  partici- 
pating municipalities  may  participate  in  the  fund.  Conn.  Gen.  Stat.,  section  7- 
425(5).  If  the}r  do  participate,  contribution  is  required  of  5  percent  of  the  non- 
Social  Security  salary,  determined  pursuant  to  Federal-State  agreement,  and 
2Yi  percent  of  the  remainder  of  their  salaries.  Conn.  Gen.  Stat.,  section  7-440. 


»  See  State  ex  rel.  Hyde  v.  Dowe,  129  Conn.  26G,  28  A.  2d  12  (1943);  and  25  Op.  Atty.  Gen.  215  (May  1,  1948) 
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The  municipalities  contribute  the  amount  required  to  fund  the  plan  actuarially, 
when  considering  the  employee  contributions.  Conn.  Gen.  Stat.,  section  7-441. 

There  appears  to  be  no  generally  applicable  provision  of  the  Connecticut  State 
constitution  regarding  pension  or  retirement  plans  of  public  employees. 

DELAWARE 

There  are  three  major  pension  plans  in  the  State  of  Delaware.  Most  State  em- 
ployees are  covered  by  the  Public  Officers'  and  Employees'  Pension  Plan,  although 
others  are  covered  by  either  a  plan  for  the  judiciary  or  the  plan  for  police.  Munici- 
palities establish  their  own  plans. 

The  Public  Officers'  and  Employees'  Pension  Plan  provides  the  retirement  bene- 
fits for  full-time  or  annually  employed  persons  who  work  for  the  State  (including 
the  elected  or  appointed  employees  of  the  State),  or  any  of  the  higher  or  general 
educational  agencies  of  the  State,  or  other  governmental  agencies.  Del.  Code, 
section  29-5501.  Funding  of  the  pension  benefits  promised  under  this  plan  comes 
from  both  the  participants  and  the  State.  The  participants  contribute  10  percent 
of  their  salaries  to  finance  the  pension  benefits.  Del.  Code,  section  29-5543.  The 
State  contributes  the  amount  required  for  actuarially  funding  the  remainder  of 
the  benefits  not  covered  by  employee  contributions.  Del.  Code,  section  29-5544. 

The  Pension  Plan  for  Members  of  the  State  Judiciary  provides  a  retirement  bene- 
fit for  members  of  the  judiciary  who  desire  to  participate.  If  the  member  desires 
to  participate  he  or  she  must  contribute  5  percent  of  his  or  her  total  compensation 
to  finance  the  benefits.  Del.  Code,  section  29-5601.  Insufficiencies  in  the  accumu- 
lated funds  to  pay  benefits  are  to  be  made  up  by  the  State,  although  other  contri- 
butions are  not  required  of  the  State.  Del.  Code,  section  29-5601  (b). 

The  State  Police  Retirement  Fund  provides  benefits  to  members  of  the  State 
police.  Del.  Code,  section  11-8322.  The  fund  is  financed  through  a  combination 
of  contributions  and  other  sources.  Included  in  the  financing  are  all  rewards  offered 
for  any  service,  an  employee  contribution  of  2  percent  of  salary,  and  a  matching 
contribution  from  the  State.  Del.  Code,  section  11-8322.  If  the  State  finds  that  the 
fund  is  insufficient  to  pay  the  benefits  promised,  it  will  make  up  the  difference. 
Id. 

There  appear  to  be  no  generally  applicable  provisions  of  the  Delaware  State 
constitution  on  the  subject  of  pension  and  retirement  benefits  for  public  employees. 

DISTRICT  OF  COLUMBIA 

Because  of  its  special  status  the  District  of  Columbia  has  need  for  only  three 
pension  and  retirement  plans.  Its  general  employees,  those  not  covered  under 
plans  for  judges,  firepersons,  police  and  teachers,  are  covered  under  the  Federal 
Civil  Service  Retirement  System.  See  5  U.S.C.  sections  8331  et  seq.  The  Civil 
Service  Retirement  System  will  not  be  examined  in  this  report. 

The  Policemen's  and  Firemen's  Retirement  and  Disability  System  provides  for 
the  retirement  and  disability  retirement  benefits  of  members  of  the  Police  Depart- 
ment and  the  Fire  Department  of  the  District  of  Columbia,  the  United  States 
Park  Police  force,  the  Executive  Protective  Service,  and  any  member  of  the 
United  States  Secret  Service  under  certain  conditions.  D.C.  Code,  section  4-521(1) 
Participants  in  the  plan  contribute  7  percent  of  their  basic  salary  through  payroll 
deductions  in  order  to  assist  in  financing  the  pension  and  retirement  benefits. 
D.C.  Code,  section  4-524(1).  While  the  District  of  Columbia  Government  pays 
the  benefits  promised  under  these  plans,  the  United  States  Government  promises 
to  reimburse  the  District  on  a  monthly  basis  for  payments  to  Federal  employees 
(such  as  the  Park  Service  and  Secret  Service).  D.C.  Code,  section  4-537.  The 
general  funding  for  the  system  appears  to  be  on  a  pay-as-you-go  basis. 

The  Teachers'  Retirement  System  provides  for  retirement  benefits  to  teachers 
in  the  District  of  Columbia  public  schools,  predicated  upon  a  7  percent  of  salary 
contribution.  D.C.  Code,  section  31-721.  The  District  of  Columbia  shall  appro- 
priate each  year  an  amount  necessary  to  maintain  the  fund  for  these  benefits 
enough  to  "maintain  the  equitv  in  such  fund  of  all  teachers,  active  and  retired. 
.  .  ."  D.C.  Code,  section  31-727. 

The  District  of  Columbia  provides  for  the  retirement  of  all  judges  of  the  District 
of  Columbia  Court  of  Appeals  and  Superior  Court,  D.C.  Code,  section  11-1561. 
Each  judge  who  participates  in  this  system  has  withheld  from  his  or  her  payroll 
account  3V2  percent  of  compensation,  held  on  deposit  with  the  fund  for  such 
retirement  benefits.  D.C.  Code,  section  11-1563.  The  fund  is  also  financed  through 
a  pay-as-you-go  type  of  appropriations  system  by  the  District  of  Columbia 
Government  and  the  United  States  Treasury.  D.C.  Code,  section  11-1570. 
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FLORIDA 

Until  1970  Florida  had  a  series  of  different  pension  and  retirement  plans  for 
officers  and  employees  of  the  different  departments  of  government.  It  had  plans 
for  its  Highway  Patrol,  Teachers,  State  and  County  Officers  and  Employees,  and 
Judiciary.  However,  in  1970  it  adopted  the  Florida  Retirement  System  which 
consolidated  most  of  these  plans  for  purposes  of  future  employees  (after  Decem- 
ber 1,  1970)  and,  in  1974,  the  Judiciary's  retirement  system  was  incorporated 
into  the  Florida  Retirement  System. 

The  F.R.S.  is  a  comprehensive  retirement  program  that  is  compulsory  for 
future  State  and  county  employees  and  officers.  It  is,  however,  optional  for 
municipalities.  It  has  been  held  that  municipalities  may  set  up  their  own  inde- 
pendent retirement  systems  by  their  "home  rule"  ordinances.14  The  F.R.S.  covers 
all  "officers  and  employees"  of  the  State  and  county  governments,  which  the 
statute  defines  to  include  "any  person  receiving  salary  payments  for  work  per- 
formed in  a  regularly  established  position  and,  if  employed  by  a  city  or  special 
district,  employed  in  a  covered  group."  Fla.  Stat.,  section  12L021(11).  As  noted 
earlier,  all  employees  after  December  1,  1970,  in  the  employ  of  the  State  or  a 
county  are  considered  "compulsory  participants,"  who  must  enter  the  F.R.S. 
Officers  and  employees  participating  in  existing  retirement  systems  are  optional 
participants.  Fla.  Stat.,  section  121.051(a).  The  plan  is  funded  by  employer 
contributions  alone,  although  it  is  actuarially  determined.15  The  employees  need 
not  contribute  after  1975.  Fla.  Stat.,  section  121.071(1).  After  1975,  employers 
contribute  9  percent  of  gross  compensation  for  regular  members  and  13  percent 
of  gross  compensation  for  "special  risk  members."  Fla.  Stat.,  section  121.071(3). 
Special  Risk  Members  are  those  employed  in  the  capacity  of  peace  officer,  law 
enforcement  officer,  policeperson,  highway  patrolperson,  custodial  employee  at  a 
correctional  or  detention  facility,  correctional  agency  employee  with  direct  contact 
with  inmates  (excluding  secretarial  and  clerical  employees),  firepersons,  employees 
in  the  field  of  law  enforcement  or  fire  protection  if  the  duties  of  the  individual 
are  certified  hazardous  bv  his  or  her  employer,  or  fall  within  the  definitions  estab- 
lished by  the  administrator  of  the  F.R.S.  Fla.  Stat.,  section  121.021(15). 

A  recent  amendment  to  the  Florida  State  Constitution  is  relevant  to  the  retire- 
ment programs  of  public  employees  in  Florida.  This  amendment,  adopted  by  the 
voters  on  November  2,  1976,  states: 

"A  governmental  unit  responsible  for  any  retirement  or  pension  system  sup- 
ported in  whole  or  in  part  by  public  funds  shall  not  after  January  1,  1977,  provide 
any  increase  in  the  benefits  to  the  members  or  beneficiaries  of  such  s}rstem  unless 
such  unit  has  made  or  concurrently  makes  provision  for  the  funding  of  the  increase 
in  benefits  on  a  sound  actuarial  basis."  Constitution,  Art.  10,  section  14. 

This  amendment  appears  to  have  been  the  result  of  concern  in  the  Florida 
legislature  and  populous  about  the  significant  unfunded  liability  of  the  Florida 
Retirement  System,  which  provides  retirement  benefits  for  all  State  employees  and 
for  employees  in  about  one-quarter  of  the  municipal  and  local  governments  in  the 
State.  The  unfunded  liability  was  reported  to  be  $1.8  billion  in  a  1973  report. 
Thereafter,  the  State  legislature  adopted  a  legal  provision  expressing  their  view 
that: 

"It  is  the  intent  of  the  Legislature  that  future  benefit  increases  enacted  into 
law  in  Chapter  121  shall  be  financed  concurrently  by  increased  contributions  or 
other  adequate  funding,  and  such  funding  shall  be  based  on  sound  actuarial  data 
as  developed  by  the  Actuary  or  State  Retirement  Actuary  as  provided  in  section 
121.021(6)  and  section  121.192."  Fla.  Stat.,  sec.  121.091(10),  added  by  Laws 
1974,  c.  74-302,  sec.  6,  effective  July  1,  1974.  In  addition,  the  system  was  made 
noncontributory  and  the  funding  percentages  of  compensation  paid  by  the  State 
to  the  system  increased  from  8  percent  to  9  percent  for  most  covered  emplo3'ees. 
Fla.  Stat.,  sec.  121.071,  added  by  Laws  1974,  c.  74-302,  sections  4,  13. 

These  changes  appeared  to  be  significant  but,  in  an  attempt  to  add  a  stronger 
provision  to  the  State's  organic  document,  a  bill  was  introduced  in  1975  to  add 
section  14  to  article  10  of  the  Florida  Constitution  (II.J.R.  291).  It  was  passed  and 
the  electorate  adopted  the  amendment  as  noted  earlier. 


"  Op.  Atty.  Gen.,  070-104,  May  12,  1971. 

»  The  plan  dors  not  show  Its  actuarial  basis  on  lis  face.  However,  there  is  a  statutory  requirement  that 
the  Administrator  of  Ihe  plan  cause  an  actuarial  s'udy  of  the  system  at  least  once  in  every  five  years  and, 
thereafter,  report  on  the  actuarial  study  to  the  Florida  legislature.  Fla.  Stat.,  section  121.031.  It  is  presumed 
from  this  that  the  legislature  is  to  act  in  adjusting  the  contribution  levels  at  this  time.  Because  there  are  no 
employee  contributions  after  1075  lo  be  adjusted,  ih;s  should  facilitate  the  legislative  action  on  funding 
since  only  the  State's  contributions  will  be  modified  to  comply  with  the  actuarial  report. 
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The  impact  of  the  amendment  would  appear  to  act  as  a  limitation  on  future 
increases  in  the  benefits  payable  from  the  State  Retirement  System  as  well  a> 
those  payable  from  nonparticipating  municipal  systems.  Any  increase  in  such 
benefits  without  concommitant  and  concurrent  funding  increases  based  on 
"sound  actuarial"  data  would  appear  to  be  void  as  in  conflict  with  the  State 
Constitution.  The  definition  of  "sound  actuarial  basis,"  while  lacking  direction  in 
the  amendment  itself,  however,  might  be  established  by  the  State  Retirement 
Actuary's  standards,  as  mentioned  in  Florida  Statute,  section  121.091,  quoted 
above. 

GEORGIA 

The  State  of  Georgia  has  established  a  number  of  pension  and  retirement  sys- 
tems for  its  own  employees  and  for  the  employees  of  its  political  subdivisions. 
Although  the  State-structured  plans  are  not  totally  preclusive  of  municipal 
plans,  the  State  does  require  actuarial  validity  of  the  independent  municipal 
plans  established  outside  the  parameters  of  the  State  plans  set  forth  in  the  Georgia 
Code.  Ga.  Code,  sections  69-1702  et  seq.  and  78-1501  et  seq. 

The  largest  scope  of  any  of  the  Georgia  plans  is  the  Employees'  Retirement 
System,  which  covers  both  the  employees  of  the  State  of  Georgia  and  those  of 
local  subdivisions,  "regularly  classified  or  unclassified"  workers,  officers,  elected 
or  appointed,  or  employees.  Ga.  Code,  section  40-2501(4).  The  coverage  for  State 
employees  and  for  employees  of  local  governments  covered  by  the  plan  is  manda- 
tory. Ga.  Code,  section  40-2503.  The  funding  of  this  plan  is  both  contributory 
and  actuarial.  The  employees  who  participate  contribute  5  percent  of  their  payroll 
by  withholding.  Ga.  Code,  section  40-2511.  The  State  or  local  government  unit 
contributes  an  amount  sufficient  to  actuarially  fund  the  plan,  as  set  by  the  Board 
of  Trustees  of  the  State  Employees'  Retirement  System,  not  to  exceed  8}i  percent 
of  covered  compensation.  Ga  Code,  section  40-2505.2. 

The  members  of  the  Georgia  State  legislature  and  their  staff  are  afforded  retire- 
ment benefits  under  the  Georgia  Legislative  Retirement  System.  All  members  of 
the  legislature  are  compelled  to  become  participants  in  the  plan  and  staff  persons 
are  permitted  to  become  members.  Ga.  Code,  section  47-1404.  Members  of  the 
plan  contribute  $252  a  year  to  fund  their  pension  and  retirement  benefits  and  the 
State  contributes  an  amount  sufficient  to  actuarially  fund  the  benefits.  Ga.  Code, 
section  47-1413. 

The  Teachers'  Retirement  System  was  established  to  provide  retirement  and 
pension  benefits  for  all  persons  who  become  teachers  in  the  Georgia  public  schools. 
Ga.  Code,  section  32-2903.  The  plan  is  actuarially  funded  with  the  members 
contributing  6  percent  of  their  compensation  to  fund  the  final  benefit  and  the 
State  contributing  enough  to  actuarially  fund  the  benefit.  Ga.  Code,  section  32- 
2921.  This  is  established  by  each  actuarial  valuation.  Id. 

The  Teachers'  Retirement  System  only  covers  those  individuals  engaged  in 
teaching.  Other  employees  of  the  public  schools  are  covered  by  the  Public  School 
Employees  Retirement  System.  This  group  includes  all  employees  of  the  public 
schools  not  eligible  for  the  Teachers'  Retirement  System,  and  specifically  includes 
but  is  not  limited  to  "school  bus  drivers,  school  lunchroom  personnel,  school 
maintenance  personnel,  and  school  custodial  personnel."  Ga.  Code,  section  32- 
3802.  The  plan  is  funded  through  a  $4  monthly  contribution  of  each  participant 
and  emplover  funding  to  the  level  of  actuarial  soundness.  Ga.  Code,  section  32- 
3810. 

The  judiciary  of  the  State  of  Georgia  is  covered  by  both  the  Employees'  Retire- 
ment System  and  a  special  system  which  is  mandatory  for  judges  of  "the  Superior 
Courts  of  Georgia,  the  inferior  court  judges  and  the  juvenile  court  judges — the 
Trial  Judges  and  Solicitors  Retirement  Fund.  Ga.  Code,  section  78-1301.  The 
employees  in  each  instance  contribute  an  annual  10  percent  of  compensation  to 
fund  their  retirement  benefits  through  this  fund,  with  the  employer  (the  local  or 
State  governments)  contributing  a  matching  amount.  Ga.  Code,  section  78-1311. 

The  Peace  Officers'  Annuity  and  Benefit  Fund  provides  the  retirement  benefits 
for  all  full-time  peace  officers  employed  to  preserve  the  public  order,  protect  the 
life  and  property  or  detect  crime.  Ga.  Code,  section  78-901.  This  plan  is  funded 
through  contributions  of  the  covered  employees  ($7  per  month)  and  through  part 
of  the  fines  and  forfeited  bonds  for  criminal  offenses  in  Georgia,  Ga.  Code,  sec- 
tions 78-908,  78-909. 

The  Firemen's  Retirement  System  provides  retirement  benefits  for  all  persons 
employed  by  the  State  or  a  political  subdivision  of  the  State  in  an  organization 
recognized  as  a  fire  department  by  the  Southeastern  Underwriters  Association. 
Ga.  Code,  section  78-1001(1).  The  funding,  like  that  of  many  forepersons'  pension 
systems,  is  joint:  it  is  funded  through  employee  contributions  ($5  per  month) 
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and  through  a  tax  of  1  percent  levied  on  the  gross  premiums  of  all  fire,  lightning, 
extended  coverage,  inland  marine  coverage,  and  storm  coverage  policies  of  insur- 
ance issued  in  the  State.  Ga.  Code,  sections  78-1005,  78-1006. 

The  constitution  of  the  State  of  Georgia  specially  permits  the  establishment 
of  its  general  pension  system  for  employees  of  the  State.  Article  XIV  of  that 
State's  contribution  notes  that:  "The  General  Assembly  is  authorized  to  establish 
an  actuarially  sound  retirement  system  for  employees  under  a  merit  system.  Ade- 
quate appropriations  shall  be  provided  for  the  operation  of  a  merit  system  and  the 
State  Personnel  Board."  The  significance  of  this  provision  is  that  the  system 
established  must  always  be  kept  on  an  actuarially  sound  basis.  Variation  from 
this  soundness  would  seem  to  be  preventable  or  correctable  by  action  in  court  to 
force  either  invalidation  of  a  statute  or  enjoining  adherence  by  the  Retirement 
Board. 

The  constitution  of  the  State  of  Georgia  also  provides,  at  Article  VII,  section  2, 
that: 

"Any  other  provisions  of  this  Constitution  to  the  contrary  notwithstanding, 
the  General  Assembly  is  hereby  authorized  to  provide  by  law,  from  time  to  time, 
for  the  increase  of  retirement  or  pension  benefits  of  retired  persons  who  retired 
pursuant  to  any  retirement  system,  annuity  and  benefit  fund,  pension  system  or 
system  heretofore  or  hereafter  created  by  law  to  which  the  General  Assembly 
appropriates  funds.  The  General  Assembly  shall  be  authorized  to  appropriate 
funds  for  the  purpose  of  increasing  the  retirement  or  pension  benefits  of  such 
retired  persons." 

The  apparent  import  of  this  provision  is  that,  absent  specific  constitutional 
permission,  to  increase  benefits  of  persons  already  retired  might  be  construed  as 
granting  a  gift  to  individuals,  which  is  specifically  precluded  by  Article  VII, 
section  2(1)  of  the  constitution  of  the  State  of  Georgia.  Now,  adjustment  of  these 
pension  benefits,  within  the  other  provision  on  actuarial  validity  of  the  pension, 
should  encounter  no  legal  obstacles  within  the  State  constitution. 

HAWAII 

The  State  of  Hawaii  has  only  one  governmental  pension  plan — the  Employees' 
Retirement  System.  The  System  covers  all  employees  of  the  governments  of  the 
State  of  Hawaii  and  the  counties  of  the  State.  Haw.  Rev.  Stat.,  section  88-1. 
The  plan  is  funded  jointly,  with  contributions  from  both  the  individual  partici- 
pants and  the  government.  The  participants  generally  contribute  6  percent  of 
compensation,  although  police,  penitentiary  officers  and  firepersons  contribute 
10%  percent  of  their  compensation.  Haw.  Rev.  Stat.,  section  88-45.  The  govern- 
ment contributes  an  amount  sufficient  to  actuarially  fund  the  plan.  Haw.  Rev. 
Stat.,  section  88-122. 

The  constitution  of  the  State  of  Hawaii  provides  that:  "Membership  in  any 
employees'  retirement  system  of  the  State  or  any  political  subdivision  thereof 
shall  be  a  contractual  relationship,  the  accrued  benefits  of  which  shall  not  be 
diminished  or  impaired."  Article  XIV,  section  2. 

This  would  protect  the  employees  covered  by  the  governmental  plan  from  sub- 
sequent reduction  or  impairment  of  the  benefits  promised  upon  entering  employ- 
ment with  the  State  of  Hawaii. 

IDAHO 

The  State  of  Idaho  has  established  two  major  plans  for  employees  of  the  State 
of  Idaho,  one  of  which  applies  to  both  the  State  and  its  political  subdivisions,  and 
two  plans  applicable  only  to  municipal  employees  in  Idaho. 

The  Public  Employees'  Retirement  System  provides  retirement  and  pension 
benefits  for  persons  employed  by  the  State  or  one  of  its  political  subdivisions  for 
at  least  20  hours  per  week,  whether  elected,  appointed  or  ordinarily  employed, 
rendering  personal  services.  Id.  Code,  section  59-1302(14)  (A) .  The  plan  is  funded 
jointly  by  the  employees  who  participate  and  the  governmental  unit  acting  as 
employer.  The  participants  contribute  4.5  percent  of  their  compensation,  or 
5.4  percent  if  the  participant  is  a  fireperson  or  policeperson,  by  payroll  withholding. 
Id.  Code,  section  59-1303,  59-1304,  and  59-1305.  The  Government  contributes 
an  amount  sufficient  to  actuarially  fund  the  retirement  benefits  promised  the 
employees.  Id.  Code,  section  59-1330. 

The  Judges'  Retirement  System  provides  the  retirement  benefits  for  the  State's 
District  Court  Judges  and  Supreme  Court  Justices.  Id.  Code,  section  1-2001. 
The  funding  is  in  many  parts.  The  participants  themselves  contribute  4  percent 
of  their  salaries  to  funding  of  the  plan,  by  payroll  deductions.  Id.  Code,  section 
1-2004.  Filing  fees  for  all  civil  cases,  appeals  and  motions  for  rehearing  are  also 
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attributed  to  the  funding  of  the  judges'  pension  benefits.  Id.  Code,  section  1-2003. 
Because  the  judges  are  not  permitted  to  have  their  pensions  reduced  once  in  office, 
the  State's  responsibility  for  the  pension  would  require  additional  appropriations 
should  the  funds  available  become  insufficient.  Id.  Code,  section  1-2006. 

The  Policemen's  Retirement  Fund  and  the  Firemen's  Retirement  Fund  are 
the  two  plans  only  applicable  to  municipalities.  The  Policemen's  Retirement 
Fund  applies  to  the  employees  of  regularly  constituted  police  departments  of  all 
cities  and  towns  of  Idaho.  Id.  Code,  section  50-1503(a).  To  fund  the  retirement 
benefits  promised  by  the  Fund  the  city  may  levy  a  tax  of  up  to  4  mills  on  all 
property  within  its  jurisdiction,  and  the  participants  contribute  8  percent  of  their 
salaries.  Id.  Code,  section  50-1513. 

The  Firemen's  Retirement  Fund  provides  the  retirement  benefits  for  employees 
of  regularly  constituted  fire  departments  of  the  towns  and  the  cities  of  Idaho. 
Id.  Code,  section  72-1402(a).  The  pension  benefits  are  funded  through  one-fourth 
of  the  gross  receipts  of  the  State  from  its  tax  on  fire  insurance  premiums,  and  from 
a  local  excise  tax  on  7  percent  on  the  salaries  of  firepersons.  Id.  Code,  section  72- 
1411.  The  city  must  also  contribute  9  percent  of  the  salaries  of  the  participating 
firepersons.  Id.  Code,  section  72-1412. 

There  appear  to  be  no  general  provisions  of  the  constitution  of  the  State  of 
Idaho  applicable  to  pension  and  retirement  systems  of  public  employees. 

ILLINOIS 

There  are  five  major  State  pension  and  retirement  systems  for  employees  of 
the  Government  of  the  State  of  Illinois,  and  twelve  plans  for  local  employees. 

The  State  Employees'  Pension  Plan  provides  retirement  benefits  for  the  regular 
classified  and  unclassified  officers  and  employees  of  the  State  of  Illinois  who  are 
employed  to  furnish  personal  services  and  who  are  not  participants  in  one  of  the 
other  pension  plans.  111.  Rev.  Stat.,  chap.  108H,  section  14-108.  The  pension 
and  retirement  benefits  are  funded  through  contributions  of  the  participants  of 
6V2  percent  of  their  compensation  (7  percent  for  policepersons  and  firepersons). 
The  State  contributes  an  amount  to  actuarially  fund  the  retirement  benefits. 
111.  Rev.  Stat.,  chap.  108&,  section  14-169. 

The  Illinois  General  Assembly  is  guaranteed  pension  benefits  through  the 
General  Assembly  Retirement  System.  111.  Rev.  Stat.,  chap.  108)4,  section  2-105. 
The  benefits  under  this  plan  are  funded  through  7  percent  contributions  of  the 
participants  and  actuarially  required  contributions  by  the  State.  111.  Rev.  Stat., 
chap.  IO8V2,  sections  2-126;  2-124. 

The  State  Universities  Retirement  System  provides  the  retirement  benefits 
for  employees  of  "educational,  administrative,  secretarial,  clerical,  mechanical, 
labor"  or  other  staffs  of  the  universities  of  the  State  of  Illinois.  111.  Rev.  Stat., 
chap.  IO8V2,  section  15-106.  The  benefits  are  funded  through  7  percent  contri- 
butions of  the  participants  and  actuarially  required  contributions  of  the  State. 
III.  Rev.  Stat.,  chap.  108l/2,  sections  15-157;  15-155. 

Teachers  in  the  public  schools  and  related  administrative  and  supervisory 
personnel  are  not  included  in  the  State  Universities  Retirement  System,  but  they 
are  afforded  retirement  benefits  under  the  Teachers'  Retirement  System.  111. 
Rev.  Stat.,  chap.  108K,  section  16-106.  These  benefits  are  funded  through  a  6)2 
percent  contribution  of  the  employees  and  actuarially  required  contributions  of 
the  State.  111.  Rev.  Stat.,  chap.  108H,  sections  16-152;  16-159. 

The  judiciary  of  the  State  of  Illinois  are  granted  retirement  protection  by  the 
Judges'  Retirement  System,  which  applies  to  the  judges  of  the  various  State 
courts,  police  magistrates,  masters  in  chancery,  and  civil  referees  of  the  Chicago 
Municipal  Courts.  111.  Rev.  Stat.,  chap.  IO8J/2,  section  18-112.  The  benefits  are 
provided  through  a  7}2  percent  contribution  by  the  participants  and  actuarial 
funding  by  the  State  of  Illinois.  111.  Rev.  Stat.,  chap.  108H,  sections  18-131, 
18-133. 

The  various  municipal  plans  are  statutorily  set  forth  by  their  coverage  cate- 
gories, e.g.  police,  firepersons,  etc.,  and  the  size  of  the  city  covered  under  the 
plan.  The  Policemen's  Pension  Fund  (Municipalities  500,000  and  Under)  covers 
the  police  employed  by  any  city,  village,  incorporated  town  of  less  than  500,000 
inhabitants  and  more  than  5,000.  111.  Rev.  Stat.,  chap.  108H,  section  3-106.  The 
benefits  are  funded  by  a  7){  percent  contribution  by  the  participants  and  enough 
local  funding  to  provide  the  "annual  requirements  of  the  police  pension  fund." 
This  is  raised  by  a  tax  on  property  within  the  jurisdiction,  in  amounts  sufficient 
to  provide  both  annual  and  reserve  requirements.  111.  Rev.  Stat.,  chap.  108^, 
section  3-125.  This  would  appear  to  note  some  form  of  actuarial  funding. 
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The  Firemen's  Pension  Fund  (Municipalities  500,000  and  Under)  provides 
the  retirement  benefits  for  all  full-time  paid  firepersons  for  cities,  townships, 
villages  or  incorporated  towns  of  5,000  to  500,000  inhabitants/  Ill.  Rev.  Stat., 
chap.  108%,  section  4-106.  The  benefits  are  funded  through  a  5  percent  salary- 
contribution  by  the  participants.  111.  Rev.  Stat.,  chap.  108%,  section  4-124.  The 
municipality  levies  a  property  tax  to  raise  an  amount  sufficient  to  fund  the  plan 
actuarially.  111.  Rev.  Stat.,  chap.  108j/2,  section  4-118. 

The  Policemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000)  applies,  as 
do  other  plans  for  cities  over  500,000,  to  Chicago,  Illinois,  only.  This  plan  covers 
the  police  department  and  its  employees  in  that  cit}^,  providing  retirement  bene- 
fits. 111.  Rev.  Stat.,  chap.  108%.  section  5-101.  The  plan  is  funded  through  7  per- 
cent contributions  of  the  participants  and  9%  percent  contributions  by  the  city- 
employer,  subject  to  an  overall  funding  limitation.  111.  Rev.  Stat.,,  chap.  108%, 
sections  5-169,  5-168. 

The  Firemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000)  provides  the 
retirement  benefits  for  the  fire  department  employees  of  the  City  of  Chicago, 
Illinois.  111.  Rev.  Stat.,  chap.  108%,  section  6-106.  The  plan  is  funded  by  7% 
percent  salary  contributions  of  the  participants  and  8%  percent  municipal 
contributions.  111.  Rev.  Stat.,  chap.  108%,  sections  6-166,  6-172.  The  city  levies 
atax  to  fund  the  plan  and  there  is  an  overall  limitation  on  the  tax  required 
to  be  levied.  Id. 

The  Illinois  Municipal  Retirement  Fund  provides  a  general  pension  and  retire- 
ment program  for  the  employees  of  the  cities,  counties,  villages,  towns,  townships, 
and  other  municipal  bodies  of  the  State  of  Illinois,  not  covered  by  other  plans. 
111.  Rev.  Stat.,  chap.  108%,  section  7-1G9.  The  benefits  of  the  Fund  are  f  unded  by 
contributions  of  3%  percent  of  salary  on  the  part  of  the  participants,  ard  by  vary! 
ing  contributions  of  the  employer-municipalities.  111.  Rev.  Stat.,  chap.  108%, 
sections  7-173,  7-172 (a).  The  municipalities  are  required  to  appropriate  these 
funds  from  a  property  tax.  111.  Rev.  Stat.,  chap.  108%,  section  7-171. 

The  Municipal  Employees',  Officers',  and  Officials'  Annuity  and  Benefit 
Fund  (Cities  over  500,000  Inhabitants)  covers  the  general  public  employees  of 
the  City  of  Chicago,  Illinois.  111.  Rev.  Stat.,  chap.  108%,  section  8-113.  The  plan 
is  funded  through  participant  contributions  of  6%  percent  of  compensation. 
111.  Rev.  Stat.,  chap.  108%,  section  8-174.  The  municipality  contributes  6  percent 
of  the  employee  compensation,  with  a  general  limitation  on  the  amount  of  property 
tax  which  needs  be  levied  to  produce  this  sum.  111.  Rev.  Stat.,  chap.  108%,  sec- 
tion 8-174,  8-173. 

The  County  Employees'  and  Officers'  Annuity  and  Benefit  Fund  (Counties 
over  500,000  Inhabitants)  currently  only  applies  to  Cook  County,  Illinois,  and 
provides  the  retirement  benefits  for  county  employees.  111.  Rev.  Stat.,  chap.  108%, 
section  9-108.  The  funding  is  by  participant  contributions  of  7  percent  of  salary 
and  county  contributions,  financed  by  a  general  property  tax,  sufficient  to  actu- 
arially fund  the  plan  but  subject  to  a  limit  of  80  percent  of  the  employee  contri- 
butions. 111.  Rev.  Stat.,  chap.  108%,  sections  9-169,  9-170,  9-181. 

The  Forest  Preserve  District  Employees'  Annuity  and  Benefit  Fund  provides 
retirement  benefits  for  the  employees  of  forest  preserve  districts.  111.  Rev.  Stat., 
chap.  108%,  section  10-101.  The  plan  is  funded  through  contributions  of  employees 
similar  to  those  of  the  County  Employees'  and  Officers'  Annuity  and  Benefits 
Fund,  except  that  the  Forest  Preserve  District  may  not  be  required  to  levy  a  tax 
or  fund  greater  than  1.3  times  the  contributions  of  employees  for  the  year  two 
years  prior  to  the  funding  year.  111.  Rev.  Stat.,  chap.  108%,  section  10-107. 

The  Laborers'  and  Retirement  Board  Employees'  Annuity  and  Benefit  Fund 
(Cities  over  500,000  Inhabitants)  provides  the  retirement  benefits  for  the  laborers 
and  employees  of  the  retirement  board  of  the  City  of  Chicago.  111.  Rev.  Stat., 
chap.  108%,  section  11-110.  The  plan  is  funded  by  employee  contributions  of 
6%  percent  of  their  salaries,  and  6  percent  of  emplovee  compensation 
contributions.  111.  Rev.  Stat.  chap.  108%,  sections  11-170,  11-174. 

The  Park  Employees'  and  Retirement  Board  Employees'  Annuity  and  Benefit 
Fund  (Cities  over  500,000)  provides  retirement  benefits  for  Chicago's  Park  Com- 
missioners and  employees  of  the  Board  of  Park  Commissioners,  and  Retirement 
Board  of  the  Park  Emplovees'  and  Retirement  Board  Emplovees'  Annuity 
Benefit  Fund.  111.  Rev.  Stat.*,  chap.  108%,  section  12-101.  The  plan  is  funded  by 
contributions  of  employees  in  an  amount  of  6%  percent  of  their  salaires,  and 
contributions  in  an  amount  of  1.5  times  that  of  the  employees  are  required  of  the 
municipality.  111.  Rev.  Stat.,  chap.  108%,  sections  12-150,  12-152. 

The  Sanitary  District  Employees'  and  Trustees'  Annuity  and  Benefit  Fund 
provides  the  employees  of  the  Sanitary  Districts  of  towns,  villages  or  cities  with 
populations  of  1,000,000  or  more  with  retirement  benefits.  111.  Rev.  Stat.,  chap. 
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108l2,  section  13-101.  The  plan  is  funded  by  employee  contributions  of  6)2  percent 
of  salarv  and  municipal  contributions  in  the  amount  of  6  percent  of  emplove'e 
compensation.  111.  Rev.  Stat.  chap.  108H,  sections  13-170,  13-170(b). 

The  Public  School  Teachers'  Pension  and  Retirement  Fund  (Cities  over  500,000 
Inhabitants)  provides  public  school  teachers  and  administrative  personnel  (prin- 
cipals, superintendents,  assistant  principals,  etc.)  in  the  Chicago  public  schools 
with  pension  benefits.  111.  Rev.  Stat.  chap.  10S>2,  section  17-105.  The  plan  is 
funded  by  6V2  percent  employee  contributions  and  municipal  tax  revenues  at  a 
rate  of  .202  on  the  dollar  value  of  property  in  the  citv.  111.  Rev.  Stat.,  chap.  10S]  >, 
sections  17-128,  17-130. 

The  constitution  of  the  State  of  Illinois  provides  that:  "Membership  in  any 

.  pension  or  retirement  system  of  the  State,  any  unit  of  local  government  or  school 
district,  or  any  agency  or  instrumentality  thereof,  shall  be  an  enforceable  con- 
tractual relationship,  the  benefits  of  which  shall  not  be  diminished  or  impaired." 

.  Art.  XIII,  section  5. 

The  applicability  of  this  provision  to  financing  pension  benefits  is  not  entirely 

■clear.  One  commentarj'  has  asserted  that  the  provision  does  not  require  "the 

;  funding  of  pension  programs."  16  The  provision  does,  however,  afford  a  basis  for 
contesting  the  acts  of  the  State  if  such  acts  inhibit  payment  of  accrued  benefits 
and  rights.17  Furthermore,  it  specifically  precludes  reduction  or  impairment  of 
benefits  of  employees  already  covered  by  the  pension  plan.18 

INDIANA 

The  State  of  Indiana  has  enacted  statutory  provisions  governing  the  pension 
benefits  of  all  State  employees  and  many  local  employees.  While  there  are  a 
:  number  of  statutory  plans  for  the  State  and  local  employees,  there  is  no  manda- 
tory coverage  of  all  local  employees  and  there  may  be  any  number  of  independent, 
local  pension  plans  in  existence  in  the  State. 

Probably  the  largest  single  pension  and  retirement  plan  in  Indiana  is  the  Public 
Employees'  Retirement  Fund,  established  as  an  agency  of  the  State  of  Indiana19 
,to  provide  retirement  benefits  for  employees  of  the  State  and  of  electing  munici- 
palities. Ind.  Stat.,  section  5-10-1-5 (b).  'Municipalities  may  become  participating 
employers  by  a  resolution  of  the  local  governing  body.  Ind.  Stat.,  section  5-10- 
1-19.  ""Employee"  includes  any  person  paid  out  of  governmeDt  funds,  whether 
elected,  hired  or  appointed.  Ind.  Stat.,  section  5-10-1-4.  Employees  who  par- 
ticipate in  the  fund  are  to  contribute  5  percent  of  their  earnable  compensation  by 
Ipayroll  deductions.  Ind.  Stat.,  section  5-10-1-20.  The  State  contributes  an  amount 
[.sufficient  to  actuarially  fund  the  plan.  Ind.  Stat.,  section  5-10-1-21.  Munici- 
palities which  elect  to  participate  are  to  levy  a  tax  to  fund  the  plan  and  the  tax 
.need  not  be  greater  than  15  percent  of  the  employees'  compensation.  Inc.  Stat., 
.section  5-10-1-22. 

Teachers  in  the  State  of  Indiana  are  provided  retirement  and  pension  benefits 
s  through  the  Teacher's  Retirement  Fund.  The  fund  covers  all  legally  qualified 
and  regularly  employed  teachers,  teacher-clerks,  supervisors,  supervising  princi- 
pals, principals,  superintendents  and  instructors.  Ind.  Stat.,  section  21-6-1-11. 
The  State  and  the  teachers  both  contribute  actuarially  computed  contributions 
:to  fund  the  plan.  Ind.  Stat.,  sections  21-G-l-6(h),  21-6-1-11. 
,  The  employees  of  the  State  Board  of  Accounts,  including  regular  employees 
and  field  examiners,  have  their  own  retirement  plan,  too.  This  plan  is  funded  by 
contributions  from  the  field  examiners  at  a  rate  of  $216  per  year,  and  by  contribu- 
tions from  other  employees  at  a  rate  of  SI  OS  per  year.  The  State  contributes 
enough  to  fund  the  plan  actuarially.  Ind.  Stat.,  sections  5-11-15-4,  5-11-15-5. 

Employees  of  the  Department  of  Natural  Resources  or  the  Alcoholic  Beverage 
Commission  are  granted  retirement  benefits  through  the  Excise  Police  and  Con- 
servation Enforcement  Officers'  Retirement  Plan.  Ind.  Stat.,  section  5-10-5.5-2. 
Employees  contribute  3  percent  of  their  salaries,  up  to  the  first  $8,500  per  year, 
to  fund  the  plan.  Ind.  Stat.,  section  5-10-5.5-2.  The  other  funding  comes  through 
a  number  of  sources,  in  a  nonactuarial  manner.  Aside  from  the  employee  contri- 
butions, the  plan  is  funded  by  gifts,  grants,  devises  and  bequests  to  the  fund, 


»  Smith-Hurd  Illinois  Annotated  Statutes;  Constitutional  Commentary,  State  Constitution,  Article  13,  sec- 
tion 5  (1975-1976^. 

17  See,  however,  People  ex  rel  T.F.T.  v.  Lindberg,  60  HI.  2d  266  (1975),  holding  that  this  provision  does  not 
require  a  specific  level  of  appropriations  during  the  fiscal  period  for  pensions,  and  affords  no  basis  for  attack- 
ing the  veto  by  the  Governor  of  pension  appropriations. 

ls  For  a  more  complete  analysis  of  the  pension  plans  in  the  State  of  Illinois,  see  Committee  on  Education 
and  Labor,  House  of  Representatives,  Subcommittee  on  Labor  Standards,  Pension  Task  Force,  Interim 
Report  (March  31,  1976)  (Committee  Print). 

»  1962  Op.  Atty.  Gen.  No.  37  at  185. 
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interest  and  accruals  on  investments  of  the  fund,  contributions  or  payments 
made  by  the  General  Assembly,  including  appropriations,  and  some  transferred 
funds.  Ind.  Stat.,  section  5-10-5.5-4. 

The  county  police  in  the  State  of  Indiana  also  have  their  own  retirement  fund. 
All  county  policepersons  contribute  6  percent  of  their  salaries  to  fund  the  plan 
along  with  such  sufficient  contributions  by  the  Police  Departments  to  actuarially 
fund  it.  Ind.  Stat.,  section  17-3-14-10. 

While  there  are  also  a  number  of  small  plans  for  certain  categories  of  cities 
and  employees,  these  are  not  sufficiently  large  to  warrant  consideration  in  this 
limited  report. 

There  appear  to  be  no  relevant  general  provisions  of  the  Indiana  State  consti- 
tution with  regard  to  pension  and  retirement  plans  of  public  employees. 

IOWA 

The  State  of  Iowa  has  established  a  series  of  public  pension  systems  for  em- 
ployees of  the  State  and  local  governments.  The  participation  of  local  government 
employees,  as  well  as  State  employees,  is  mandatory.  The  capstone  of  this  system 
is  the  Public  Employees'  Retirement  System. 

The  Public  Employees'  Retirement  System  provides  retirement  benefits  for 
the  employees  of  the  State  or  any  legally  identifiable  political  subdivision.20  Iowa 
Code,  section  97B.41(3).  The  coverage  and  participation  is  mandatory,  and  any 
legally  identifiable  political  subdivision  of  the  State  must  participate.21  Iowa 
Code,  section  97B.42.  The  employees  participating  in  the  plan  contribute  3H 
percent  of  their  wages  to  finance  their  pension  benefits  and  the  State  or  local 
employer  must  contribute  4%  percent  of  wages  to  fund  the  plan.  Iowa  Code, 
section  97B.11.  This  would  not  appear  to  be  an  actuarially  based  funding  system. 

The  members  of  the  divisions  of  highway  safety  and  uniformed  forces  and 
criminal  investigation  and  bureau  of  identification  in  the  department  of  public 
safety  (other  than  clerical  workers)  and  the  division  of  drug  law  enforcement  and 
division  of  beer  and  liquor  law  enforcement  in  the  department  of  public  safety 
are  provided  with  their  own  pension  plan — the  Public  Safety  Peace  Officers' 
Retirement,  Accident  and  Disability  System.  Iowa  Code,  section  97A.1.  Mem- 
bership in  the  system  for  the  aforementioned  individuals  is  mandatory.  Iowa 
Code,  section  97 A. 3.  The  plan  is  financed  through  actuarially  determined  contri- 
butions. The  participating  individuals  contribute  from  4.91  percent  to  6.50 
percent  of  their  salaries,  depending  upon  their  ages  when  they  become  members. 
Iowa  Code,  section  97A.8(a).  The  State  makes  actuarially  determined  contribu- 
tions to  the  fund.  Id.  at  (3). 

An  exception  to  the  general  applicability  of  the  Public  Employees'  Retirement 
System  is  that  policepersons  and  firepersons  are  covered  by  a  special  municipal 
retirement  system — the  Retirement  System  for  Policemen  and  Firemen.  Iowa 
Code,  section  411.1.  Participation  in  this  system  is  mandatory  for  all  such  indi- 
viduals. Iowa  Code,  section  411.3.  The  interpretations  of  the  coverage  and 
participation  requirements  with  regard  to  adoption  of  these  pension  plans  have 
led  to  broad  application.  In  one  decision,  a  city  police  force  of  seven  fulltime 
policepersons  were  hired  by  the  mayor  with  cooperation  of  chief  of  police,  they 
received  salaries  fixed  by  the  city  council  and  uniform  allowances,  necessary 
weapons,  and  there  was  a  chain  of  command  and  radio  communications  with  the 
force  for  24  hours  a  day.  The  court  in  that  decision  ruled  that  although  the  force 
did  not  comply  with  more  formal  organizational  structures  of  most  forces,  it  was 
a  police  department  within  the  scope  of  the  Retirement  System.22  The  financing 
of  the  plan  is  actuarial.  The  participating  members  contribute  between  4.91 
percent  and  6.50  percent  of  their  compensation,  depending  upon  when  they 
became  members.  The  city  whose  departments  establish  the  plan  must  levy  a 
tax  sufficient  to  meet  the  requirement  that  it  annually  pay  an  amount  to  the 
pension  fund  actuarially  sufficient  for  funding.  Iowa  Code,  section  411.8.23 

While  there  are  no  provisions  of  the  constitution  of  the  State  of  Iowa  regarding 
public  pension  and  retirement  systems,  one  provision  of  the  State  constitution 

•  20  State  ex  tel.  Iowa  Employment  Security  Commission  v.  Des  Moines  County,  260  Iowa  341,  149  N.W.  2d  288 
(1967)  held  that  an  independent  drainage  district  was  a  required  employer  under  the  plan.  Furthermore, 
the  Attorney  General  has  ruled  that  tho  Des  Moines  Metropolitan  Transit  Authority  is  a  required  employer 
(Op.  Atty.  Gen.  (Clavman)  Oct.  9,  1975)  but  not  a  private  alcoholism  treatment  center  (Op.  Atty.  Gen. 
(Voskans)  Feb.  24,  1975). 

"  See  Op.  Attv.  Gen.  (Clayman)  Oct.  9,  1975.  • '  > 

»  Johnson  v.  City  of  Red  Oak,  197  N.W.  2d  548  (Iowa  Sup.  Ct.f  1972). 
a  See  also  Op.  Atty.  Gen.,  Aug.  24,  1966. 
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precludes  the  payment  to  a  State  officer  or  employee  of  extra  compensation  or 
appropriation  of  public  moneys  for  "local  or  private  purposes,"  without  a  two- 
thirds  vote  of  the  General  Assembly.  Iowa  State  Constit.,  section  31,  Art.  3.  It 
has  been  held  that  contributions  by  the  State  or  a  political  subdivision  to  a 
retirement  or  disability  fund  is  not  donation  for  a  "private  purpose,"  but  for  the 
public  purpose  of  bringing  about  better  and  more  efficient  service  among  the 
various  departments  of  government.34 

KANSAS 

The  State  of  Kansas  has  established  a  series  of  pension  and  retirement  plans 
for  general  public  employees,  police,  forepersons  and  teaching  and  education 
employees.  The  plans  include  mandatory  plans  for  State  employees  and  local 
employees,  and  certain  plans  some  cities  and  towns  may  establish  in  lieu  of  the 
general  plan. 

The  largest  plan  in  terms  of  scope  of  coverage  is  the  Kansas  Public  Employees' 
Retirement  System,  which  provides  the  retirement  benefits  for  all  appointed  or 
elected  full-time  (over  1,000  hours  per  year)  employees  of  the  State  or  electing 
localities.  Kan.  Stat.,  section  74-4902(13).  Local  governments  may  elect  to 
become  participating  employers  by  filing  a  resolution  of  the  governing  body  of 
the  local  government.  Kan.  Stat.,  section  74-4910(1).  An  individual  employee 
contributes  towards  the  funding  of  the  plan  in  an  amount  of  4  percent  of  com- 
pensation. Kan.  Stat.,  section  74-4919.  The  State  or  governing  locality  con- 
tributes an  amount  sufficient  to  actuariallv  fund  the  plan.  Kan.  Stat.,  section 
74-4920. 

Police  and  forepersons  may  be  eligible  for  participation  in  any  number  of  plans, 
either  State  or  local.  The  Kansas  Police  and  Firemen's  Retirement  System  pro- 
vides full-time  (over  1,000  hours  per  year)  firepersons  and  police  with  their  retire- 
ment benefits.  Kan.  Stat.,  section  74-4952(3).  It  also  applies  to  electing  munic- 
ipalities. Kan.  Stat.,  section  74-4952(3).  It  also  applies  to  electing  munic- 
ipalities. Kan.  Stat.,  section  74-4952(4).  The  municipality  elects  to  participate 
by  a  resolution  of  its  governing  body.  Kan.  Stat.,  section  74-4954.  If  a  police- 
person  or  fireperson  is  employed  by  a  nonelecting  political  subdivision  of  the 
State,  he  or  she  may  still  be  eligible  for  participation  in  the  Kansas  Police  and 
Firemen's  Retirement  System  by  filing  an  election  in  writing  with  that  plan's 
trustees.  Kan.  Stat.,  section  74-4955.  The  plan  is  funded  by  7  percent  of  com- 
pensation contributions  bv  the  members  and  actuarially  sufficient  funding  of 
the  State  or  local  unit.  Kan.  Stat.,  sections  74-4965,  74-4967. 

If  either  a  first  or  second  class  city  desires  to  establish  its  own  plan,  it  may  do 
so  under  the  applicable  Kansas  statutory  plan.  Kan.  Stat.,  sections  13-14a01, 
14-1  OaOl.  In  both  plans,  the  employees  contribute  3  percent  of  their  compensation 
and  the  governing  city  contributes  an  amount  actuarially  sufficient  to  fund  the 
benefits.  Kan.  Stat.,  sections  13-14a02(2),  14-10a02. 

Judges  and  justices  of  the  Supreme  Court  of  the  State  of  Kansas  and  the  Dis- 
trict Courts  contribute  towards  their  own  retirement  benefits  under  the  Judges 
and  Justices  Retirement  System.  The  participants  contribute  6  percent  of  com- 
pensation and  the  rest  required  for  actuarial  sufficiency  is  provided  bv  the  State. 
Kan.  Stat.,  sections  20-2601(2),  20-2605. 

Teachers  may  also  be  covered  by  either  the  Statewide  plan  or  specific  plans  of 
first  class  cities  or  cities  under  120,000  population.  The  Kansas  State  School 
Retirement  System  provides  the  retirement  benefits  for  State  educational  em- 
ployees and  those  of  local  governments  not  establishing  their  own  plans  under 
other  statutory  authority.  Kan.  Stat.,  section  72-5501.  The  employees  under 
the  State  plan  contribute  4  percent  of  their  compensation,  taking  into  account 
only  their  first  $5,000  of  compensation.  Kan.  Stat.,  section  72-5515.  The  State 
or  local  government  contributes  enough  to  fund  the  plan  actuarially.  Kan.  Stat., 
section  72-5535. 

The  city  plans  for  either  first  class  cities  or  cities  with  populations  over  120,000, 
for  teachers  and  school  employees,  provide  retirement  benefits  upon  a  6  percent 
of  compensation  contribution  by  the  employees  and  actuarial  funding  by  the 
local  government,  although  not  less  than  1.5  times  the  employee  contributions. 
Kan.  Stat.,  sections  72-1788,  72-1726. 

There  is  no  general  provision  in  the  constitution  of  the  State  of  Kansas  re- 
garding public  employee  retirement  or  pension  systems. 


*  Taltott  v.  Independent  School  District  of  Det  Moinei,  230  Iowa  949,  299  N.W.  556  (1941). 
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KENTUCKY 

The  State  of  Kentucky  has  established  significant  pension  and  retirement  plans 
for  employees  of  the  State  and  of  county  and  local  governments.  Both  strata  of 
systems  are  capped  by  a  general  plan  for  most  classes  of  employees. 

The  Kentucky  Employees'  Retirement  System  provides  retirement  benefits  for 
members,  officers  and  employees  of  the  general  assembly  and  regular,  full-time 
elected  or  appointed  officers  or  employees  of  any  participating  department  of 
the  government.  Kent.  Rev.  Stat.,  section  61.  510(5).  Each  department  of  govern- 
ment participates  in  the  plan  under  specific  executive  orders  of  the  Governor  of 
the  State.  Kent.  Rev.  Stat.,  section  61.520.  When  a  department  participates, 
employees  of  that  department  are  required  to  become  members  of  the  plan. 
Kent.  Rev.  Stat.,  section  61. 525. 25  The  plan  is  funded  through  4  percent  contri- 
butions by  the  employees,  based  on  their  creditable  compensation.  Kent.  Rev. 
Stat.,  section  61.560.  The  State  contributes  enough  to  actuarially  fund  the 
retirement  benefits  which  have  been  promised.  Kent.  Rev.  Stat.,  section  61.565. 

The  judiciary  is  protected  in  its  retirement  benefits  through  the  Retirement 
System  for  Judges  and  Commissioners.  This  plan  provides  pension  benefits  for 
judges  and  commissioners  of  the  Kentucky"  Court  of  Appeals  and  judges  of  the 
circuit  courts.  Kent.  Rev.  Stat.,  sections  21.360,  21.365.  The  judges  may  electively 
participate,  and  when  they  do  there  are  3  percent  contributions.  Kent.  Rev. 
Stat.,  section  21.360.  There  is  no  statutory  mandate  for  State  contributions  but 
they  are  possibly  made  on  an  annual,  pay-as-you-go  basis  or,  also  possibly,  on  an 
actuarial  basis. 

The  State  Police  Retirement  System  provides  retirement  protection  for  regular, 
full-time  officers  in  the  Kentucky  State  Police  who  are  vested  with  authority  for 
general  peace  keeping.  Kent.  Rev.  Stat.,  section  16.520.  The  employees  contribute 
7  percent  of  their  salaries  towards  funding  the  retirement  benefits.  Kent.  Rev. 
Stat.,  section  16.545.  While  there  is  no  statutory  mandate  of  State  contributions, 
the  statutes  do  note  that  the  benefits  and  the  right  to  benefits  are  inviolable  and 
may  not  be  reduced.  Kent.  Rev.  Stat.,  section  16.652.  Therefore,  it  is  assumable 
that  some  yearly  contribution  on  at  least  a  pay-as-you-go  basis  is  intended. 

The  teachers  in  the  various  Kentucky  public  schools  and  universities  are  granted 
pension  benefits,  along  with  supervisory  personnel,  under  the  State  Teachers' 
Retirement  System.  Kent.  Rev.  Stat.,  section  161.220(4).  The  participants  con- 
tribute 7.75  percent  of  their  annual  compensation  towards  funding  the  plan. 
Kent.  Rev.  Stat.,  section  161.540.  The  State  makes  up  the  rest  of  the  funding  re- 
quired for  full  actuarial  funding.  Kent.  Rev.  Stat.,  section  161.550. 

The  capstone  of  the  local  plans  is  the  County  Employees'  Retirement  System, 
which  provides  general  pension  benefits  for  full-time  employees  of  any  participat- 
ing political  subdivision  of  the  State  of  Kentucky,  having  elected  to  become  a 
participating  employer  by  filing  a  resolution  of  the  legislative  body.  Kent.  Rev. 
Stat.,  sections  78.510,  78.530.  The  members  in  the  plan  contribute  4  percent  of 
their  compensation  to  fund  the  retirement  benefits  and  the  local  government 
provides  enough  additional  benefits  for  actuarial  funding.  Kent.  Rev.  Stat., 
sections  78.610(1),  78.620. 

Depending  upon  the  nature  of  the  local  governmental  unit,  police  may  be 
participants  in  either  of  two  other  pension  and  retirement  plans  and  forepersons 
may  either  participate  in  the  County  Employees'  Retirement  System  or  another 
plan. 

The  Retirement  System  for  County  Police  provides  no  stated  contribution 
level  for  members,  but  notes  that  the  contributions  will  be  required  by  the  local 
Fiscal  Court.  Kent.  Rev.  Stat.,  section  70-582.  The  local  government  is  required 
to  fund  the  plan  actuarially.  Kent.  Rev.  Stat.,  section  70.584. 

The  Police  and  Firemen's  Retirement  and  Benefit  Fund  provides  alternative 
pension  protection  for  police  and  forepersons  in  urban-county  governments. 
Kent.  Rev.  Stat.,  section  67A.360.  The  members  contribute  8  percent  of  their 
compensation  and  the  urban-county  government  funds  the  plan  actuarially. 
Kent.  Rev.  Stat.,  sections  67A.510,  67A.520. 

The  State  of  Kentucky's  constitution  contains  only  one  provision  generally 
applicable  to  pension  and  retirement  plans  for  public  employees.  Article  244a 
notes  that:  "The  general  assembly  shall  prescribe  such  laws  as  may  be  necessary 
for  the  granting  and  paying  of  old  persons  an  annuity  or  pension." 

This  provision  was  adopted  November,  1935.  There  appear  to  have  been  no 
interpretative  decisions  to  date. 


»  See  also  Op.  Atty.  Gen.  63-339. 
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LOUISIANA 

The  State  of  Louisiana  has  an  extensive  system  of  pension  and  retirement 
benefit  plans  for  employees  of  its  State  or  political  subdivision  departments. 
The  broadest  scope  is  that  of  the  plan  for  general  emploj^ees  of  the  State. 

The  Louisiana  State  Employees'  Retirement  System  provides  the  retirement 
benefits  for  employees  of  the  various  departments  of  the  State.  La.  Rev.  Stat., 
section  42:543.  The  plan  is  actuarially  funded  with  the  participating  members 
contributing  7  percent  of  their  covered  compensation.  La.  Rev.  Stat.,  section 
42-651(2).  The  State  contributes  another  9  percent  of  compensation  for  current 
years.  La.  Rev.  Stat.,  section  42:651(2).  See  also  La.  Rev.  Stat.,  sections  42:653- 
654. 

Among  the  more  specific  plans  is  the  plan  covering  the  teachers  and  adminis- 
trative personnel  in  the  schools — the  State  Teachers'  Retirement  System.  This 
plan  provides  retirement  benefits  for  supervisors,  superintendents,  secretaries, 
clerks,  principals,  State  superintendents  and  teachers.  La.  Rev.  Stat.,  section 
17:571  (23).  If  an  individual  qualifies  for  the  plan,  he  or  she  must  become  a  member. 
La.  Rev.  Stat.,  section  17:591.  The  plan  is  financed  through  employee  contribu- 
tions of  7  percent  of  compensation,  and  through  actuarial  contributions  by  the 
State,  including  a  base  contribution  of  9.96  percent  of  employee  compensation. 
La.  Rev.  Stat.,  sections  17:692. 

Individuals  who  do  not  qualify  as  "teachers,"  including  any  person  employed 
as  a  school  bus  driver,  janitor,  custodian,  school  maintenance  employee  or  other 
regular  school  employee  may  be  covered  for  retirement  benefits  under  the  State 
School  Employees  Retirement  System.  La.  Rev.  Stat.,  section  17:882(11). 
All  such  individuals  must  participate  in  the  plan  as  members.  La.  Rev.  Stat., 
section  17:891.  Members  contribute  7  percent  of  their  salaries  to  fund  the  plan. 
La.  Rev.  Stat.,  section  17:982.  The  basic  contribution  by  the  employer  is,  and 
other  contributions,  are  actuarially  determined.  La.  Rev.  Stat.,  section  17:983-984. 

The  local  employees  of  the  State  of  Louisiana  are  covered  by  a  large  number  of 
pension  and  retirement  plans,  too.  The  most  general  is  the  Municipal  Employees' 
Retirement  System,  which  provides  elective  pension  protection  for  any  employee 
of  a  town  which  has  become  a  participant  of  the  System.  La.  Rev.  Stat.,  section 
33:7151.  The  employees  contribute  4  percent  of  their  salaries  to  fund  the  plan. 
La.  Rev.  Stat.,  section  33:7392.  The  participating  employer  contributes  an 
amount  sufficient  to  actuarially  fund  the  plan.  La.  Rev.  Stat.,  section  33:7396. 

Cities  of  10,000  population  or  more  are  authorized  to  set  up  their  own  pension 
and  retirement  plans,  subject  to  only  very  minimal  statutory  requirements. 
The  requirements  do  not  state  funding  terms.  La.  Rev.  Stat.,  sections  33:1781-1786. 

Cities  with  populations  of  20,000  to  90,000  have  a  similar  authorization. 
La.  Rev.  Stat.,  sections  33:1761  et  seq. 

Police  employed  by  the  various  political  subdivisions  of  the  State  of  Louisiana 
may  be  receiving  retirement  protection  from  a  plan  under  the  Municipal  Police 
Emploj^ees'  Retirement  System.  La.  Rev.  Stat.,  sections  33:2371  et  seq.  The 
employees  contribute  towards  funding  their  pension  benefits  through  7  percent 
of  salary  contributions,  while  the  municipality  contributes  enough  for  actuarially 
sound  financing.  La.  Rev.  Stat.,  section  33:2380. 

The  constitution  of  the  State  of  Louisiana  notes  that  the  Legislature  is  to 
provide  for  a  general  retirement  system  for  State  employees.  Art.  18,  section  9. 
This  provision  was  added  in  1946.  In  1956  an  additional  section  9.1  was  added 
providing  that  the  Legislature  has  the  authority  to  provide  retirement  systems 
for  employees  other  than  policemen  or  firemen,  of  any  political  subdivision 
of  the  State  or  any  municipality  or  parish  of  the  State,  and  to  appropriate  and 
dedicate  funds  of  the  State  for  such  plan.  Art.  18,  section  9.1. 

There  are  other  provisions  of  the  constitution  of  the  State  of  Louisiana  relative 
to  public  employee  pension  plans,  but  none  are  of  general  import  or  impact. 

MAINE 

The  State  of  Maine  has  integrated  all  of  its  major  pension  and  retirement 
benefit  plans  for  public  employees  into  one  single  plan— the  Maine  State  Retire- 
ment System.  This  system  provides  pension  coverage  for  all  regular  classified  or 
unclassified  officers  and  employees  in  any  State  department,  including  teachers, 
firepersons  and  police,  but  excluding  the  judiciary  and  legislature.  Me.  Rev. 
Stat.,  Title*  5,  section  1001.  Municipal  governments  may  elect  by  resolution  to 
join  the  system  and  their  employees  thereupon  become  subject  to  its  membership 
rules.  Me.  Rev.  Stat.,  Title  5,  sections  1092  et  seq.  If  questions  arise  regarding 
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the  coverage  of  the  plan  with  respect  to  an  individual  employee,  the  scope  of  the 
system  has  been  interpreted  to  turn  on  four  factors:  was  the  individual  employed 
in  the  usual  manner  by  which  State  employees  are  hired,  did  the  employee  perform 
a  function  for  the  State,  was  the  pay  of  the  employee  through  usual  State  pay 
procedures,  and  was  the  employee  paid  from  funds  at  least  partially  from  the 
State's  revenues.25  The  system  is  financed  through  contributions  of  both  the  State 
and  the  employees  who  participate.  The  State  (or  local  government  )  contribute 
an  amount  to  actuarially  fund  the  retirement  benefits,  considering  the  contribu- 
tions of  the  employees.  Me.  Rev.  Stat.,  Title  5,  sections  1062,  1092(7).  The 
State  employees  contribute  actuarially  determined  contributions.  Me.  Rev.  Stat., 
Title  5,  section  1062.  The  local  employees  contribute  6.5  percent  of  their  earnaWe 
compensation,  or  7.5  percent  if  the  employee  is  State  police,  a  Department  of 
Fisheries  and  Game  law  enforcement  officer,  a  Forest  Ranger  or  a  State  prison 
employee,  or  8  percent  if  the  employee  is  a  local  police  officer  or  fire  fighter.  Me. 
Rev.  Stat.,  Title  5,  section  1095. 

The  State  constitution  of  Maine  provides,  at  Article  IX,  section  18,  that:  "All 
of  the  assets,  and  proceeds  or  income  therefrom,  of  the  Maine  State  Retirement 
System  or  any  successor  system  and  all  contributions  and  payments  made  to  the 
system  to  provide  for  retirement  and  related  benefits  shall  be  held,  invested  or 
disbursed  as  in  trust  for  the  exclusive  purpose  of  providing  for  such  benefits  and 
shall  not  be  encumbered  for,  or  diverted  to,  other  purposes." 

There  appear  to  have  been  no  interpretative  decisions  on  this  provision,  but  its 
clear  import  should  be  to  protect  and  impose  fiduciary  limitations  upon,  the 
reserves  and  assets  of  the  State  Retirement  System. 

MARYLAND 

The  State  of  Maryland  provides  statutory  pension  and  retirement  systems  for 
its  employees  and  the  employees  of  numerous  municipal  bodies.  The  plans  vary 
in  coverage  and  scope,  but  the  most  broadly  encompassing  of  these  is  the  Em- 
ployees' Retirement  System  of  the  State  of  Maryland.  Md.  Code,  Art.  73B, 
section  2. 

The  Employees'  Retirement  System  provides  the  retirement  benefits  for  any 
regular  classified  or  unclassified  officer  or  employee  of  the  State  for  whom  com- 
pensation is  provided  for  by  State  appropriation,  or  whose  compensation  is  paid 
from  State  funds.  Md.  Code,  Art.  73B,  section  1(3).  Participation  is  a  condition 
for  employment  with  the  State.  Md.  Code,  Art.  73B,  section  3.  Both  the  par- 
ticipating employees  and  the  State  of  Maryland  must  contribute  actuarially 
computed  sums  to  finance  the  eventual  pension  benefits.  Md.  Code,  Art.  73B, 
section  14. 

Employees  of  municipal  organizations,  including  any  political  subdivision  of 
the  State,  may  become  participants  in  the  Employees'  Retirement  System.  The 
employees  are  permitted  to  become  participants  with  the  approval  of  the  legis- 
lative body  of  the  municipality.  Md.  Code,  Art.  73B,  section  22.  When  such 
participation  is  determined  permissible,  the  Actuary  of  the  State  Employees' 
Retirement  System  will  determine  the  amount  of  employee  and  employer  con- 
tributions actuarially  required.  Md.  Code,  Art.  73B,  section  26. 

The  Teachers'  Retirement  System  provides  the  retirement  benefits  for  all 
teachers,  which  category  is  defined  to  include  teachers  and  helping  teachers, 
principals,  supervisors,  superintendents,  attendance  officers  and  clerks  in  the 
public  day  schools  or  other  educational  institutions  in  the  State  of  Maryland.  Md. 
Code,  Art.  77,  sections  190(3),  192.  The  financing  of  retirement  benefits  promised 
under  the  system  is  based  upon  actuarially  computed  member  and  State  con- 
tributions to  the  fund.  Md.  Code,  Art.  77,  section  198. 

The  State  Police  Retirement  System  provides  retirement  benefits  for  employees 
of  the  Maryland  State  Police  Department.  Md.  Code,  Art.  88B,  section  49(2). 
"Employee"  is  defined  to  include  any  officer  or  employee  of  the  Department,  whose 
compensation  is  provided  by  State  appropriation  or  paid  out  of  State  funds.  Md. 
Code,  Art.  88B,  section  49(3).  Membership  in  the  system  is  a  condition  of  em- 
ployment for  those  individuals  qualified  for  membership.  Md.  Code,  Art.  88B, 
section  51.  The  financing  of  pension  benefits  is  accomplished  through  8  percent 
per  annum  contributions  from  earnable  compensation  by  the  covered  employees, 
and  actuarially  computed  contributions  by  the  State.  Md.  Code,  Art.  88B,  section 
56. 

County  commissioners  of  the  various  counties  of  the  State  of  Maryland  are 
vested  with  certain  enumerated  powers.  Among  these  powers  is  the  power:  "To 


"  1961-19C2  Op.  Atty.  Qen.  95. 
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establish  and  maintain  a  general  system  of  pensions  and  retirement  and  group 
insurance  for  the  benefit  and  advantage  of  its  officers  and  employees,  with  neces- 
sary classifications  and  terms  of  admissions.  .  ,  ."  Md.  Code,  Art.  25,  section 
3(g). 

These  commissioners  may  have  set  up  a  number  of  independent,  separate 
pension  and  retirement  benefit  plans  for  local  employees  not  discussed  in  this 
report.  , 

The  Maryland  constitution  only  provides  one  general  provision  applicable  to 
pension  plans.  Article  III,  section  59  notes  that:  "The  office  of  "State  Pension 
Commissioner"  is  hereby  abolished;  and  the  Legislature  shall  pass  no  law  creating 
such  office,  or  establishing  any  general  pension  system  within  the  State." 

This  provision,  general  though  it  may  appear,  has  been  interpreted  to  only 
preclude  establishment  of  military  pensions  by  the  State.3* 

MASSACHUSETTS 

The  Commonwealth  of  Massachusetts  has  consolidated  all  of  its  laws  regarding 
pension  and  retirement  plans  into  a  single  chapter  of  its  General  Laws:  chapter  32. 
Within  this  chapter  are  the  Retirement  System  for  Public  Employees,  the  Pension 
Plan  for  Firemen  and  Police,  and  a  number  of  lesser  plans  (which  will  not  be  dis- 
cussed in  this  report).  All  references  to  sections  of  the  Massachusetts  General 
Laws  will  refer  to  sections  of  chapter  32. 

Obviously,  the  most  significant  single  plan  in  the  Commonwealth  Of  Massa- 
chusetts is  the  Contributory  Retirement  System  for  Public  Employees.  This 
system  provides  pension  benefits  for  any  individual  who  is  paid  by  any  political 
subdivision  of  the  commonwealth  as  a  regular  employee  of  the  commonwealth, 
including  members  of  the  police  and  fire  departments,  teachers  and  employees 
of  any  public  library  or  museum  supported  by  the  city  or  town,  as  well  as  employees 
of  the  commonwealth  itself.  Mass.  Gen.  Laws,  section  l.27  The  system  is  financed 
through  7  percent  of  salary  contributions  by  participants  in  the  plan,  as  well  as 
actuarially  computed  contributions  by  the  government  involved.  Mass.  Gen. 
Laws,  section  22. 

There  are,  it  should  be  noted,  a  large  number  of  closed  retirement  systems  in 
the  Commonwealth  of  Massachusetts,  which  provide  continuous  retirement  bene- 
fits to  those  individuals  who  were  participants  or  retired  prior  to  unification  of 
the  retirement  plans  in  the  Commonwealth  under  the  Contributory  Retirement 
System  for  Public  Employees.  These  will  not  be  discussed  in  this  report. 

The  constitution  of  the  Commonwealth  of  Massachusetts  contains  no  provisions 
of  general  application  to  pension  and  retirement  plans  for  public  employees. 

MICHIGAN 

The  State  of  Michigan  has  a  number  of  major  pension  and  retirement  plans 
for  its  employees  and  those  of  its  political  subdivisions.  These  plans  are  compiled 
in  chapter  38  of  the  Compiled  Laws  of  the  State.  The  principal  State  plan  is  the 
Michigan  State  Employees'  Retirement  System,  enacted  in  1943. 

The  State  Employees'  Retirement  System  provides  pension  and  retirement 
benefits  for  the  employees  of  the  State  of  Michigan,  not  covered  by  any  other 
pension  plans.  Mich,  Comp.  Laws,  section  38.13.  After  1974,  the  plan  also  includes 
those  employees  formerly  covered  by  the  Public  School  Employees'  Retirement 
System.  P. A.  1974,  No.  216,  section  1,  Imd.  Eff.  July  19,  1974.  The  plan  is  non- 
contributory  and  financed  only  through  actuarially  sufficient  appropriations  of 
the  State.  Mich.  Comp.  Laws,  section  38.38,  as  amended  by  P.  A.  1974,  No.  216, 
section  2,  Imd.  Eff.  July  19,  1974.  The  appropriations  are  from  the  general  funds 
of  the  State  and  any  other  funds  required  to  marshal!  the  necessary  financing.  Id. 

The  judiciary  of  the  State  are  given  retirement  benefits  under  the  Judges' 
Retirement  System,  which  applies  to  all  duly  elected  or  appointed  members  of 
the  supreme  court,  court  of  appeals,  circuit  courts,  district  courts,  courts  of 
common  pleas  or  recorder  courts  of  the  City  of  Detroit.  Mich.  Comp.  Laws, 
section  38.801.  Notably  absent  are  the  judges  of  the  Probate  Courts,  which  have 

*  Mayor  &  City  Council  v.  Fuget,  164  Md.  335.  165  A.  618  (1933). 

27  The  term  "employee"  has  been  often  construed  by  the  Massachusetts  courts.  Tt  was  held  to'  include 
municipal  registrars  of  voters  in  Essex  County  Retirement  Board  y.  Town  of  North  Andover.  207  N.E.  298 
(Mass.  Sup.  Ct..  1965);  to  include  district  court  clerks  under  a. predecessor  version  of  the  statute  in^Russell 
v.  Secretary  of  Commonwealth,  23  N.E.  2d  408  (Mass.  Sup,  Ct.,  1939).;  but  excluding  clerks  of  municipal  courts, 
under  a  predecessor  version  of  the  statute  in  (yConnell  v.  Retirement  Board  oj  City  of  Boston,  150  N.E.  2 
(Mass.  Supp.  Ct.,  1926).  Further  interpretations  from  the  Attorneys  General  of  Massachusetts  have  noted 
that  the  requirement  of  "regular  employment"  would  not  extend  coverage  to  ah  individual  employed  on 
.several  successive  temporary  requisitions^  nor  can  the  Retirement  Board  so  extend  coverage  in  its  own 
discretion.  8  Op.  Atty.  Gen.  1926,  p.  20. 
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their  own  retirement  plan.  Infra,  at  p.  78.  The  plan  is  funded  through  both  em- 
ployee and  employer  contributions.  The  participating  judges  contribute  3.5 
percent  of  their  salaries,  while  the  State  contributes  an  amount  to  sufficiently 
fund  the  benefits  actuarially.  Mich.  Comp.  Laws,  sections  38.820,  38.821. 

As  noted,  the  Probate  Judges  are  afforded  their  own  retirement  plan — the 
Probate  Judges'  Retirement  System.  This  system  is  financed  through  actuarially 
sufficient  contributions  by  the  State,  taken  in  consideration  with  a  7  percent  of 
salary  contribution  by  the  participants.  Mich.  Comp.  Laws,  sections  38.929, 
38.930.  The  7  percent  contribution  by  the  judges  is  capped  with  a  $980.00  annual 
contribution  ceiling.  Id. 

The  legislature,  like  the  judiciary,  has  its  own  retirement  system.  The  Legis- 
lative Retirement  System  provides  retirement  benefits  for  all  members  of  the 
legislature  and  presiding  officers  of  either  house.  Mich.  Comp.  Laws,  section 
38.1006.  The  plan  is  financed  through  both  employee  and  employer  contributions. 
The  legislators  contribute  3  percent  of  their  salaries.  Mich.  Comp.  Laws,  section 
38.1021.  The  State  funds  the  plan  actuarially,  after  considering  these  contributions  ' 
by  members.  Mich.  Comp.  Laws,k  section  38.1020. 

The  Municipal  Employees'  Retirement  System  provides  the  retirement  benefits 
for  the  employees  of  counties,  county  road  commissions,  cities,  villages,  townships, 
and  certain  public  corporations.  Mich.  Comp.  Laws,  section  38.602.  These  "em- 
ployees" include  any  individuals  paid  by  the  municipality  which  elects  to  par- 
ticipate. Mich.  Comp.  Laws,  section  38.602(f).  Membership  in  this  system  does 
not  preclude  the  municipality's  establishment  of  a  contractual  pension  and 
retirement  plan,  as  well,  although  no  individual  may  be  a  member  of  both  plans.28 
Generally,  the  plans  are  funded  through  both  member  and  municipality  contribu- 
tions. The  members  contribute  5  percent  of  salary.  Mich.  Comp.  .Laws,  section 
38.641.  The  participating  municipality  contributes  an  amount  sufficient  to 
actuarially  fund  the  retirement  benefits  promised  under  the  plan.  Mich,  Comp. 
Laws,  section  38.642. 

The  police  and  firepersons  of  the  municipalities  are  afforded  their  own  retirement 
plan.  This  system  of  plans  covers  only  municipal  police  and  firepersons.  Mich. 
Comp.  Laws,  section  38.562.  The  plan  is  financed  through  5  percent  contributions 
of  the  members,  as  well  as  municipal  contributions.  Mich.  Comp.  Laws,  section 
38.559.  The  municipal  contributions  must  be  at  least  10  percent  of  payroll  for 
these  individuals  and  may  be  raised  by  a  special  tax.29  Mich.  Comp.  Laws, 
section  38.559. 

The  constitution  of  the  State  of  Michigan  contains  two  provisions  which 
apply  to  the  general  pension  and  retirement  plan  law  of  that  State.  First,  the 
benefits  of  these  plans  are  made  safe  against  subsequent  legislative  action  30 
by  Article  9,  section  23,  which  states  that: 

"The  accrued  financial  benefits  of  each  pension  plan  and  retirement  system 
of  the  state  and  its  political  subdivisions  shall  be  a  contractual  obligation  thereof 
which  shall  not  be  diminished  or  impaired  thereby. 

"Financial  benefits  arising  on  account  of  service  rendered  in  each  fiscal  year 
shall  be  funded  during  that  year  and  such  funding  shall  not  be  used  for  financing 
unfunded  accrued  liabilities." 

This  provision  was  added  in  1963  by  the  Constitutional  Convention  which 
revised  the  Michigan  organic  document.  The  Convention  noted,  about  this 
addition,  that: 

"The  section  is  an  attempt  to  rectify,  in  part,  policies  which  have  permitted 
sizeable  deficiencies  to  pile  up  in  retirement  systems  in  this  state.  Under  this 
section,  accruing  liability  in  each  fiscal  year  must  be  funded  during  that  year 
thus  keeping  any  of  these  systems  from  getting  farther  behind  than  they  are 
now."  Constitutional  Convention  commentary,  2  Mich.  Comp.  Laws  Annotated 
at  600-601 

While  the  provision  was  enacted  in  1963,  effective  in  1964,  it  has  been  held 
that  a  pension  board  of  trustees  could  revise,  increase,  diminish  or  revoke  pension 
benefits  accruing  prior  to  the  effective  date.31 


«  Op.  Atty.  Gen.  1974,  No.  4818. 

19  The  rates  for  firepersons'  and  policepersons'  municipal  contributions  must  be  the  same.  Op.  Atty.  Gen. 
1974,  No.  4811,  p.  — .  Furthermore,  application  of  the  unlimited  tax  provision  only  may  be  extended  to 
certain  municipalities— certain  others  are  subject  to  a  15  mill  limitation  on  total  taxes.  Op.  Atty.  Gen. 
1943-44,  No.  0-529. 

10  The  benefits  guaranteed  by  this  provision  cannot  even  be  Impaired  by  subsequent  amendments  to  th* 
Michigan  State  constitution.  Op.  Atty.  Gen.  1969,  No.  4656. 

»»  Van  Antwerp  v.  Citv  of  Detroit,  210  N.W.  2d  3  (Mich.  App.,  1973);  Retired  Policemen  and  Fireman  of 
City  of  Lincoln  Park  v.  City  of  Lincoln  Park,  149  N.W.  2d  206  (Mich.  App.,  1967);  and  Op.  Atty.  Gen.  1967, 

No.  4609. 
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It  has  since  been  held,  also,  that  while  the  legislature  may  not  impair  the 
benefits  promised  under  pension  and  retirement  plans  in  the  State  of  Michigan, 
they  may  properly  attach  new  conditions  for  earning  financial  benefits  not  yet 
accrued.32 

The  other  provision  of  the  Michigan  State  constitution  of  general  applicability 
to  pension  and  retirement  plans  for  public  employees  is  Article  11,  section  3, 
which  was  contained  in  the  1908  version  of  the  State  constitution,  and  which 
states:  "Neither  the  legislature  nor  any  political  subdivision  of  this  state  shall 
grant  or  authorize  extra  compensation  to  any  public  officer,  agent  or  contractor 
after  the  service  has  been  rendered  or  the  contract  entered  into." 

This  provision  was  questioned  in  a  number  of  cases  with  respect  to  its  applica- 
tion to  pension  plans.  While  the  issue  was  raised,  the  Michigan  courts  repeatedly 
held  that  Article  11,  section  3,  does  not  preclude  the  establishment  of  a  pension 
or  retirement  system  for  public  employees.33 

MINNESOTA 

The  State  of  Minnesota  has  established  a  comprehensive  system  of  State  and 
local  pension  and  retirement  plans  capped  off  by  the  State  Employees'  Retire- 
ment System  and  the  Public  Employees  Retirement  Association  which  cover  a 
substantial  portion  of  the  public  employees  of  the  State.  There  are,  however, 
other  plans  which  will  also  be  discussed  in  this  report. 

The  Minnesota  State  Retirement  System  provides  retirement  benefits  for  the 
permanent  employees  of  the  State,  excluding  elected  officials  and  some  other 
individuals.  Minn.  Stat.,  section  352.01.  Occasional  and  temporary  employees 
are  excluded  from  the  ambit  of  this  plan.34  The  plan  is  funded  through  a  combina- 
tion of  employee  and  employer  contributions.  The  employees  contribute  at  a 
rate  of  4  percent  of  salary,  and  the  employer  contributes  at  a  rate  of  2  percent 
of  employee  salary  plus  an  amount  matching  the  employee  contributions.  Minn. 
Stat.,  section  352.04.  This  system  does  not  appear  to  be  actuarially  funded, 
although,  as  noted  earlier,  the  derivation  of  their  flat  rate  contributions  may  be 
unstated  actuarial  computations. 

The  Minnesota  Employees'  Retirement  Association  provides  the  retirement 
benefits  for  emplojees  of  political  subdivisions.  Minn.  Stat.,  section  353.01.  The 
plan  is  financed  through  employee  and  employer  contributions  to  support  its 
benefits.  The  employees  contribute  8  percent  of  their  salaries  to  the  plan,  and 
the  emplo3rer  contributes  both  matching  employee  contributions  and  also  two 
and  one-half  percent  of  employee  contributions  for  "basic  members"  and  one 
and  one-half  percent  of  salaries  of  "coordinated  members"  (who  also  give  lower 
member  contributions).  Minn.  Stat.,  section  353.27. 

The  State  Highway  Patrol  Retirement  Association  provides  retirement  bene- 
fits for  persons  employed  by  the  State  Highway  Patrol  Department,  whose 
compensation  is  paid  out  of  State  funds.  Minn.  Stat.,  section  352B.01(2).  The 
plan  is  funded  by  a  12  percent  contribution  by  the  State,  and  an  eight  percent 
contribution  by  the  members.  The  State  also  makes  an  additional  contribution 
for  amortization  of  past  service  liabilities.  Minn.  Stat.,  section  352B.02. 

The  Minnesota  State  Legislature  Retirement  System  provides  the  pension 
benefits  for  members  of  the  State  legislature.  Minn.  Stat,  section  3A.01.  The 
plan  is  financed  through  contributions  of  both  the  legislators  and  the  State.  The 
legislators  contribute  eight  percent  of  their  salaries.  Minn.  Stat.,  section  3A.03(1) . 
The  remainder  of  the  amount  required  for  payment  of  the  benefits  is  annually 
appropriated  by  the  State,  including  an  amount  to  fund  past  service  liabilities. 
Minn.  Stat.,  section  3A.02(2),  (3). 

All  teachers  employed  by  the  State  or  certain  cities  are  provided  retirement 
benefits  under  the  Teachers'  Retirement  Fund.  Minn.  Stat.,  section  354.05.  The 
term  "teacher"  is  defined  in  that  act  to  include  all  persons  rendering  service  as  a 
"teacher,  supervisor,  principal,  superintendent,  or  librarian  in  the  public  schools 
of  the  state,  located  outside  of  the  corporate  limits  of  the  cities  of  the  first  class, 
in  the  state  colleges,  or  in  any  charitable  or  state  institution  including  penal  and 
corrective  institutions  supported,  in  whole  or  in  part,  by  public  funds,  or  who  has 
been  engaged  ...  in  educational  administration  in  connection  with  the  state 
public  school  system."  Minn.  Stat.,  section  354.05. 


«  In  re  Enrolled  Senate  Bill  1S69  (197S),  389  Mich  659,  209  N.W.  2d  200  (Mich.  Sup.  Ct.,  1973). 

«  Fellows  v.  Connolly,  160  N.W.  571  (Mich.  Sup.  Ct.,  1916);  Op.  Atty.  Gen.  1955-56,  No.  2810,  p.  706;  Op. 
Atty.  Gen.  1955-56,  No.  2472,  p.  387. 

«  Ops.  Atty.  Gen.  331-A-7  (Aug.  9, 1948);  Ops.  Atty.  Gen.  280  (March  1, 1944);  Ops.  Atty.  Gen.  331-A-7 
(Jan.  30, 1940). 
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The  plan  is  financed  through  employee  contributions  of  four  or  eight  percent 
of  their  salary,  depending  upon  whether  the  employee  is  a  coordinated  or  basic 
employee.  The  State  contributes  either  three  and  one-half  or  seven  percent  of 
the  employee's  salary,  depending  upon  the  nature  of  the  employee's  position, 
and  an  additional  contribution  to  fund  past  service  liabilities.  Minn.  Stat.,  section 
354.42. 

The  Firemen's  Relief  and  Retirement  System  provides  the  benefits  for  all 
firepersons  of  cities  of  second  class  in  the  State.  Minn.  Stat.,  sections  424.03- 
424.04.  The  plan  is  financed  through  a  tax,  not  over  one- third  of  a  mill,  levied 
by  the  city  council  on  all  property  taxable  in  the  city,  and  an  additional  equal 
levy  if  the  balance  in  the  fund  is  too  low  at  the  end  of  a  taxable  year.  Minn. 
Stat.,  section  424.12.  Firemen  are  also  required  to  contribute  an  amount  equal 
to  two  percent  of  the  lowest  fireperson's  salary.  Id. 

There  are  also  a  number  of  statutory  plans  for  specific  sizes  of  towns  and  for 
the  city  of  Minneapolis  which,  because  of  their  relative  lesser  significance  in  the 
overall  picture  of  pension  and  retirement  plans  in  Minnesota,  will  not  be  discussed 
herein. 

The  constitution  of  the  State  of  Minnesota  contains  no  provisions  of  general 
applicability  to  public  pension  plans  in  the  State. 

MISSISSIPPI 

The  State  of  Mississippi  has  unified  its  pension  and  retirement  system  into 
two  separate  systems  which  cover  most  of  the  employees  of  the  State  of  Mississippi 
and  its  political  subdivisions. 

The  Social  Security  and  Public  Employees'  Retirement  and  Disability  System 
provides  the  pension  benefits  for  persons  legally  occupying  a  position  in  the  State 
service,  which  is  further  defined  to  include  all  positions  of  employment  with  the 
State,  any  political  instrumentality  of  the  State  electing  to  participate,  or  any 
department  or  independent  board  or  commission  of  the  State,  whether  professional 
or  nonprofessional.  Miss.  Code,  section  25— 1 1— 103(j),  (v).  Municipalities  may 
elect  to  become  participating  employers  by  submission  of  a  plan  for  extension  of 
the  benefits  under  the  Public  Employees'  Retirement  and  Disability  System  to 
the  municipality  by  the  governing  body,  and  acceptance  of  the  plan  by  the 
board  of  trustees.  Miss.  Code,  section  25-1 1-105 (j).  The  system  is  financed  through 
both  employee  and  employer  contributions.  The  employee  contributes  five  per- 
cent of  compensation  for  the  years  after  July  1,  1973,  reviewed  biennially  by 
the  board  of  trustees  for  actuarial  sufficiency.  Miss.  Code,  section  25-1  l-123(a)  (1). 
Employers  must  contribute  an  amount  to  fund  the  benefits  actuarially,  which  is 
stated  for  years  after  July  1,  1973,  as  five  and  one-half  percent  of  employee 
salaries,  subject  to  biennial  review  by  the  board  of  trustees.  Miss.  Code,  section 
25-ll-123(c)(l). 

A  small  coverage  supplemental  to  the  general  Public  Employees'  Retirement 
and  Disability  System  is  provided  for  the  State  Highway  Safety  Patrol,  by  their 
own  Highway  Safety  Patrol  Retirement  System.  This  system  provides  additional 
retirement  benefits  for  these  individuals  by  a  transfer  from  the  general  retirement 
svstem  of  two  percent  of  their  salary  contribution  to  fund  the  added  benefits. 
Miss.  Code,  section  25-13-28. 

The  General  Municipal  Employees'  Retirement  Law  provides  the  second 
major  retirement  system  in  the  State  of  Mississippi.  That  law  provides  pension 
protection  for  administrative  and  other  employees,  except  police,  firepersons,  and 
school  teachers,  employed  by  political  subdivisions  of  the  State  electing  such 
participation.  Participation  is  the  general  rule  with  a  specific  protest  required  to 
preclude  participation  by  a  political  subdivision.  Miss.  Code,  section  21-29-5. 
After  five  years  of  continued  participation,  however,  the  municipality  may  elect 
out  of  the  system.  Miss.  Code,  section  21-29-7.  Employees  contribute  four  percent 
of  their  salaries  to  fund  the  final  pension  benefits.  Miss.  Code,  section  21-29-23(a). 
The  governing  body  of  the  municipality  is  required  to  levy  an  annual  tax  of  not 
over  one-half  mill  to  fund  the  remainder  of  the  pension  benefits  required  under  the 
plan,  this  tax  being  in  addition  to  other  general  property  taxes.  Miss.  Code, 
section  21-29-27. 

Though  of  somewhat  lesser  scope,  the  Firemen's  and  Policemen's  Disability 
and  Relief  Funds  provides  pension  and  retirement  benefits  for  paid  employees 
of  the  police  or  fire  departments  of  cities  with  populations  over  10,000,  according 
to  the  most  recent  Federal  census.  Mi<s.  Code,  section  21-29-101.  The  funding 
of  the  b(  unfit  provided  bv  this  plan  is  through  an  annual  municipal  property  tax 
of  not  more  than  two  mills,  by  gifts  and  donations  of  individuals,  by  three  percent 
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employee  contributions,  and  by  higher  contributions  from  certain  specific  fire 
and  police  departments  of  counties  bordering  the  Gulf  of  Mexico.  Miss.  Code 
section  21-29-117. 

The  constitution  of  the  State  of  Mississippi  notes  that  "The  legislature  shall 
not  retire  any  officer  on  pay  or  part  pay,  or  make  any  grant  to  such  retiring 
officer."  Miss*.  Constit.,  Art.  4,  section  93. 

This  provision,  however,  has  been  construed  as  not  precluding  the  establish- 
ment of  the  1940  Policemen's  and  Firemen's  Pension  System  which  provided  for 
retirement  benefits  of  firemen  and  police  but  made  them  available  for  super- 
numerary tasks  after  retirement.35 

MISSOURI 

The  State  of  Missouri  has  enacted  statutory  pension  and  retirement  systems 
for  ost  of  the  employees  of  the  State  and  its  political  subdivisions.  The  plan 
with  probably  the  broadest  scope  of  coverage  is  the  Missouri  State  Employees' 
Retirement  System,  although  as  will  be  shown,  there  are  a  substantial  number  of 
emploj-ees,  both  State  and  local,  covered  by  other  plans. 

The  Missouri  State  Employees'  Retirement  System  provides  the  retirement  and 
pension  benefits  for  any  elective  or  appointive  officer  of  the  State  or  any  employee, 
employed  by  a  department  and  earning  a  salary  or  wage  in  a  position  normally 
requiring  the  performance  of  at  least  1,500  hours  of  service  per  year,  including 
General  Assembly  members.  Mo.  Stat.,  section  104.310(15).  This  has  been 
interpreted  to  extend  coverage  to  court  clerks  and  circuit  judges  who  sit  in  State 
courts  for  specific  counties.38  It  does  not  cover,  however,  employees  of  any  county 
health  center  established  under  State  law,  since  such  individuals  are  neither  State 
employees  nor  employees  of  a  department  of  the  State,  but  rather  employees  of  a 
county.37  As  noted,  therefore,  political  subdivision  employees  are  not  covered 
under  this  plan.  The  plan  is  not  contributory,  with  the  exception  of  covered 
General  Assemblypersons.  Mo.  Stat.,  section  104.372.  Members  of  the  General 
Assembly  must  contribute  five  percent  of  their  payroll  salaries  by  deduction. 
Mo.  Stat.,  section  104.365.  The  State  contributes  an  amount  through  appropria- 
tion, sufficient  to  fund  the  plan  actuarially,  upon  computations  of  the  board  of 
trustees.  Mo.  Stat.,  section  104.370. 

While  the  retirement  system  for  the  general  State  employees  of  Missouri  is 
broad,  there  are  several  other  plans  covering  specific  employees  of  departments 
of  the  State,  who,  because  of  memberhip  in  the  more  specific  plan  are  not  members 
of  the  State  Employees'  Retirement  System.  Mo.  Stat.,  section  104.310(15). 
One  of  these  plans  is  the  Highway  Employees'  and  Highway  Patrol  Retirement 
System,  which  provides  coverage  for  all  classified  and  unclassified  full-time  and 
part-time  employees  or  officers  of  the  department  of  the  State  Highway  Com- 
mission or  the  State  Highway  Patrol,  so  long  as  the  employee  normally  is  required 
to  serve  not  less  than  1,500  hours  per  year.  Mo.  Stat.,  section  104.010  (15).  Like  the 
pensioned  members  of  the  General  Assembly,  the  participating  employees  of 
the  two  highway-related  departments  contribute  to  fund  their  plan.  They  con- 
tribute five  and  one-tenth  percent  of  their  salary,  subject  to  increase  by  the 
board  of  trustees  if  required  for  actuarially  sufficient  funding.  Mo.  Stat.,  section 
104.060.  The  State  contributes  an  amount  to  fund  the  plan  actuarially,  according 
to  requests  of  the  board  of  trustees.  Mo.  Stat.,  section  104.070. 

The  judiciary  in  Missouri  also  have  their  own  retirement  system — the  Retire- 
ment System  for  Judges.  This  system  provides  the  retirement  benefits  for  any 
judges  of  the  supreme  court,  court  of  appeals,  circuit  court,  probate  court,  magis- 
trate court,  court  of  common  pleas,  or  criminal  corrections  court,  or  any  justice 
of  the  peace.  Mo.  Stat.,  section  476.515.  The  plan  is  funded  by  contributions 
from  the  participating  judges  at  the  rate  of  five  percent  of  salary.  Mo.  Stat., 
section  476.525.  While  no  provision  is  made  for  State  contributions,  it  may  be 
presumed  that  deficiencies  in  the  funds  for  payment  of  judges'  retirement  benefits- 
could  be  made  up  from  State  treasury  on  a  pay-as-you-go  basis. 

Teachers  and  school  employees  are  also  given  their  own  retirement  system. 
The  Teachers  and  School  Employees'  Retirement  System  provides  pension 
benefits  for  all  teachers,  teacher-secretaries,  substitute  teachers,  supervisors, 
principals,  supervising  principals,  superintendents  or  assistant  superintendents, 
school  nurses,  librarians  who  teach  or  are  employed  in  a  public  school,  state  college 
or  state  teachers'  college  on  a  full  time  basis  and  are  certified,  and  certain  county 


»s  Vicksburg  v.  Crichlow.  196  Miss.  259.  16  So.  2d  749  (1941). 

«  Hawkins  v.  Missouri  State  Employees  Retirement  System,  487  S.W.  2d  580  (Mo.  App.,  1972). 
"  Op.  Atty.  Gen.  No.  32,  Usher  (Dec.  18, 1974). 
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employees.  Mo.  Stat.,  section  169.010(16).  The  plan  is  financed  through  member 
contributions  of  an  amount  actuarially  sufficient  to  fund  the  plan,  when  con- 
sidering the  employer  contribution  which  is  twice  the  employee  contribution. 
Mo.  Stat.,  section  169.030(1),  (2).  Special  rules  are  provided  for  teachers  and 
educational  employees  in  school  districts  of  populations  between  400,000  and 
700,000,  and  for  similar  employees  of  districts  of  over  700,000  population.  Mo. 
Stat.,  sections  169.270  et  seq. 

Employees  of  the  various  political  subdivisions  of  the  State  of  Missouri  are 
protected  in  their  pension  and  retirement  benefits,  generally,  by  the  plan  es- 
tablished under  the  law  for  Retirement  or  Pensioning  of  Officers  and  Employees 
of  Political  Subdivisions,  enacted  by  the  Missouri  legislature  in  1967.  That  plan 
provides  benefits  for  regularly  employed  individuals  employed  by  political  sub- 
divisions to  render  personal  services,  including  elected  or  appointed  officials. 
Mo.  Stat.,  section  70.600(10).  Membership  does  not  include  policemen  or  firemen 
but  is  mandatory  for  all  other  employees.  Mo.  Stat.,  section  70.630.  Financing  of 
the  system  is  provided  through  contributions  by  members  who  have  been  em- 
ployed at  least  six  months,  in  an  amount  of  four  percent  of  their  salaries  or  wages. 
Mo.  Stat.,  section  70.705.  The  employers  contribute  an  amount  sufficient  to 
actuarially  fund  the  plan.  Mo.  Stat.,  section  70.730.  Except  as  it  may  occasionally 
determine,  this  pension  and  retirement  system  is  not  to  be  funded  by  the  State. 
Mo.  Stat.,  section  70.740. 

Firepersons  and  police  of  the  various  municipalities  of  the  State  of  Missouri 
have  their  own  pension  and  retirement  systems,  as  noted  in  their  exclusion  from 
the  coverage  of  the  Missouri  plan  for  Retirement  and  Pensioning  of  Officers  and 
Employees  of  Political  Subdivisions.  The  provisions  vary  among  the  plans  for 
different  size  cities,  but  for  examination  the  Police  and  Firemen's  Retirement  Sys- 
tems generally  are  contributory,  with  contributions  by  employees  set  at  between 
five  and  ten  percent  of  compensation.  The  various  employers  contribute  to  funding 
the  plan  in  usually  fiat  amounts,  set  by  a  percentage  of  employee  salaries. 

The  constitution  of  the  State  of  Missouri  also  notes  that:  "No  county,  city  or 
other  political  corporation  or  subdivision  of  the  state  shall  be  authorised  to  lend 
its  credit  or  grant  public  money  or  property  to  any  private  individual,  association 
or  corporation  except  .  .  .  that  the  general  assembly  may  authorize  any  county, 
city  or  other  political  corporation  or  subdivision  to  provide  for  the  retirement  or 
pensioning  of  its  officers  and  employees  and  the  widows  and  children  of  deceased 
officers  and  employees  and  may  also  authorize  payments  from  any  public  funds 
into  a  fund  or  funds  for  paying  benefits  upon  retirement,  disability  or  death  to 
persons  employed  and  paid  out  of  any  public  fund  for  educational  services  and 
to  their  beneficiaries  or  estates;  and  except,  also,  that  any  county  of  the  first 
class  is  authorized  to  provide  for  the  creation  and  establishment  of  death  benefits, 
pension  and  retirement  plans  for  all  its  salaried  employees,  and  the  widows  and 
minor  children  of  such  deceased  employees."  Art.  6,  section  25,  Mo.  Constit. 

This  provision  has  been  judicially  construed  to  override  the  provision  in  Article 
three,  section  39(3)  of  the  State  constitution  which  prohibits  the  payment  of 
extra  compensation  to  public  officers,  in  that  pension  and  retirement  benefits 
authorized  by  the  General  Assembly  may  be  considered  outside  the  parameters 
of  the  prohibition  on  extra  compensation.35  Furthermore,  the  general  permission 
in  the  above-quoted  section  that  a  statute  may  direct  establishment  of  disability 
benefit  plans  did  not  preclude  workmen's  compensation  plans.39 

MONTANA 

The  State  of  Montana  has  enacted  legislation  for  the  pension  and  retirement 
benefits  of  it3  employees  and  the  employees  of  its  political  subdivisions.  Generally, 
there  are  four  pension  and  retirement  systems  in  the  State  cf  Montana. 

The  Public  Employees'  Retirement  System  provides  the  main  body  of  employee 
retirement  benefits.  The  system  covers  all  the  persons  employed  by  the  State  of 
Montana,  its  university  or  colleges  or  schools,  components  or  units  thereof,  or  any 
political  or  governmental  subdivision  which  has  contracted  with  the  State  to 
enter  the  system.  Mont.  Rev.  Codes,  section  68-1503.  The  employees  of  a  qualified 
employer,  the  State  or  an  electing  political  subdivision,  are  required  to  become  par- 
ticipants in  the  plan.  Mont.  Rev.  Codes,  section  68-1601.  The  political  subdivisions 
contract  with  the  System  through  their  legislative  bodies.  Mont.  Rev.  Cedes, 
section  68-1701.  The  plan  is  actuarially  funded  by  contributions  from  both  the 
participating  members  and  the  employers.  The  members  contribute  by  payroll 


»•  Kansas  City  v.  Brouse,  46S  S.W.  2d  15  (Mo.  Sup.  Ct.,  1971). 

«  Hickey  v.  Board  of  Education  of  the  City  of  Saint  Louis,  258  S.W.  2d  775  (Mo.  Sup.  Ct.,  1953). 
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deduction  a  normal  contribution  of  six  percent  of  salary.  Mont.  Rev.  Codes,  sec- 
tion 68-1902.  Additional  contributions  are  permitted.  Mont.  Rev.  Codes,  section 
68-1903.  The  employer  contributes  an  amount  determined  by  the  board  of  ad- 
ministration to  be  the  correct  amount  for  actuarial  funding,  plus  a  stated  amount 
for  administration  costs.  Mont.  Rev.  Codes,  section  68-1904.  Where  the  employer 
is  a  political  subdivision,  a  special  tax  may  be  levied  when  needed  to  raise  the  con- 
tributions required  by  the  act.  Mont.  Rev.  Codes,  section  68-1704. 

The  Sheriffs  of  the  State  of  Montana  are  provided  retirement  benefits  under 
the  Sheriffs'  Retirement  System,  which  covers  any  elected  or  appointed  county 
sheriff,  undersheriff,  or  regularly  appointed  deputy  sheriff.  Mont.  Rev.  Codes, 
section  68-2602.  The  participating  sheriffs  contribute,  to  fund  the  plan  seven 
percent  of  their  monthly  salaries.  Mont.  Rev.  Codes,  section  68-2608.  The 
counties  which  are  the  employer  in  these  plans  contribute  an  amount  equal  to 
7.55  percent  of  the  salaries  of  the  emploj^ees  covered  by  the  plan.  Mont.  Rev, 
Codes,  section  68-2609. 

The  Montana  judiciary  are  granted  retirement  and  pension  benefits  under  the 
Judges'  Retirement  System,  which  covers  any  judge  or  justice  of  the  peace. 
Mont.  Rev.  Codes,  section  93-1113.  The  State  of  Montana  contributes  to  the 
funding  along  with  the  members.  The  members  contribute  a  monthly  six  percent 
of  their  salaries.  Mont.  Rev.  Codes,  section  93-1115.  The  State  contributes  an 
equivalent  amount,  along  with  three  fourths  of  the  fees  collected  in  certain  judicial 
proceedings.  Mont.  Rev.  Codes,  section  93-1116.  This  figure  is  apparently  based 
on  actuarial  computations.  Id. 

The  teachers  and  school  employees  are  granted  retirement  and  pension  benefits 
under  the  Teachers'  Retirement  System,  which  covers  all  teachers,  principals, 
administrative  officers  of  the  schools  and  universities  in  Montana.  Mont.  Rev. 
Codes,  section  75-6209.  The  participating  members  and  the  State  both  contribute 
towards  funding  the  promised  retirement  benefits.  The  participating  members 
contribute  six  and  one-eighth  percent  of  their  salaries,  by  payroll  deductions. 
Mont.  Rev.  Codes,  section  75-6207.  The  employers  contribute  six  and  one- 
quarter  of  a  percent  of  the  salaries  of  all  the  employees  covered  by  the  plan. 
Mont.  Rev.  Codes,  section  75-6207 (c)  (3)  (a) . 

The  constitution  of  the  State  of  Montana  contains  no  general  provisions  appli- 
cable to  the  retirement  or  pension  systems  for  public  employees. 

NEBRASKA 

The  State  of  Nebraska  has  established  a  number  of  statutory  pension  and 
retirement  plans  for  employees  of  the  State  itself  and  of  its  political  subdivisions. 
Of  the  plans  for  State  employees,  the  broadest  in  scope  is  the  State  Employees' 
Retirement  System. 

The  State  Employees'  Retirement  System  provides  the  retirement  benefits 
for  all  persons  employed  by  the  State  whose  compensation  is  paid  from  State 
funds,  and  excluding  judges,  members  of  the  State  Patrol,  and  others  who  are 
afforded,  generally,  their  pensions  under  other  plans.  Neb.  Key.  Stat.,  section  84- 
1301.  To  become  a  member,  the  employee  must  be  employed  for  at  least  twenty- 
four  months  and  have  attained  the  age  of  thirty,  and  part-time  employees  are 
excluded.  Neb.  Rev.  Stat.,  section  84-1307.  Both  the  employer  and  employees 
contribute  towards  financing  the  retirement  benefits  promised  under  the  act. 
The  employees  contribute  either  three  or  six  percent  of  salary,  depending  upon 
the  amount  which  has  accumulated  in  his  or  her  account.  Neb.  Rev.  Stat.,  sec- 
tion 84-1308.  The  State  contributes  an  amount  equal  to  104  percent  of  the 
employee  contributions.  Neb.  Rev.  Stat.,  section  84-1309.  Adjustments  may  be 
made  to  keep  the  plan  actuarially  funded.  Id. 

The  Nebraska  employees  are  not  all  participants  in  the  above-delineated  plan, 
as  noted.  Some  are  participants  in  the  more  specialized  plans  of  the  State 
or  for  political  subdivision  employees.  One  of  these  plans  is  the  State  Patrolmen's 
Retirement  System,  which  provides  retirement  benefits  to  every  member  of  the 
Nebraska  State  Patrol.  Neb.  Rev.  Stat.,  section  60-443.  The  system  is  funded 
through  seven  percent  contributions  of  the  members  and  matching  contributions 
by  the  State,  although  the  plan  is  kept  actuarially  funded.  Neb.  Rev.  Stat., 
section  60-444. 

Another  of  the  special  retirement  systems  is  the  system  for  educationally  em- 
ployed individuals — the  School  Retirement  System.  This  system  provides  benefits 
to  all  school  employees  of  at  least  twenty-one  years.  Neb.  Rev.  Stat.,  section 
79-1510.  Both  the  employees  and  employer  contribute  towards  financing  the 
benefits  under  the  plan.  The  participating  members  contribute  three  and  one-half 
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percent  of  his  or  her  compensation.  Neb.  Rev.  Stat.,  section  79-1531.  The  em- 
ployer, the  State,  contributes  an  amount  required  to  actuarially  fund  the  plan 
as  determined  by  an  independent  actuary  annually.  Neb.  Rev.  Stat.,  section 
79-1540. 

The  Nebraska  Retirement  Fund  for  Judges  provides  the  retirement  benefits 
and  pensions  for  all  duly  elected  or  appointed  Chief  Justices  or  Judges  of  the 
Supreme  Court  of  Nebraska,  and  judges  of  the  district  courts,  Workmen's  Com- 
pensation Court,  juvenile  courts,  county  courts,  and  associate  county  judges. 
Neb.  Rev.  Stat.,  section  24-701.  The  participating  judges  contribute  towards 
funding  their  retirement  benefits  in  an  amount  equal  to  four  percent  of  their 
monthly  salaries.  Neb.  Rev.  Stat.,  section  24-703.  Municipalities  required  to 
contribute  under  the  system  must  pay  to  the  Director  of  the  Public  Employees' 
Retirement  Board  an  amount  equal  to  the  contributions  of  judges  paid  by  the 
municipality.  Neb.  Rev.  Stat.,  section  24-703.01.  The  State  also  contributes  an 
amount  needed  each  year  to  actuarially  fund  the  plan.  Neb.  Rev.  Stat.,  section 
24-703(9). 

Municipal  employees  are  generally  covered  with  regard  to  their  retirement 
and  pension  needs  by  the  various  plans  of  the  different  cities  of  first  and  second 
class  categorization.  These  cities  are  permitted  to  enact  pension  plans  and  con- 
tract for  pension  plans  for  their  regularly  employed  and  appointed  full-time 
employees,  except  for  firepersons  and  police,  who  are  covered  by  statutorily 
established  plans.  Neb.  Rev.  Stat.,  section  19-3501. 

The  various  counties,  on  the  other  hand,  provide  their  employees  pension  and 
retirement  benefit  coverage  by  virtue  of  the  County  Employees'  Retirement  Act, 
which  extends  to  all  persons  employed  by  any  county  of  the  State,  devoting  at 
least  twenty  hours  per  week  to  the  position,  all  elected  officials  of  the  county, 
and  other  classified  employees  of  the  county.  Neb.  Rev.  Stat.,  section  23-2301. 
It  does  not  include  county  judges  or  school  employees,  who  are  participants  in 
other  pension  and  retirement  plans.  Id.  The  benefits  under  this  plan  are  funded 
by  three  percent  employee  contributions.  Neb.  Rev.  Stat.,  section  23-2307. 
The  county  also  appropriated  for  contributions  an  amount  equal  to  double  the 
contributions  of  employees.  Neb.  Rev.  Stat.,  section  23-2308.  The  plan,  however, 
is  subject  to  actuarial  review  and,  therefore,  it  may  be  assumed  that  these  figures 
are  based  on  actuarial  computations  of  sufficiencv.  Neb.  Rev.  Stat.,  section 
23-2313. 

In  cities  of  the  primary  class  (over  100,000  population),  the  police  and  fire- 
persons  are  provided  retirement  and  pension  benefits  by  statutorily  established 
plans.  These  plans  are  funded  through  a  combination  of  employee  and  employer 
funding.  The  contributing  employees  pay  an  amount  equal  to  seven  percent  of 
their  compensation  to  fund  the  plan.  Neb.  Rev.  Stat.,  section  15-1007.  The 
participating  municipality  contributes  an  amount  to  fund  the  plan  actuarially, 
and  is  permitted  to  levy  a  property  tax  to  raise  the  revenues  required.  Neb. 
Rev.  Stat.,  section  1016. 

There  are  other  pension  plans  for  firepersons  and  police  of  smaller  towns  and 
political  subdivisions  of  the  State  of  Nebraska  which  will  not  be  discussed  herein. 

The  constitution  of  the  State  of  Nebraska  notes,  at  Article  III,  section  19,  that: 
"The  Legislature  shall  never  grant  any  extra  compensation  to  any  public  officer, 
agent,  or  servant,  after  the  services  have  been  rendered  nor  to  any  contractor 
after  the  contract  has  been  entered  into,  except  that  retirement  benefits  of  retired 
public  officers  and  employees  may  be  adjusted  to  reflect  changes  in  the  cost  of 
living  and  wage  levels  that  have  occurred  subsequent  to  the  date  of  retirement, 
nor  shall  the  compensation  of  any  public  officer,  including  any  officer  whose 
compensation  is  fixed  by  the  Legislature,  be  increased  or  diminished  during  his 
term  of  office.  ..." 

There  appear  to  be  no  specific  interpretations  on  point  of  this  provision  of  the 
organic  law  of  Nebraska,  but  its  clear  import  is  that  although  the  Legislature  is 
precluded  from  compensating  individuals  after  the  rendition  of  their  services 
has  been  completed,  they  may  nonetheless  grant  pensions  and  increase  or  adjust 
such  pensions  for  changes  in  the  cost  of  living  or  wage  scale  after  retirement. 

Article  XV,  section  17,  of  the  Nebraska  constitution  also  is  relevant  to  the 
pension  plans  for  government  employees.  That  provision  states  that: 

"Notwithstanding  section  3  of  Article  XII  (dealing  with  credit  of  the  State) 
or  any  other  provision  in  the  Constitution:  (1)  The  Legislature  may  provide  for 
the  investment  of  any  state  funds,  including  retirement  or  pension  funds  of  the 
state  employees  and  Nebraska  school  employees  in  such  a  manner  and  in  such 
investments  as  it  may  by  statute  provide;  and 
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'•(2)  The  Legislature  may  authorize  the  investment  of  retirement  or  pension 
funds  of  cities,  villages,  school  districts,  public  power  districts,  and  other  govern- 
mental or  political  subdivisions  in  such  manner  and  in  such  investments  as  the 
governing  body  of  such  city,  village,  school  district,  public  power  district  and 
other  governmental  or  political  subdivision  may  determine  but  subject  to  such 
limitations  as  the  Legislature  may  by  statute  provide." 

Again,  there  are  no  relevant  interpretations,  but  it  is  again  clear  that  the 
constitution  speaks  to  permit  the  Legislature  to  make  whatever  investments  of 
pension  and  retirement  funds  it  deems  proper  by  statute,  without  regard  to  restric- 
tions against  using  State  credit  for  private  individuals  or  corporations. 

NEVADA 

The  State  of  Nevada  has  established  a  unified  pension  and  retirement  benefit 
system  under  the  ageis  of  the  Nevada  Public  Employees'  Retirement  System, 
which  provides  mandatory  coverage  for  all  employees  of  the  State  and  the  political 
subdivisions  of  the  State.  Nev.  Rev.  Stat.,  section  286.321.  The  system  requires 
members  to  contribute  to  its  funding.  The  basic  employee  contribution  is  8.5 
percent  of  compensation  for  police  and  firepersons,  and  8  percent  of  compensation 
for  other  employees.  Nev.  Rev.  Stat.,  section  286.410.  These  contributions  are 
placed  in  a  common  fund  and  the  employee  has  no  rights  in  such  contributions 
nor  are  they  subject  to  levy  by  the  Federal  Government  for  taxes,  until  retire- 
ment of  the  employee  when  rights  vest.40  The  public  employer  is  also  required 
to  contribute  towards  funding  the  retirement  benefits.  The  employer  is  required 
to  contribute  8.5  percent  of  the  compensation  of  policepersons  and  firepersons, 
and  8  percent  of  the  compensation  of  all  others.  Nev.  Rev.  Stat.,  section  286.450. 
It  has  been  held  that  these  contributed  funds  are  placed  in  an  independent  trust 
and  it  is  beyond  the  power  of  the  Legislature  of  the  State  of  Nevada  to  appro- 
priate them"  for  any  other  purpose  or  repossess  them.41  These  figures  appear  to 
have  a  basis  in  actuarial  computation.  Nev.  Rev.  Stat.,  section  286.017. 

NEW  HAMPSHIRE 

The  State  of  New  Hampshire  unified  its  pension  and  retirement  system,  formerly 
four  distinct  systems,  into  the  New  Hampshire  Retirement  System  in  1975. 
The  System  now  provides  retirement  benefits  and  pensions  to  all  teachers,  perma- 
nent police  and  firepersons,  and  all  regular  classified  and  unclassified  employees 
of  the  State,  its  departments,  commissions,  institutions  and  agencies,  paid  bv 
the  State  Treasurer.  N.  H.  Rev.  Stat.,  sections  100-A:1,  100-A:3.  The  plan  is 
financed  through  payroll  deductions  of  member  contributions  and  by  State  con- 
tributions. The  members  contribute  an  amount  which  depends  upon  their  age 
at  time  of  initial  participation  in  the  plan  and  whether  they  are  general  employees, 
teachers,  or  police  and  firepersons.  Sex  is  also  a  variable  for  determining  the 
contributions.  The  contributions  range  from  6.7  percent  of  salary,  for  police  and 
firepersons  beginning  contributions  at  age  40,  to  11.95  percent  of  salary,  for  female 
teachers  beginning  contributions  at  age  59  or  later.  N.  H.  Rev.  Stat.,  section 
100-A:16.  The  local  governments  which  have  elected  to  participate  must  con- 
tribute 7  percent  of  the  salaries  of  covered  employees,  and  the  State  makes  up 
the  rest  of  the  amount  for  full  actuarial  funding  "by  annual  appropriations.  Id. 
The  governing  board  of  any  county,  city,  town,  school  district  or  other  political 
subdivision  of  the  State  may  elect  to  participate  in  the  New  Hampshire  Retire- 
ment System  by  resolution.  N.  H.  Rev.  Stat.,  section  100-A:20. 

The  constitution  of  the  State  of  New  Hampshire  does  not  contain  any  provisions 
of  general  application  to  pension  and  retirement  plans  for  public  employees  of 
the  State  or  its  political  subdivisions. 

NEW  JERSEY 

The  State  of  New  Jersey  has  established  a  number  of  separate  pension  and 
retirement  benefit  plans  for  the  employees  of  the  State  and  its  political  sub- 
divisions. The  broadest  of  the  State  plans  for  its  own  employees  is  the  Public 
Employees'  Retirement  System. 


•  Atty.  Gen.  Op.  307  (Sept.  6. 1957). 
«  Atty.  Gen.  Op.  35  (April  6, 1959). 
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The  Public  Employees'  Retirement  System  provides  the  retirement  and  pen- 
sion benefits  for  all  employees  of  the  State  of  New  Jersey.  N.J.  Stat.,  section 
43:15A-7.  Such  membership  is  mandatory.  Id**  The  plan  is  financed  actuarially 
by  contributions  of  the  members  and  the  State  of  New  Jersey.  The  actuary  of 
the  plan  determines,  by  tables,  the  proportion  of  compensation  for  each  member 
to  contribute  in  order  to  achieve  his  or  her  proper  retirement  allowance,  con- 
sidered in  connection  with  State  contributions  of  half  the  amount  to  achieve  that 
allowance.  N.J.  Stat.,  section  43:15A-25. 

Another  major  pension  plan  for  the  State  of  New  Jersey  is  the  Police  and 
Firemen's  Retirement  System,  which  provides  the  pension  and  retirement  benefits 
for  the  permanent,  full-time  active  uniformed  employees  of  the  fire  or  police 
departments  within  the  State,  as  well  as  certain  other  enumerated  employees  of 
such  departments.  N.J.  Stat.,  section  43:16A-1.  Membership  is  mandatory. 
N.J.  Stat.,  section  43:16A-3. 

The  benefits  under  the  plan  are  financed  through  equal  contributions  by  the 
employees  and  the  employers,  in  an  amount  which,  together,  will  be  sufficient  to 
actuarially  fund  the  retirement  benefits  promised  under  the  act,  as  computed  by 
the  plan's  actuary.  N.J.  Stat.,  section  43:16A-15. 

The  Judicial  Retirement  System  is  a  newly  organized  pension  and  retirement 
system  for  the  Chief  Justice  and  associate  justices  of  the  supreme  court  of  New 
Jersey,  judges  of  the  superior  court,  county  courts,  county  district  courts  and 
juvenile  and  domestic  relations  courts  of  the  State.  Participation  is  mandatory 
for  these  persons.  N.J.  Stat.,  section  43:6A-3.  The  plan  is  noncontributory  in 
form,  with  the  State  making  the  actuarially  required  contributions  for  adequately 
funding  the  plan.  N.J.  Stat.,  section  43:6A-33. 

There  are  additional  retirement  plans  in  the  statutes  of  the  State  of  New  Jersey 
for  cities  and  counties  of  the  first  class,  second  class,  third  class  and  certain 
specified  populated  counties.  These  will  not  be  discussed  in  this  report. 

The  constitution  of  the  State  of  New  Jersey  does  not  appear  to  contain  any 
provisions  of  general  applicability  to  the  pension  and  retirement  plans  for  govern- 
mental employees  in  the  State  and  its  political  subdivisions. 

NEW  MEXICO 

The  State  of  New  Mexico  has  established  a  series  of  pension  and  retirement 
plans  for  employees  of  the  State  Government  and  the  governments  of  its  political 
subdivisions.  There  are  a  number  of  different  plans  at  the  State  Government 
level,  but  the  broadest  in  scope  is  the  Retirement  Plan  for  Public  Officers  and 
Employees. 

The  Retirement  Plan  for  Public  Officers  and  Employees  provides  the  retirement 
benefits  for  the  elected  or  appointed  to  the  employ  of  the  State  or  an  electing 
public  employer,  either  department  or  political  subdivision.  N.M.  Stat.,  section 
5-5-1.  While  participation  is  generally  mandatory  for  State  employees,  the 
Legislature  and  the  lieutenant  governor  may,  at  their  option,  become  participants 
in  this  system  of  pension  and  retirement  benefits.  N.M.  Stat.,  section  5-5-6.1. 
The  plan  is  funded  through  both  emploj'-er  and  employee  contributions.  The 
participating  members  contribute  5  percent  of  compensation  if  the  participant  is 
a  regular  member,  and  7  percent  if  the  participant  is  a  State  police  member, 
municipal  police  member,  or  municipal  fireperson  member.  The  contributions  are 
made  by  payroll  deductions.  N.M.  Stat.,  section  5-5-9.  The  employer  contributes 
between  5  percent  of  each  employee's  salary  and  16.5  percent,  depending  upon 
the  superannuation  annuity  formula  under  which  the  employee  fits.  N.M.  Stat., 
section  5-5-10. 

The  judiciary  of  the  State  of  New  Mexico,  including  the  justices  of  the  State 
supreme  court,  court  of  appeals  or  district  court,  are  covered  in  their  retirement 
benefits  by  the  Judicial  Retirement  Act.  N.M.  Stat.,  section  5-5-24.6.  The  plan 
is  financed  through  member  and  employer  (State)  contributions.  The  participating 
members  contribute  10  percent  of  the  salary  of  each  judge  to  finance  their  pension 
benefits.  N.N.  Stat.,  section  5-5-26.  The  clerk  of  the  district  court  is  also  directed 
to  charge  a  fee  of  $13.75  for  each  civil  case  docketed,  which  fee  is  directed  to  the 
Judicial  Retirement  Fund.  N.M.  Stat.,  section  5-5-25. 

The  other  major  pension  and  retirement  system  in  the  Teachers'  Educational 
Retirement  Act,  which  provides  the  retirement  and  pension  benefits  for  all 
teachers,  school  nurses,  administrative  personnel  and  employees  of  the  depart- 
ment of  education.  N.M.  Stat.,  section  77-9-2.  The  plan  is  financed  through  both 


*5  The  Public  Employees'  Retirement  System  has  been  construed  to  impose  the  primary  obligation 
to  enroll  employees  on  the  employer  through  its  certifying  agent.  Krah  v.  State  Department  of  Treasury 
130  N.J.  Super.  366;  327  A.  2d  248  (1974). 
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employee  and  employer  contributions.  The  participating  members  contribute 
5H  percent  of  their  salaries  to  the  funding  of  the  plan.  N.M.  Stat.,  section  77-9-20. 
Each  local  administrative  unit  makes  a  yearly  contribution  of  6)2  percent  of  the 
salaries  of  the  employees  of  the  unit.  Id. 

There  are  no  apparent  provisions  of  the  New  Mexico  constitution  of  general 
application  to  the  public  pension  plans  of  that  State. 

NEW  YORK 

The  State  of  New  York  has  enacted  statutory  provisions  relating  to  the  pension 
and  retirement  benefits  of  the  employees  of  the  State  Government  and  the  govern- 
ments of  its  political  subdivisions,  with  the  exception  of  the  City  of  New  York. 
The  City  of  New  York  has  established  a  series  of  pension  and  retirement  benefit 
pians  for  its  employees  under  its  Administrative  Code.  For  the  purposes  of  this 
report,  only  the  State  plans  for  employees  of  the  State  Government  will  be  dis- 
cussed, along  with  one  general  plan  for  employees  of  the  City  of  New  York.  A 
more  in-depth  examination  of  these  plans  may  be  found  in  the  Interim  Report  of 
Activities  of  the  Pension  Task  Force  of  the  Subcommittee  on  Labor  Standards, 
Committee  on  Education  and  Labor,  House  of  Representatives.43 

The  primary  plan  for  employees  of  the  State  of  New  York  is  the  New  York 
State  Employees'  Retirement  System,  which  provides  the  retirement  benefits  for 
ail  employees  of  the  State  of  New  York  except  certain  exempted  persons.  N.Y. 
Retirement  and  Soc.  Sec.  Law,  section  40(b).  The  participation  is  mandatory  for 
some  employees,  permissive  for  others.  Id.  Political  subdivisions  of  the  State  of 
New  York  may  elect  to  join  the  plan.  N.Y.  Ret.  &  Soc.  Sec.  Law,  section  2(20). 
The  New  York  State  Employees'  Retirement  System,  like  the  other  plans  for 
employees  of  the  State,  is  noncontributory.  It  is,  however,  actuarially  funded  by 
State  contributions.  N.Y.  Ret.  &  Soc.  Sec.  Law,  section  75-a. 

The  State  Teachers'  Retirement  System  provides  the  retirement  benefits  for 
the  teachers  of  the  State  and  local  school  systems.  N.Y.  Education  Law,  section 
526(1).  The  plan  is  noncontributory,  but  the  participating  employer  is  to  make 
actuarially  computed  contributions  to  fund  the  plan.  N.Y.  Ed.  Law,  section  517. 

The  employees  of  the  community  colleges  and  State  universities  of  the  State  of 
New  York  are  optionally  eligible  for  participation  in  the  State  University  and 
Community  College  Employees'  Optional  Program.  N.Y.  Ed.  Law,  section  390. 
This  plan  is  also  noncontributory.  N.Y.  Ret.  &  Soc.  Law,  section  75-b. 

All  police  and  forepersons  of  the  State  of  New  York  or  its  political  subdivisions 
electing  participation  are  eligible  for  coverage  by  the  New  York  Policemen's 
and  Firemen's  Retirement  System.  N.Y.  Ret.  &  Soc.  Sec.  Law,  section  340(b). 
The  plan  is  noncontributory  and  funded  by  actuarially  computed  contributions  of 
the  State  or  governmental  employer.  N.Y.  Ret.  &  Soc.  Sec.  Law,  section  323(b). 

The  main  pension  and  retirement  plan  for  the  City  of  New  York  is  the  New  York 
City  Emplojrees'  Retirement  System,  which  provides  the  pension  and  retirement 
benefits  for  emploj^ees  of  the  City  of  New  York  not  covered  by  any  of  the  other 
New  York  City  plans.  N.Y.  City  Adm.  Code,  section  B3-1.0.  Both  the  employer 
and  emoloyees  make  actuarially  computed  contributions  to  fund  the  plan.  N.Y. 
City  Adm.  Code,  section  B3-17.0. 

The  constitution  of  the  State  of  New  York  contains  a  significant  pension  guar- 
anty. A~  tide  V,  section  7  of  the  document  states  that:  "After  July  first,  nineteen 
hundred  forty,  membership  in  any  pension  or  retirement  system  of  the  state  or 
of  a  civil  division  thereof  shall  be  a  contractual  relationship,  the  benefits  of  which 
shall  not  be  diminished  or  impaired." 

A  discussion  of  the  ramificat^ODs,  history  and  precedents  regarding  this  consti- 
tutional provision  may  be  found  in  the  aforementioned  Interim  Reports  The 
State's  constitution  also  notes  that  debt  incurred  by  a  municipality  by  issuance 
of  bonds  to  maintain  a  pension  or  retirement  fund  is  not  considered  when  comput- 
ing the  bonded  debt  for  purposes  of  the  general  limitation.45 

NORTH  CAROLINA 

The  State  of  North  Carolina  has  established  a  series  of  four  major  pension  and 
retirement  benefit  plans  for  the  employees  of  the  governments  of  the  State  and  its 
political  subdivisions.  The  broadest  plan  in  scope  of  coverage  is  the  Retirement 
System  for  Teachers  and  State  Employees,  which  provides  retirement  benefits  for 
all  full-time  employees,  agents,  and  officers  of  the  State,  its  departments,  bureaus, 
and  institutions,  elected,  appointed  or  employed.  N.C.  Gen.  Stat.,  section  135-1. 


«  94th  Cong.,  2d  Sess.  123-201  (March  31, 1976)  (Committee  Print). 
**  See  Interim  Report  at  134-136. 

45  New  York  Constitution,  Art.  8,  section  5,  discussed  at  Id.,  136. 


The  Retirement  System  for  Teachers  and  State  Employees  provides  mandatory 
coverage  for  the  participants,  and  is  financed  on  an  actuarial,  contributory  basis. 
The  employees  contribute  6  percent  of  their  salaries  by  payroll  deductions  after 
July  1,  1975,  to  help  finance  their  retirement  benefits.  N.C.  Gen.  Stat.,  section  135- 
8(b)(1).  The  employer,  on  the  other  hand,  contributes  an  amount  determined  to 
be  actuarially  sufficient  on  the  basis  of  biennial  valuations.  The  first  valuation  has 
been  made,  and  the  required  contributions  are  5.51  percent  of  the  salaries  of  all 
teachers  participating  in  the  plan  and  3.16  percent  of  the  salaries  of  other  State 
employees  participating  in  the  plan.  N.C.  Gen.  Stat,  section  135— 8(f)  (2)  (B). 

The  second  broadest  plan,  with  regard  to  the  scope  of  its  coverage,  is  probably 
the  Retirement  System  for  Counties  and  Cities.  This  plan  provides  retirement 
benefits  for  all  employees  entering  the  service  of  any  participating  county,  city,  or 
town,  and  not  eligible  for  participation  in  another  statutory  pension  or  retirement 
plan.  N.C.  Gen.  Stat.,  section  128-24.  To  constitute  an  "employee"  for  purposes 
of  this  particular  retirement  system,  an  individual  must  be  regularly  employed  in 
the  service  of  the  municipality  and  must  have  salary  or  compensation  paid  by  the 
municipality.  N.C.  Gen.  Stat.,  section  128-21(10).  Towns,  cities  and  counties  may 
accept  participation  in  this  retirement  system  by  a  resolution  legally  adopted  and 
approved  by  the  governing  body  of  the  municiaplity.  N.C.  Gen.  Stat.,  section 
128-23 (a).  The  system  is  financed  through  both  employee  contributions  and  em- 
ployer contributions.  The  employee  must  contribute  from  his  payroll  5  percent  of 
all  compensation  up  to  $5,600  and  6  percent  of  all  compensation  above  that 
amount.  N.C.  Gen.  Stat.,  section  128-30(b)  (1).  The  employing  political  entity, 
on  the  other  hand,  must  contribute  an  amount  determined  by  the  Board  of  Trus- 
tees of  the  system  to  be  sufficient  to  actuarially  fund  the  plan.  N.C.  Gen.  Stat., 
section  128-30(d)(l).  For  years  after  1951,  the  actuarial  determination  set  the 
contributions  (normal  contribution — which  does  not  include  amortization  of  past 
service  liabilities)  at  4  percent  of  salary  for  general  employees,  673  percent  of 
salary  for  firepersons  and  police.  N.C.  Gen.  Stat.,  section  128-30(d)  (1). 

Aside  from  the  two  plans  discussed  above,  there  are  two  other  major  pension 
and  retirement  plans  in  the  State  of  North  Carolina.  The  Firemen's  Retirement 
Fund  provides  pension  and  retirement  benefits  for  all  firepersons  of  the  State  or 
its  political  subdivisions.  N.C.  Gen.  Stat.,  section  118-23.  The  plan  is  funded 
contributorily  and  actuarially,  with  members  contributing  $5  per  month  to 
finance  their  benefits  under  the  plan  and  the  State  of  North  Carolina  appropriating 
sufficient  moneys  to  actuarially  fund  the  benefits.  N.C.  Gen.  Stat.,  sections  118-22, 
118-24. 

The  Law  Enforcement  Officers'  Benefit  and  Retirement  Fund  provides  State 
law  enforcement  officers  with  a  noncontributory,  nonactuarially  funded  pension 
benefit,  with  financing  provided  by  fees  paid  in  certain  North  Carolina  criminal 
cases.  N.C.  Gen.  Stat.,  section  143-166. 

The  constitution  of  the  State  of  North  Carolina  provides  that  the  retirement 
funds  of  the  Teachers'  and  State  Employees'  Retirement  System  and  the  Local 
Governmental  Employees'  Retirement  System  may  not  be  sed  for  any  purpose 
other  than:  "Retirement  system  benefit  sand  purposes,  administrative  expenses, 
and  refunds;  except  that  retirement  system  funds  may  be  invested  as  authorized 
by  law  subject  to  the  investment  limitation  that  funds  of  the  Teachers'  and  State 
Employees'  Retirement  System  and  the  Local  Governmental  employees'  Retire- 
ment System  shall  not  be  applied,  diverted,  loaned  to  or  used  by  the  State,  any 
State  agency,  State  officer,  public  officer  or  public  employee."  N.C.  Constit., 
Art.  V,  section  6. 

The  obvious  purpose  of  this  provision  is  to  protect  against  the  possible  use  of 
pension  funds  for  general  State  purposes.  There  have  been  no  judicial  interpreta- 
tions on  this  provision. 

NORTH  DAKOTA 

The  State  of  North  Dakota  has  enacted  a  number  of  pension  and  retirement 
benefit  plans  for  the  employees  of  the  State  government  and  the  governments  of 
the  political  subsdivisions  of  the  State.  Of  the  plans  for  State  government  em- 
ployees, the  broadest  is  the  State  Employees'  Retirement  Fund. 

The  State  Employees'  Retirement  Fund  provides  retirement  benefits  for  the 
permanent  employees  of  the  State  and  local  political  bodies  which  elect  to  enter 
the  system-  N.D.  Century  Code,  section  54-52-01.  After  1973,  all  newly  elected 
judges  are  also  participants  if  they  are  elected  to  the  bench  of  the  State  supreme 
court  or  a  State  district  court.  N.D.  Cent.  Code,  section  54-52-02.3.  The  plan  is 
financed  by  payments  of  members  and  of  the  State  or  political  subdivision  em- 
ploying the  participants.  The  members  pay  4  percent  of  their  salaries  annually. 
N.D.  Cent.  Code,  section  54-52-05.  The  employer  also  contributes  4  percent  of 


431 


the  employees'  payrolls.  N.D.  Cent.  Code,  section  54-52-06.  The  judges  of  the 
supreme  court  of  North  Dakota  and  the  district  courts  contribute,  and  the  State 
matches  in  contributions,  5  percent  of  salary.  N.D.  Cent.  Code,  section  54-52-06. 
The  statute  does  not  appear  to  require  actuarial  funding. 

The  Teachers'  Retirement  Fund  of  the  State  of  North  Dakota  provides  the 
retirement  benefits  for  all  persons  employed  in  teaching  in  any  State  institution, 
or  administrators,  supervisors,  business  managers,  principals,  assistant  prin  cipals, 
and  special  teachers.  N.D.  Cent.  Code,  section  15-39.1-04.  A  contribution  of 
4  percent  of  a  teacher's  salary  is  required  by  the  covered  employee  and  the  em- 
ployer, both,  and  the  school  districts  which  establish  membership  in  this  plan  are 
permitted  to  levy  an  additional  7  mill  property  tax  to  fund  its  contributions. 
N.D.  Cent.  Code,  sections  15-39.1-09,  15-39.1-28. 

There  appears  to  be  no  provision  in  the  constitution  of  the  State  of  North 
Dakota  which  provides  general  rules  or  regulations  governing  pension  and  retire- 
ment benefits  for  governmental  employees  of  the  State  or  its  political  subdivisions. 

OHIO 

The  State  of  Ohio  has  established  a  number  of  major  pension  and  retirement 
plans  for  its  employees  and  the  employees  of  the  political  subdivisions  of  the 
State.  The  plans  are  capped  by  the  Public  Employees'  Retirement  System,  which 
contains  the  largest  coverage  of  any  of  the  statutory  plans. 

The  Public  Employees'  Retirement  System  provides  retirement  and  pension 
benefits  for  any  person  holding  an  office,  not  elective,  under  the  State  or  any 
county,  municipality,  district  or  authority  of  the  State,  as  well  as  many  quasi- 
public  associations,  such  as  the  Ohio  historical  society.  Ohio  Code,  section  145.01. 
The  plan  is  funded  on  a  contributory  and  actuarially  accurate  basis.  The  em- 
ployees contribute  8  percent  of  their  earnable  compensation  to  finance  their 
pension  benefits.  Ohio  Code,  section  145.47.  The  employer,  on  the  other  hand, 
contributes  an  amount  actuarially  determined  to  produce  the  requisite  pension 
and  reserves  for  the  fund.  Ohio  Code,  section  145.48.1. 

The  State  Teachers  Retirement  System  provides  retirement  and  pension 
benefits  for  all  persons  employed  by  the  public  schools  of  the  State  and  paid  from 
public  funds  under  contract  in  a  position  which  requires  certification  by  the 
State,  and  any  other  teacher  or  faculty  member  regularly  employed  in  a  school, 
college,  or  university  of  the  State.  Ohio  Code,  section  3307.01.  The  plan  for 
teachers  is  financed  through  both  contributions  of  the  teachers  covered  by  the 
plan  and  by  contributions  by  the  State  of  Ohio.  The  teachers  contribute  8  percent 
of  their  compensation  to  the  savings  fund  of  the  plan,  through  payroll  deductions. 
Ohio  Code,  section  3307.51.  The  State,  on  the  other  hand,  contributes  an  amount 
actuarially  sufficient  to  fund  the  plan,  but  not  over  13  percent  of  the  covered 
employees'  salary.  Ohio  Code,  section  3307.53. 

The  non-teachers  who  are  employed  in  the  schools  are  also  afforded  pension 
and  retirement  benefits.  The  Public  School  Employees'  Retirement  System  pro- 
vides benefits  to  persons  employed  to  perform  normal,  daily  operative  services  to 
boards  of  education,  school  districts,  joint  vocational  districts,  educational  insti- 
tutions, technical  colleges  and  other  colleges  and  universities  of  the  State  of  Ohio. 
Ohio  Code,  section  3309.01.  Like  the  Teachers  Retirement  Sj^stem,  the  Public 
School  Employees'  Retirement  System  is  funded  actuarially  and  contributorially. 
Members  contribute  8  percent  of  their  compensation  to  the  retirement  system's 
employees'  savings  fund.  Ohio  Code,  section  3309.47.  The  State  contributes  an 
amount  actuarilly  computed  to  fund  the  retirement  benefits  promised  under  the 
system's  legislative  authorization.  Ohio  Code,  section  3309.49. 

Like  the  educational  employees  of  the  State  of  Ohio,  the  State  Highway  Patrol 
also  is  granted  their  own  pension  and  retirement  system — the  Highway  Patrol 
Retirement  System.  This  system  provides  the  retirement  and  pension  benefits  to 
all  qualified  employees  of  the  uniform  or  radio  divisions  of  the  State  highway 
patrol,  including  the  superintendent  of  the  State  highway  patrol.  Ohio  Code, 
section  5505.01.  The  plan  is  funded  contributorially  and  actuarially,  and  the  member 
contributions  are  in  an  amount  of  7  percent  of  salary.  Ohio  Code,  section  5505.15 
(A)(1).  The  State  contributes  at  least  9  percent  of  the  salaries  of  the  covered 
emplovees.  but  in  no  event  less  than  actuarially  required  to  fund  the  plan.  Id.  at 
subd.  (B).' 

While  political  subdivisions  are  incorporated  into  the  Public  Employees' 
Retirement  System,  as  noted  earlier,  there  are  other  pension  and  retirement  sys- 
tems for  employees  of  these  entities.  The  most  significant  are  the  Firemen's  Relief 
and  Pension  Fund  and  the  Police  Relief  and  Pension  Fund. 
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The .  Firemen's  Relief  and  Pension  Fund  provides  the  retirement  benefits  for 
persons  receiving  an  original  appointment  as  a  fireperson  from  a  duly  established 
civil  service  eligible  list.  Ohio  Code,  section  741.01.  The  municipal  corporations 
having  fire  departments  supported  in  whole  or  in  part  at  public  expense  and 
employing  at  least  two  members  must  establish  a  retirement  system  for  their 
benefit.  Ohio  Code,  section  741.02.  The  participating  members  must  contribute  to 
the  fund  4  percent  of  their  salaries,  by  deductions.  Ohio  Code,  section  741.12. 
Volunteer  firepersons  are  not  required  to  contribute  or  become  participants  in  the 
fund,  although  they  are  permitted  to  do  so.48  The  municipal  corporation  sponsor- 
ing the  retirement  plan  must,  annually,  levy  a  general  property  tax  of  .3  mills  on 
all  property  taxable  within  the  corporation.  Ohio  Code,  section  741. 09.47  The 
proceeds  of  this  tax  go  to  fund  the  plan.  Id.  If  these  funds  are  not  sufficient  to 
meet  the  current  needs  of  the  fund,  the  municipal  authority  may  appropriate 
from  the  general  funds  of  the  corporation  enough  to  meet  the  needs.  Id.  This 
plan,  therefore,  is  funded  nonactuarially. 

The  Police  Relief  and  Pension  Fund  is  quite  similar  in  its  operation  and  frame- 
work to  the  Firemen's  Relief  and  Pension  Fund.  It  provides  retirement  benefits 
for  members  of  the  police  force  of  any  municipal  corporation  having  a  public 
police  department  subject  to  complete  or  partial  support  by  the  public,  with  two 
or  more  full-time  employees.  Ohio  Code,  sections  741.31,  741.32.  Part-time  police 
are  not  included  in  the  pension  and  relief  fund's  coverage,48  and  participation  for 
eligible  employees  of  the  municipal  police  departments  is  mandatory,  rather  than 
permissive.49  The  system  is  funded  by  contributions  of  the  members  in  an  amount 
of  4  percent  of  salary.  Ohio  Code,  section  741.43.  The  employer  contributions  are 
funded  in  two  fashions.  First,  the  municipality  is  required  to  levy  a  tax  on  all 
property  within  the  corporate  limits  at  a  rate  of  0.3  mills.  Ohio  Code,  section 
741.40.  Furthermore,  distinguishing  this  plan  somewhat  from  the  similar  plan  for 
firepersons,  all  fines  imposed  as  discipline  or  punishment  for  members  of  the 
police  department,  all  rewards  fees  or  gifts  paid  to  such  persons  for  extraordinary 
action  in  their  duties  are  transferred  to  the  fund. 

The  constitution  of  the  State  of  Ohio  provides  no  general  sections  relative  to 
the  public  pension  plans  for  State  or  local  employees. 

OKLAHOMA 

The  State  of  Oklahoma  has  established  a  series  of  pension  and  retirement 
benefit  plans  for  its  employees  and  the  employees  of  political  subdivisions  of  the 
State.  The  principal  plan  in  this  system  of  plans  is  the  Public  Employees'  Retire- 
ment System. 

The  Public  Employees'  Retirement  System  provides  retirement  and  pension 
benefits  for  the  employees  of  the  State  and  political  subdivisions  requesting  to 
participate.  Okla.  Stat.,  section  74-902.  The  term  "employee"  requires  an  indi- 
vidual to  be  permanently  employed  with  a  required  work  of  at  least  1,000  per 
year,  earning  at  least  $90.00  per  month.  Id.  Eligible  employers  (political  sub- 
divisions) may  apply  for  admission  to  the  system  by  resolution  of  the  legislative 
or  governing  body  of  the  subdivision.  Counties  with  population  of  at  least  400,000 
must  become  participating  employers,  regardless  of  desire.  Okla.  Stat,  section 
74-910.50  Such  election  is  irrevocable.51  The  plan  is  funded  by  a  combination  of 
employer  and  employee  contributions.  The  participating  employees  contribute 
1  percent  of  their  first  $1,250  of  compensation  each  month.  Okla.  Stat.,  section 
74-919(1). 

The  participating  employer  contributes  an  amount  equal  to  10  percent  of  the 
$1250  per  month  of  each  employee's  salary.  Okla.  Stat.,  section  74-920(1). 
Annually  the  Board  of  Trustees  of  the  Retirement  System  is  required  to  certify 


«  1941  Op.  Atty.  Gen.  No.  3394. 

*7  According  to  the  1938  Op.  Atty.  Gen.  No.  2389,  the  levy  required  herein  is  mandatory  and  the  fact  that 
the  trust  funds  may  be  sufficient  or  that  there  have  been  contributions  from  other  sources  to  the  fund  does 
not  relieve  the  municipal  corporation  of  the  responsibility  for  levying  the  tax  and  mak  nT  the  Contribution 
of  its  proceeds  to  the  trust  fund.  Furthermore,  revenues  from  CiMS  tax  may  not  be  used  for  any  othot  purpose. 
1935  Op.  Atty.  Gen.  No.  4022. 

<»  1962  Op.  Atty.  Gen.  No.  3202. 

«  1960  Op.  Atty.  Gen.  No.  1737. 

»  The  provision  is  an  attempt  to  permit  counties  to  exercise  their  own  discretion,  in  general,  by  allowing 
them  to  all  enter  the  system  if  they  so  desire.  Nesbitt  v.  Nelson.  421  P.  2d  221  (Okla.  1966). 

«  See  Board  of  County  Commissioners  of  Lincoln  County  v.  Oklahoma  Public  Employees'  Retirement  System, 
405  P.  2d  68  (Okla.  1965);  and  Nesbitt  v.  Nelson,  supra.  In  both  cases  the  eligible  employer  attempted  to 
rescind  the  request  for  admission  and  the  court  refused  to  permit  it.  The  request  may  be  withdrawn  prior 
to  submission  to  the  Board  of  Trustees,  though.  Op.  Atty.  Gen.  No.  69-265  (Aug.  8,  1969). 
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to  the  State  and  to  the  agent  for  each  participating  employer  the  amount  of  con- 
tributions required  to  properly  fund  the  system,  including  amortization  of  past 
service  costs,  and  the  Governor  and  the  Division  of  the  Budget  request  the  neces- 
sary funds  in  the  annual  appropriations.  Participating  employers  which  are  not 
part  of  the  State's  funding  (i.e.,  political  subdivisions  of  the  State)  are  required  to 
make  the  necessary  appropriations  from  their  general  funds.  Id.  For  the  years 
between  July  1,  1975,  and  July  1,  1977,  counties,  county  hospitals,  cities  and  towns 
which  are  participants  in  the  Retirement  System  will  have  their  contributions 
increased,  as  will  employees  of  such  employers,  on  a  sliding  scale.  Okla.  Stat., 
section  920A. 

While  counties  and  their  employees  may  benefit  from  participation  in  the 
Oklahoma  Public  Employees'  Retirement  System,  this  is  not  their  sole  statutory 
choice  or  retirement  benefits.  The  Board  of  County  Commissioners  of  any  county 
in  the  State  of  Oklahoma  which  has  a  population  of  at  least  300,000,  according  to 
the  most  recent  Federal  census,  may  set  up  a  retirement  fund  by  resolution, 
providing  its  employees  with  retirement  and  pension  benefits.  Okla.  Stat.,  section 
19-951.  It  is  the  mandatory  duty  of  all  counties  establishing  such  plans,  under  the 
County  Employees'  Retirement  System,  to  appropriate  annually  for  the  sole  use 
of  the  fund  an  amount  equal  to  the  employee  contributions,  but  not  greater  than 
10  percent  of  employee  salaries.  Okla.  Stat.,  section  19-954.  While  the  plan  is 
contributory,  with  the  board  establishing  the  rate  of  employee  contributions,  it 
is  not  actuariily  funded.  Okla.  Stat.,  section  19-955. 

While  the  constitution  of  the  State  of  Oklahoma  contains  authorizations  for  the 
Legislature  to  establish  retirement  systems  for  certain  types  of  employees,  there 
are  no  generally  applicable  provisions  for  governmental  pension  plans.  See  Art.  5, 
sections  41,  47,  61,  and  62. 

OREGON 

The  State  of  Oregon  has  enacted  a  consolidated  retirement  system  for  the 
employees  of  the  State  and  its  political  subdivisions.  The  Public  Employees' 
Retirement  System  provides  the  retirement  benefits  for  all  employees  of  the  State 
of  Oregon  who  have  been  employed  for  at  least  six  months.  Oreg.  Rev.  Stat., 
section  237.011.  Political  subdivisions  having  at  least  600  employees  may  elect  to 
have  their  general  employees  covered  by  the  plan,  and  then  become  eligible 
employers.  Id.  The  plan  is  actuarially  funded  by  contributions  of  the  covered 
employers  and  the  covered  employees.  The  employees  contribute  on  a  sliding 
scale,  pa}Ting  5  percent  of  all  compensation  if  the  employees'  salary  is  under 
$1,000  per  month.  Oreg.  Rev.  Stat.,  section  237.071.  The  employer  contributes  an 
amount  actuarially  sufficient  to  fund  the  plan.  Oreg.  Rev.  Stat.,  section  237.081. 

The  constitution  of  the  State  of  Oregon  does  not  appear  to  contain  any  general 
provisions  applicable  to  public  pension  and  retirement  plans. 

PENNSYLVANIA 

The  principal  pension  and  retirement  plan  for  employees  of  the  Commonwealth 
of  Pennsylvania  and  its  political  subdivisions  is  the  Retirement  System  for  State 
Employees  and  Officers,  enacted  in  1974.  Pa.  Stat.,  Title  71,  section  5101.  The 
plan  provides  mandatory  coverage  for  all  State  employees  and  employees  of 
political  subdivisions  not  electing  into  the  State  plan,  except  for  certain  designated 
executive  and  legislative  officers.  Pa.  Stat.,  Title  71,  section  5301.  School  em- 
ployees may  remain  participants  in  the  Public  School  Employees'  Retirement 
System  if  they  so  desire.  Pa.  Stat.,  Title  71,  section  5301(H).52  The  plan  is  funded 
by  regular  member  contributions  by  salary  deduction  of  5  percent  of  his  or  her 
salary,  with  consideration  given  to  integration  of  the  Social  Security  benefits 
the  member  will  be  entitled  to  and  contributions  therefor.  Pa.  Stat.,  Title  71, 
section  5502.  The  Commonwealth  and  other  participating  employers  shall  con- 
tribute those  amounts  actuarially  required  to  keep  the  plan  properly  funded. 
Pa.  Stat.,  Title  71,  section  5507. 

The  other  retained  pension  plan  in  the  Commonwealth  of  Pennsylvania,  the 
School  Employees'  Retirement  System,  supra.,  provides  coverage  for  those  em- 
ployees of  the  schools,  including  teachers,  principals,  supervisors,  supervising 
principals,  county  superintendents,  district  superintendents,  members  of  the 
school  staff,  clerks,  stenographers,  janitors,  attendance  officers  or  other  related 
individuals,  not  electing  the  participation  offered  by  the  State  Employees'  and 


«  See  1974  Op,  Atty.  Gen,  34,  defining  school  employee  as  any  officer  or  employee  of  the  Department  of 
Education  or  a  State-owned  educational  institution,  including  colleges  and  universities. 
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Officers'  Plan.  Pa.  Stat.,  Title  24,  section  3102  (7).  Members  contribute  an 
amount-  which  is  determined  by  class  of  membership.  New  members  are  of  class 
T-C,  and  contribute  percent  of  salary.  Pa.  Stat.,  Title  24,  section  3301  (1.1). 
The  Commonwealth  and  political  subdivisions  contribute  an  amount  required 
for  actuarially  sufficient  funding.  Pa.  Stat.,  Title  24,  section  3304.  . 

The  constitution  of  the  Commonwealth  of  Pennsylvania  provides  that:  "No 
bill  shall  be  passed  giving  any  extra  compensation  to  any  public  officer,  servant, 
employe,  agent  or  contractor,  after  services  shall  have  been  rendered  or  contract 
made,  nor  providing  for  the  payment  of  any  claim  against  the  Commonwealth 
without  previous  authority  of  law :  Provided,  however,  That  nothing  in  this 
Constitution  shall  be  construed  to  prohibit  the  General  Assembly  from  author- 
izing the  increase  of  retirement  allowances  or  pensons  of  members  of  a  retirement 
or  pension  system  now  in  effect  or  hereafter  legally  constituted  by  the  Common- 
wealth, its  political  subdivisions,  agencies  or  instrumentalities,  after  the  termina- 
tion of  the  services  of  said  member."  Art.  Ill,  section  26. 

The  apparent  import  of  this  constitutional  provision  is  to  permit  the  State 
legislature  to  enact  pension  and  retirement  plans  for  public  employees,  but  not 
to  permit  gratuitous  payments  to  former  officers  or  employees. 

RHODE  ISLAND 

The  State  of  Rhode  Island  has  established  a  series  of  pension  and  retirement 
plans  for  its  own  employees  and  the  employees  of  the  various  municipalities 
throughout  the  State.  The  principal  plan  for  employees  of  the  State  itself  is  the 
Employees'  Retirement  System  of  Rhode  Island. 

The  Employees'  Retirement  System  of  Rhode  Island  provides  the  retirement 
benefits  for  all  "employees"  of  the  State,  including  any  officers  or  employees  whose 
business  time  is  exclusively  devoted  to  the  services  of  the  State  of  Rhode  Island. 
Excluded  from  the  term  "employees"  are  the  governor,  lieutenant  governor, 
secretary  of  State,  attorney  general,  general  treasurer  and  members  of  the  general 
assembly.  R.I.  Gen.  Laws,  section  36-8-1(2).  The  system  is  financed  through 
member  and  employer  contributions.  The  covered  members  of  the  plan  contribute 
5  percent  of  their  compensation  to  provide  the  retirement  benefits  promised  under 
the  plan.  R.I.  Gen.  Laws,  section  36-10-1.  The  State  of  Rhode  Island  contributes 
an  amount  which,  considering  the  employee  contributions  and  investment  income 
of  the  pension  funds,  will  suffice  to  actuarially  fund  the  retirement  benefits. 
R.I.  Gen.  Laws,  section  36-10-2.  These  requirements  are  set  according  to  actu- 
arial investigations  and  valuations  by  the  Board  of  Trustees'  actuary.  R.I. 
Gen.  Laws,  sections  36-8-11,  36-8-12,  36-8-13. 

In  addition  to  the  above-mentioned  plan,  the  next  most  major  Rhode  Island 
pension  and  retirement  plan  would  be  the  Municipal  Employees'  Retirement 
System.  This  plan  provides  the  retirement  benefits  for  the  regular  and  permanent 
officers  and  employees  of  municipalities,  including  elective  officers  and  employees. 
R.I.  Gen.  Laws,  section  45-21-1.  The  municipalities  may  elect  into  the  plan  by 
ordinance  or  resolution  of  their  governing  bodies.  R.I.  Gen.  Laws,  section  45-21-4. 
Members  and  municipalities  both  contribute  towards  the  financing  of  the  pension 
benefits  promised  under  this  act.  The  participating  members  contribute  6  percent 
of  their  salary.  R.I.  Gen.  Laws,  section  45-21-41.  The  municipalities  contribute 
an  amount  sufficient  to  actuarially  fund  the  plan.  R.I.  Gen.  Laws,  section  45-21-42 

The  police  and  firepersons  of  the  various  municipalities  may  opt  to  take  another 
pension  plan  rather  than  the  aforementioned  Municipal  Employees'  Retirement 
System.  The  Optional  Retirement  Plan  for  Policemen  and  Firemen  provides  a 
different  retirement  benefit  and  requires  contributions  of  7  percent  of  employee 
salary  by  the  members,  and  actuarially  sufficient  contributions  by  the  munici- 
palities. R.I.  Gen.  Laws,  section  45-21.2-14. 

The  teachers  in  the  State  of  Rhode  Island  are  provided  their  retirement  benefits 
under  the  Teachers'  Retirement  System.  The  term  "teacher"  is  denned  for  this 
purpose  to  include  individuals  required  to  hold  a  certificate  of  qualification  issued 
by  a  board  of  education,  regularly  employed  as  teachers  in  the  public  schools, 
and  supervisors,  principals,  assistant  principals,  superintendents  or  assistant 
.superintendents,  school  nurses,  teacher  substitutes  serving  at  least  three-quarters 
of  a  regular  school  year,  and  certain  other  related  individuals.  R.I.  Gen.  Laws, 
section  16-16-1.  The  participating  members  contribute  2  percent  of  the  first 
$9,000  of  their  salary,  with  matching  contributions  by  the  respective  city,  town  or 
school  district.  R.I.  Gen.  Laws,  section  16-16-35. 

The  constitution  of  the  State  of  Rhode  Island  does  not  appear  to  make  any 
general  references  to  the  public  pension  and  retirement  systems  of  the  State. 


SOUTH  CAROLINA 


The  State  of  South  Carolina  has  adopted  an  integrated  pension  and  retirement 
system  for  its  government  workers  and  those  of  the  various  municipalities  of 
the  State.  The  South  Carolina  Retirement  System  provides  the  retirement  and 
pension  benefits  for  most  of  the  employees  of  the  State  and  its  political  sub- 
divisions, although  two  subsidiary  plans  do  exist. 

The  South  Carolina  Retirement  System  provides  benefits  for  all  teachers  and 
other  State  employees,  including  agents,  officers  and  employees  of  the  State  or 
electing  municipalities,  performing  services  for  the  government.  S.C.  Code, 
section  61-1(4).  Political  subdivisions  may  elect  into  the  system  by  complying 
with  the  rules  and  regulations  of  the  Board  of  Trustees,  S.C.  Code,  section  61-37. 
The  plan  is  financed  through  a  combination  of  member  and  employer  contribu- 
tions. The  participating  members  contribute  4  percent  of  earnable  compensation. 
S.C.  Code,  section  61-62.  The  employer,  on  the  other  hand,  contributes  an 
amount  sufficient  to  actuarially  fund  the  plan.  S.C.  Code,  section  61-66. 

Although  most  employees  of  governments  of  South  Carolina  and  its  political 
subdivisions  belong  to  the  aforementioned  plan,  there  is  also  a  separate  plan 
for  police  officers  of  the  State  of  South  Carolina.  The  South  Carolina  Police 
Officers  Retirement  System  provides  the  retirement  benefits  for  persons  receiving 
salary  from  the  State  or  any  political  subdivision  of  the  State  employing  police. 
S.C.  Code,  section  61-331.  The  plan  is  funded  through  member  contributions 
of  five  percent  of  salary,  as  well  as  employer  contributions.  S.C.  Code,  section 
61-344.  The  State  or  political  subdivision  participating  as  an  employer  contributes 
10  percent  of  salary  for  new  members  in  the  plan.  S.C.  Code,  section  61-345. 

The  General  Assembly  and  its  members  may  participate  in  the  Retirement 
System  for  Members  of  General  Assembly.  This  system  is  funded  through  10 
percent  contributions  by  the  members  of  the  plan  and  actuarially  sufficient 
contributions  by  the  State.  S.C.  Code,  sections  61-282,  61-283. 

The  constitution  of  the  State  of  South  Carolina  appears  to  contain  no  specific 
general  references  to  the  pension  or  retirement  plans  for  public  employees  of  the 
State  or  its  political  subdivisions. 

SOUTH  DAKOTA 

The  State  of  South  Dakota  has  integrated  its  various  pension  and  retirement 
plans  into  a  single  plan — the  South  Dakota  Retirement  System.  This  plan 
provides  the  retirement  benefits  for  the  employees  of  the  State  and  its  electing 
political  subdivisions,  including  judges,  law  enforcement  personnel,  teachers, 
police  and  firepersons.  S.  D.  Comp.  Laws,  section  3-12-47.  The  plan  is  funded 
by  a  combination  of  member  and  employer  contributions.  The  participating 
member  contributes,  and  the  employer  matches  in  its  contributions,  5  percent 
of  compensation  for  class  A  members  and  6  percent  for  class  B  members.  S.  D. 
Comp.  Laws,  section  3-12-71.  Class  B  members  include  judges,  justices,  State 
law  enforcement  officers,  magistrates,  municipal  policepersons  and  municipal 
firepersons,  and  Class  A  members  are  all  others.  S.D.  Comp.  Laws,  section 
3-12-47. 

The  constitution  of  the  State  of  South  Dakota  makes  no  general  references  to 
pension  or  retirement  systems  for  the  workers  of  the  State  or  its  political 
subdivisions. 

TENNESSEE 

The  State  of  Tennessee  has  integrated  its  various  pension  and  retirement 
benefits  into  the  Consolidated  Tennessee  Retirement  System.  This  system  pro- 
vides the  retirement  benefits  for  the  employees  of  the^State  and  political  sub- 
divisions of  the  State,  including  teachers,  judges,  police  and  firepersons,  and  other 
general  employees.  Tenn.  Code,  section  8-3903.  The  consolidation  occurred  in 
1972  and  individuals  who  retain  membership  in  preexisting  plans  may  so  continue 
to  participate  in  those  plans  and  not  in  the  Consolidated  System.  Id.  The  plan  is 
financed  through  members  and  State  or  political  subdivision  contributions.  The 
members  contribute  by  grouping:  group  1  members  contribute  4H  percent  of 
covered  compensation  (this  group  includes  Teachers  and  general  employees),  plus 
5  percent  of  compensation  in  excess  of  covered  compensation;  group  2  members 
(State  policepersons,  game  and  fish  officers  classified  prior  to  April  1,  1974,  and 
firepersons  and  policepersons)  contribute  5^  percent  of  covered  compensation 
and  7  percent  of  the  excess;  and  group  three  members  (judges,  attorney  general 
and  commissioners)  contribute  8  percent  of  gross  wages.  Tenn.  Code,  section 
8-3930.  The  State  contributions,  or  those  of  political  subdivisions,  are  actuarially 
sufficient  to  provide  the  promised  benefits.  Id. 
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The  constitution  of  the  State  of  Tennessee  contains  no  generally  applicable 
provisions  for  the  pension  and  retirement  systems  provided  public  employees  of 
that  State  or  its  political  subdivisions. 

TEXAS 

The  State  of  Texas  has  established  a  number  of  pension  and  retirement  plans 
for  its  employees  and  the  employees  of  its  political  subdivisions.  These  plans  are, 
generally,  complied  in  the  Texas  Pension  Laws.  Tex.  Civ.  Stat.,  articles  6204 

et  seq. 

The  broadest  scope  of  coverage  of  any  of  the  plans  of  the  State  of  Texas  is  in 
the  Retirement  System  for  State  Employees,  which  provides  retirement  and 
pension  benefits  to  any  appointive  officer  or  employee  of  any  department,  com- 
mission, institution  or  agency  of  the  State  Government.  Excluded  from  member- 
ship are  members  of  other  plans  in  the  State,  such  as  those  under  the  Teachers 
Retirement  System  or  the  Judicial  Retirement  System.  Elective  officials  of  the 
State  are  also  included  in  the  State  Employees'  plan.  Tex.  Civ.  Stat.,  article 
6228a  (3).  The  State  of  Texas  contributes  7y2  percent  of  the  aggregate  compen- 
sation of  covered  members  towards  unding  the  plan,  and  the  members  of  the 
plan  contribute  6  percent  of  their  covered  compensation,  except  members  of  the 
Legislature  who  contribute  8  percent  of  covered  compensation.  Id.  at  section  8A. 
The  contributions  are  disbursed  among  various  funds  which  lead  to  the  inference 
that  the  contribution  amounts  are  actuarially  computed.  Id. 

The  Retirement  System  for  Judges  and  Justices  provides  the  retirement 
benefits  for  commissioners,  judges  and  justices  of  the  appellate  courts,  judges  of 
the  district  courts  and  criminal  district  courts  of  the  State  of  Texas.  Tex.  Civ. 
Stat.,  article  6228b,  section  1(b).  The  contributions  required  of  the  members  of 
the  plan  is  the  same  as  that  required  of  participants  in  the  State  Employees' 
Retirement  System,  and  the  State  Legislature  appropriates  for  the  fund  "such 
sums  of  money  as  appropriate"  for  the  plan's  operation.  This  would  appear  a 
pay-as-you-go  system.  Id.  at  section  5. 

The  Teachers'  Retirement  System  provides  the  benefits  for  teachers  in  the 
Texas  public  schools  on  a  system  similar  in  contribution  and  other  requirements 
to  the  State  Employees'  Retirement  System.  Tex.  Civ.  Stat.,  article  6228a-2, 
section  1.06. 

There  are  a  number  of  plans  for  municipal  employees  of  the  political  subdivisions 
of  the  State  of  Texas.  The  Texas  County  and  District  Retirement  System  provides 
retirement  benefits  for  the  employees  of  all  political  subdivisions  of  the  State  of 
Texas  consisting  of  the  geographical  area  of  a  count}',  or  of  all  or  parts  of  more  than 
one  county.  Tex.  Civ.  Stat.,  article  6228g,  section  2(3).  Subdivisions  are  included 
by  their  own  election.  Id.  at  section  3.  The  contributions  to  finance  this  plan  come 
from  both  the  counties  and  the  employees.  The  employees  covered 
under  the  plan  contribute  between  4  and  7  percent  of  their  salaries,  determined  by 
resolution  of  the  political  subdivision  at  time  of  entrance  into  the  system.  Id.  at 
section  4.  The  subdivision  must  match  the  contributions  of  the  employees.  Id. 

The  Texas  Municipal  Retirement  System  provides  the  retirement  benefits  for 
the  employees  of  any  incorporated  city  or  town  within  the  State,  electing  by 
resolution  to  participate.  Tex.  Civ.  Stat.,  article  6243h,  section  III.  Municipalities 
electing  to  participate  must  contribute  an  amount  relative,  but  higher,  than  the 
contributions  of  the  employees.  The  employees  contribute  3  percent,  5  percent,  or 
7  percent  of  compensation,  fixed  by  the  participating  municipality.  The  munici- 
pality contributes  an  amount  actuarially  sufficient  to  fund  the  promised. benefits, 
but  limited  to  2%  percent  more  than  the  required  employee  contributions.  Id.  at 
section  IV. 

There  are  also  specific  plans  for  the  police  and  forepersons  of  different  municipal- 
ities, distinguishing  their  scope  by  the  population  of  the  municipalit}'.  These  will 
not  be  discussed  in  this  report. 

The  constitution  of  the  State  of  Texas,  Article  16,  section  67,  provides  authority 
for  the  various  pension  and  retirement  plans  of  the  State's  law.  It  notes: 

"Sec.  67.  (a)  General  Provisions.  (1)  The  legislature  may  enact  general  laws 
establishing  systems  and  programs  of  retirement  and  related  disability  and  death 
benefits  for  public  employees  and  officers.  Financing  of  benefits  must  be  based  on 
sound  actuarial  principles.  The  assets  of  a  system  are  held  in  trust  for  the  benefit 
of  members  and  may  not  be  diverted. 

"(2)  A  person  may  not  receive  benefits  from  more  than  one  system  for  the  same 
service,  but  the  legislature  may  provide  by  law  that  a  person  with  service  covered 
by  more  than  one  system  or  program  is  entitled  to  a  fractional  benefit  from  each 
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system  or  program  based  on  service  rendered  under  each  system  or  program  cal- 
culated as  to  amount  upon  the  benefit  formula  used  in  that  system  or  program. 
Transfer  of  service  credit  between  the  Employees  Retirement  System  of  Texas 
and  the  Teacher  Retirement  System  of  Texas  also  may  be  authorized  by  law. 

"(3)  Each  statewide  benefit  system  must  have  a  board  of  trustees  to  administer 
the  system  and  to  invest  the  funds  of  the  system  in  such  securities  as  the  board 
may  consider  prudent  investments.  In  making  investments,  a  board  shall  ex- 
ercise the  judgment  and  care  under  the  circumstances  then  prevailing  that  persons 
of  ordinary  prudence,  discretion,  and  intelligence  exercise  in  the  management  of 
their  own  affairs,  not  in  regard  to  speculation,  but  in  regard  to  the  permanent  dis- 
position of  their  funds,  considering  the  probable  income  therefrom  as  well  as  the 
probable  safety  of  their  capital.  The  legislature  by  law  may  further  restrict  the 
investment  discretion  of  a  board. 

"(4)  General  laws  establishing  retirement  systems  and  optional  retirement 
programs  for  public  employees  and  officers  in  effect  at  the  time  of  the  adoption 
of  this  section  remain  in  effect,  subject  to  the  general  powers  of  the  legislature 
established  in  this  subsection. 

"(b)  State  Retirement  Systems.  (1)  The  legislature  shall  establish  by  law  a 
Teacher  Retirement  System  of  Texas  to  provide  benefits  for  persons  employed 
in  the  public  schools,  colleges,  and  universities  supported  wholly  or  partly  by 
the  state.  Other  employees  may  be  included  under  the  system  by  law. 

"(2)  The  legislature  shall  establish  by  law  an  Employees  Retirement  System 
of  Texas  to  provide  benefits  for  officers  and  employees  of  the  state  and  such  state- 
compensated  officers  and  employees  of  appellate  courts  and  judicial  districts  as 
may  be  included  under  the  system  by  law. 

"(3)  The  amount  contributed  by  a  person  participating  in  the  Employees 
Retirement  System  of  Texas  or  the  Teacher  Retirement  System  of  Texas  shall 
be  established  by  the  legislature  but  may  not  be  less  than  six  percent  of  current 
compensation.  The  amount  contributed  by  the  state  may  not  be  less  than  six 
percent  nor  more  than  10  percent  of  the  aggregate  compensation  paid  to  indi- 
viduals participating  in  the  system.  In  an  emergency,  as  determined  by  the  gov- 
ernor, the  legislature  may  appropriate  such  additional  sums  as  are  actuarially 
determined  to  be  required  to  fund  benefits  authorized  by  law. 

•"(c)  Local  Retirement  Systems.  (1)  The  legislature  shall  provide  by  law  for: 

"(A)  the  creation  by  any  city  or  county  of  a  system  of  benefits  for  its  officers 
and  employees; 

"(B)  a  statewide  system  of  benefits  for  the  officers  and  employees  of  counties 
or  other  political  subdivisions  of  the  state  in  which  counties  or  other  political 
subdivisions  may  voluntarily  participate ;  and 

"(C)  a  statewide  system  of  benefits  for  officers  and  employees  of  cities  in  which 
cities  may  voluntarily  participate. 

"(2)  Benefits  under  these  systems  must  be  reasonably  related  to  participant 
tenure  and  contributions. 

"(d)  Judicial  Retirement  System.  (1)  Notwithstanding  any  other  provision 
of  this  section,  the  system  of  retirement,  disability,  and  survivors'  benefits  here- 
tofore established  in  the  constitution  or  by  law  for  justices,  judges,  and  commis- 
sioners of  the  appellate  courts  and  judges  of  the  district  and  criminal  district 
courts  is  continued  in  effect.  Contributions  required  and  benefits  payable  are  to 
be  as  provided  by  law. 

"(2)  General  administration  of  the  Judicial  Retirement  System  of  Texas  is  by 
the  Board  of  Trustees  of  the  Employees  Retirement  System  of  Texas  under  such 
regulations  as  may  be  provided  by  law." 

There  appear  no  other  provisions  of  the  constitution  of  the  State  of  Texas 
which  apply  generally  to  the  pension  and  retirement  systems  established  under 
that  State's  laws  for  public  employees. 

UTAH 

The  State  of  Utah  has  established  a  number  of  pension  and  retirement  plans 
for  the  employees  of  the  State  and  its  political  subdivisions.  The  broadest  scope 
of  the  plans  established  is  that  of  the  State  Retirement  System,  which  is  under 
the  general  Public  Employees'  Retirement  System. 

The  organization  of  the  pensions  for  governmental  employees  in  the  State  of 
Utah  is  that  there  are  numerous  pensions  and  pension  funds,  administered  by 
the  Public  Employees'  Retirement  System,  headed  by  a  board  of  trustees.This 
system  has  been  upheld  as  not  violative  of  the  Utah  State  Constitution.5* 


**  See  Hansen  v.  Public  Employees'  Retirement  System  Board  of  Administration,  122  U.  44,  246  P.  2d  591 
(1926). 
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The  Utah  State  Retirement  System  provides  the  benefits  for  all  regular  em- 
ployees of  the  State  or  a  political  subdivision  of  the  State  electing  by  resolution 
to  participate  in  the  plan.  Utah  Code,  section  49-10-6.  The  financing  of  the 
benefits  of  these  individuals  is  by  a  combination  of  member  and  employer  contri- 
butions. The  members  contribute  5  percent  of  their  compensation  to  help  fund 
their  retirement  benefits.  Utah  Code,  section  49-10-20.  The  employers  contribute 
matching  funds.  Id.  The  plan  is  intended  to  be  actuarially  funded.  Id. 

The  School  Employees'  Retirement  Act  provides  the  retirement  benefits  for 
former  teachers  and  school  employees  in  the  State  of  Utah.  Utah  Code,  sec- 
tion 53-29-38.  The  plan  is  funded  solely  through  appropriations  by  the  Utah 
State  Legislature,  which  are  in  the  sum  "needed  to  finance  the  program  each 
subsequent  year."  Utah  Code,  section  53-29-43.8.  This  would  not  appear 
actuarially  sufficient,  but  rather  would  be  a  pay-as-you-go  system  of  funding. 

The  judiciary  of  the  State  of  Utah,  including  justices  of  the  State  Supreme 
Court,  judges  of  the  district  court,  full-time  judges  of  the  city  courts  and  juvenile 
court  judges,  are  provided  retirement  benefits  under  the  Utah  Judges'  Retirement 
System.  Utah  Code,  section  49-7a-3.  The  system  is  actuarially  established  and 
maintained.  Utah  Code,  section  49-7a-15.  The  members  must  contribute  6 
percent  of  their  salaries  annually  to  contribute  to  the  financing  of  the  plan,  and 
the  employing  units  involved  must  contribute  6.75  percent  of  the  salary  of  the 
covered  members.  Utah  Code,  section  49-7a-15(l),  (2). 

The  Utah  Public  Safety  Retirement  Act  provides  the  retirement  benefits  for 
all  public  employees  engaged  full  time  in  public  safety  work.  Utah  Code,  sec- 
tion 49-11-1.  The  category  of  "public  safety"  employment  includes  full-time 
paid  service  as  a  policeperson,  county  sheriff  and  deputy,  State  highway  patrol- 
person,  law  enforcement  officer  in  the  public  safety  department,  personnel  of  the 
division  of  corrections  with  the  powers  peace  officers  possess,  wardens,  and  other 
personnel  except  clerical  personnel  at  various  State  penal  institutions.  Utah 
Code,  section  49-11-8(14).  The  system  is  maintained  on  a  financially  and 
actuarially  sound  basis  by  means  of  joint  contributions  by  the  employing  units 
and  the  active  members  of  the  system.  Utah  Code,  section  49-11-23.  Those 
members  with  on-the-job  social  security  coverage  must  contribute  6  percent  of 
their  compensation  and  those  members  without  on-the-job  social  security  coverage 
must  contribute  7%,  percent  of  their  compensation  to  fund  the  benefits.  The 
employers'  contributions  vary,  depending  upon  the  particular  employer  (with 
certain  municipalities  and  departments  specified  in  the  statute)  between  12.60 
percent  of  employee  compensation  and  22.64  percent.  Utah  Code,  sec- 
tion 49-11-23(2). 

The  County  Officers  and  Employees  Retirement  System  is  a  voluntarily  estab- 
lished system  of  county  pension  plans  for  elective  and  appointive  officers  and 
employees,  with  financing  set  by  the  counties.  Utah  Code,  section  49-3-1. 

The  Utah  Firemen's  Retirement  Act  provides  the  retirement  benefits  for  the 
persons  employed  by  fire  departments  in  a  political  subdivision  of  the  State  of 
Utah.  Utah  Code,  section  49-6a-4.  The  system  is  intended  to  be  financially  and 
actuarially  sound,  financed  by  both  employee  and  employer  contributions.  The 
employees  contribute  6  percent  of  their  compensation  if  they  are  covered  by 
on-the-job  social  security  benefits,  and  7%  percent  if  they  are  "division  B" 
employees,  not  covered  by  on-the-job  social  security  benefits.  The  employer  must 
make  contributions  of  12.25  percent  of  covered  compensation  of  division  A  em- 
ployees and  15.76  percent  of  covered  compensation  of  division  B  employees. 
Utah  Code,  section  49-6a-15. 

The  constitution  of  the  State  of  Utah  contains  no  general  statements  applicable 
to  the  pension  and  retirement  plans  for  public  employees. 

VERMONT 

The  State  of  Vermont  has  established  three  pension  and  retirement  plans  for 
the  employees  of  the  State  and  its  political  subdivisions.  The  most  significant  of 
these  plans  are  the  two  broad  plans  for  public  employees  of  the  State  :ind  its 
political  subdivisions. 

The  Public  Employees'  Retirement  System  of  the  State  of  Vermont  provides 
the  retirement  benefits  for  employees  of  the  State,  or  its  departments.  Vt.  Stat., 
Title  3,  sect  on  455.  The  plan  is  actuarially  and  contributorily  funded,  with  most 
employees  required  to  contribute  5  percent  of  their  compensation  to  finance  their 
own  benefits,  and  the  State  contributing  enough  to  adequately  actuarially  fund 
the  plan.  Vt.  Stat.,  Title  3,  section  473. 
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Employees  of  the  political  subdivisions  fo  the  State  of  Vermont  may,  if  their 
employer  elects  to  participate,  become  participants  in  the  Public  Employees' 
Retirement  System  under  subchapter  2  of  the  enabling  legislation.  Vt.  Stat., 
Title  3,  section  481.  The  contributions  by  employees  are  the  same  as  if  they  were 
State  employees.  Vt.  Stat.,  Title  3,  section  487.  The  employer  contributions  are 
also  actuarially  determined  by  the  actuary  of  the  plan.  Vt.  Stat.,  Title  3,  section 
487. 

The  teachers,  principals,  supervisors,  superintendents  and  other  related  indi- 
viduals in  public  schools  of  the  State  are,  as  a  condition  of  their  employment, 
members  in  the  Teachers'  Retirement  System.  Vt.  Stat.  Title  16,  seotion  1931. 
The  plan  is  funded  actuarially  and  contributorily,  with  the  participating 
! 'teachers"  contribution  set  at  5>2  percent  of  compensation.  The  employer  must 
contribute  an  amount  sufficient  to  actuarially  fund  the  plan.  Vt.  Stat.,  Title  16, 
section  1944. 

There  appears  to  be  no  provision  in  the  constitution  of  the  State  of  Vermont 
of  general  application  to  the  pension  and  retirement  plans  of  employees  of  the 
State  or  its  political  subdivisions. 

VIRGINIA 

The  Commonwealth  of  Virginia  has  adopted  a  number  of  pension  and  retirement 
plans  for  the  employees  of  the  Commonwealth  and  its  political  subdivisions.  The 
plan  With  the  broadest  coverage  is  the  Supplemental  Retirement  Act  of  the 
Commonwealth  of  Virginia. 

The  Supplemental  Retirement  Act  provides  retirement  benefits  for  most  of  the 
employees  of  the  State,  exciuding  the  Legislature  and  certain  elected  and  ap- 
pointed officials.  Va.  Code,  section  51-111.  10:1.  The  municipalities  of  over  5,000 
inhabitants  which  elect  by  their  governing  body  to  participate  may  also  bring 
their  employees  into  the  plan.  Va.  Code,  section  51-111.31.  The  plan  is  actuarially 
sufficient  and  contributory.  The  members  contribute  5H  percent  of  compensation 
towards  funding  the  retirement  benefit.  Va.  Code,  section  51-111.46.  The  employer 
contributes  an  amount  sufficient  to  actuarially  fund  the  plan.  Va.  Code,  section 
51-111.47. 

Another  plan  of  the  Commonwealth  of  Virginia  is  the  State  Police  Officers 
Retirement  System,  which  provides  retirement  benefits  for  all  State  police  officers. 
Va.  Code,  section  51-145.  The  members  of  this  plan  contribute  5  percent  of  their 
compensation  to  fund  their  retirement  benefits.  Va.  Code,  section  51-147.  The 
State  contributes  an  amount  sufficient  to  actuarially  fund  the  plan.  Va.  Code, 
section  51-148. 

The  judiciary  of  the  Commonwealth  of  Virginia  are  provided  retirement  bene- 
fits by  the  Judicial  Retirement  System.  This  system  covers  judges  and  justices 
of  the  courts  of  record  of  the  Commonwealth,  members  of  the  State  Corporation 
Commission  and  Industrial  Commission,  judges  of  district  courts  and  the  Execu- 
tive Secretary  of  the  Supreme  Court,  and  his  or  her  assistant.  Va.  Code,  section 
51-161.  The  plan  is  actuarially  funded  and  contributory.  The  participating  mem- 
bers contribute  ol/2  percent  of  compensation  and  the  State  contributes  an  amount 
to  fund  the  plan  actuarially.  Va.  Code,  sections  51-164,  51-165. 

The  constitution  of  the  Commonwealth  of  Virginia  provides  that  the  General 
Assembly  must  establish  an  employee  retirement  system  fund  and  that  the  fund 
must  be  administered  "in  the  best  interest  of  the  beneficiaries."  Va.  Constit., 
Art.  XI,  section  3.  However,  there  appear  to  be  no  other  provisions  of  the  Virginia 
constitution  applicable  to  the  general  area  of  pension  and  retirement  plans  for 
public  employees. 

WASHINGTON 

The  State  of  Washington  has  established  a  number  of  pension  and  retirement 
plans  for  the  employees  of  the  State  and  its  political  subdivisions.  The  plan  with 
the  broadest  coverage  of  any  in  the  State  is  the  Washington  Public  Employees' 
Retirement  System. 

The  Public  Employees'  Retirement  System  provides  the  retirement  and  pension 
benefits  for  the  regularly  employed  appointive  or  elective  officials  and  employees 
of  the  State,  its  agencies,  departments,  branches,  commissions,  boards  and  offices, 
and  of  political  subdivisions  or  associations  of  political  subdivisions  of  the  State 
admitted  into  the  retirement  system.  Wash.  Rev.  Code,  section  41.40.010. 
Political  subdivisions,  the  State  and  the  covered  employees  all  contribute  towards 
financing  the  ultimate  benefits  promised  by  this  plan.  The  employees  are  re- 
quired to  contribute  6  percent  Of  their  compensation  earnable  after  July  1,-1973. 
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Wash.  Rev.  Code,  section  41.40.330.  The  employer,  either  the  State  itself  or  the 
appropriate  political  subdivision,  is  required  to  contribute  an  amount  which 
would  maintain  the  plan  in  actuarial  sufficiency.  Wash.  Rev.  Code,  section 
41.40.361. 

The  teachers  in  the  State  of  Washington  are  also  provided  with  their  own 
pension  and  retirement  system.  The  Teachers'  Retirement  System  provides 
retirement  benefits  for  ail  full-time  teachers  emploj^ed  in  the  Washington  State 
public  schools,  or  the  schools  of  any  agency  or  school  district  of  the  State.  Wash. 
Rev.  Code,  section  41.32.240.  "Teacher"  is  defined  to  include  not  only  those 
individuals  engaged  in  actual  instruction,  but  also  administrative  or  supervisory 
personnel,  school  librarians,  registered  nurses  or  full-time  school  doctors*  and  any 
persons  employed  full-time  in  schools  of  the  State  to  render  instructional  or 
educational  services.  Wash.  Rev.  Code,  section  41.32.010(30).  The  plan  is  funded 
by  a  combination  of  contributions  by  members  and  the  State.  The  participating 
members  contribute  6  percent  of  their  earnable  compensation  after  July  1,  1974. 
Wash.  Rev.  Code,  section  41.32.350.  The  State  of  Washington,  on  the  other 
hand,  contributes  an  amount  sufficient  for  actuarial  funding.  Wash.  Rev.  Code, 
section  41.32.330. 

Employees  of  the  cities  of  the  State  of  Washington  which  do  not  opt  to  enter 
the  general  Public  Employees'  Retirement  System  may  still  participate  in  an 
actuarially  funded,  statutory  plan.  The  State- Wide  City  Employees'  Retirement 
System  provides  retirement  benefits  for  employees  of  any  city  or  town  of  the 
first,  second,  third  or  fourth  class  which  elects,  by  ordinance  of  the  legislative 
body,  to  participate.  Wash  Rev.  Code,  section  41.44.050.  The  system  is  funded 
by  city  contributions  and  employee  contributions.  The  employees  contribute  an 
actuarially  computed  amount,  which,  with  the  city  contributions,  will  produce 
the  required  pension  benefits.  Wash.  Rev.  Code,  section  41.44.130.  The  city 
contributes  matching  contributions.  Wash.  Rev.  Code,  section  41.44.090, 

Firepersons  of  the  cities  of  the  State  of  Washington  are  provided  their  pension 
and  retirement  benefits  through  the  same  plan  applicable  to  police — the  Wash- 
ington Law  Enforcement  Officers'  and  Fire  Fighters'  Retirement  System.  This 
plan  provides  retirement  and  pension  benefits  to  all  persons  serving  as  full-time, 
fully  compensated  county  sheriff  or  deputy  sheriff,  city  police  officer,  or  town 
marshal  or  deputy  marshal,  or  serving  on  a  full-time,  fully  compensated  fire  de- 
partment of  any  city,  town,  county,  or  district.  Wash.  Rev.  Code,  section  41.26. 
030.  The  plan  is  funded  contributorily  and  actuarially.  The  employees  contribute 
6  percent  of  salary  by  payroll  deductions,  and  the  employers  contribute  a  like  sum. 
These  figures  appear  to  be  based  on  actuarial  evaluations  of  the  needs  of  the  plan. 
Wash.  Rev.  Code,  section  41.26.080. 

The  constitution  of  the  State  of  Washington  provides  two  general  rules  relative 
to  public  pension  plans.  First,  while  there  is  a  prohibition  in  Article  2,  section 
25  of  the  constitution  against  the  Legislature  granting  extra  compensation  to 
individuals  after  rendition  of  services,  an  exception  is  made  for  "increases  in  pen- 
sions after  such  pensions  shall  have  been  granted."  See  Amendment  35.  Prior  to 
the  35th  Amendment  to  the  Washington  constitution,  the  Supreme  Court  of 
Washington  had  ruled  that  pensions  granted  to  public  employees  were  not  gratui- 
ties, but  deferred  compensation  for  services.54  Furthermore,  it  had  stated  that 
raising  retirement  and  disability  pensions  to  three  retired  poiicepersons  over  an 
amount  fixed  statutorily  at  their  retirement  was  violative  of  the  State  constitu- 
tion.55 After  enactment  of  the  35th  Amendment,  the  State  Supreme  Court  ruled 
that  increasing  the  pension  allowances  of  retired  police  did  not  violate  this  pro- 
vision.56 It  also  ruled,  however,  that  to  create  new  pensions,  such  as  widow's 
benefits  not  previously  provided,  would  violate  this  provision  as  applied  to  already 
retired  officers.57 


«*  Bakenhus  v.  Seattle .  48  Wn.  2d  695. 296  P.  2d  536  (1956) ;  and  Aldrich  v.  State  Employees'  Retirement  System , 
49  Wn.  2d  831,  307  P.  2d  270  (1957). 
«  Sonnabend  v.  Spokane.  53  Wn.  2d  362, 333  P.  2d  918  (1958). 
*•  Luderx  v.  Spokane,  47  Wn.  2d  162, 356  P.  2d  331  (1960). 
«  State  ex  tel.  Bolen  v.  Seattle,  61  Wn.  2d  196, 337  P.  2d  454  (1963). 


The  49th  Amendment  to  the  State  constitution  provides  that:  "Notwithstanding 
the  provisions  of  sections  5  and  7  of  Article  VIII  and  section  9  of  Article  XII  or 
any  other  section  or  article  of  the  Constitution  of  the  State  of  Washington,  the 
moneys"  of  any  public  pension  or  retirement  fund  may  be  invested  as  authorized 
by  law." 

This  provision  was  enacted  and  ratified  in  an  apparent  effort  to  get  around  the 
impact  of  Article  8,  section  5,  which  prohibits  the  lending  of  the  State's  credit, 
in  any  manner,  to  or  in  aid  of  any  individual,  association,  company  or  corporation, 
and  section  7  of  that  Article  which  applies  the  same  restrictions  to  local  govern- 
ment credit.  Article  XII,  section  9  prohibits  the  State's  lending  its  credit  or  sub- 
scribing any  interest  in  stock  of  any  company,  association  or  corporation.  While 
no  cases  appear  to  have  specifically  prohibited  the  investment  of  pension  funds, 
the  49th  Amendment  was  an  apparent  attempt  to  permit  whatever  investments  the 
Legislature  might  deem  proper. 

WEST  VIRGINIA 

The  State  of  West  Virginia  has  established  a  number  of  pension  and  retirement 
benefit  plans  for  its  employees  and  the  employees  of  its  political  subdivisions. 
The  plan  with  the  broadest  scope  of  coverage  is  the  Public  Employees'  Retire- 
ment System. 

The  Public  Employees'  Retirement  System  provides  retirement  and  pension 
benefits  for  the  employees  serving  on  a  full-time,  salaried  basis,  with  unrestricted 
tenure,  employed  by  the  State  of  West  Virginia  or  one  of  its  political  subdivisions 
which  elect  to  participate  in  the  plan.  W.  Va.  Code,  section  5-10-2(6).  The  political 
subdivisions  may  elect  participation  by  a  three-fifths  vote  of  its  governing  body 
or  a  majority  vote  of  the  electorate.  W.  Va.  Code,  section  5-10-16.  The  system 
is  funded  through  both  emplo3>-er  and  employee  contributions.  The  participating 
members  of  the  system  must  contribute  an  amount  set  by  the  Board  of  Trustees, 
but  limited  between  3H  percent  and  4*A  percent  of  compensation.  W.  Va.  Code, 
section  5-10-29.  The  employer  must  contribute  an  amount  sufficient  for  actuarial 
funding.  W.  Va.  Code,  section  5-10-31. 

The  State  Teachers'  Retirement  System  provides  the  retirement  and  pension 
benefits  for  the  regularly  employed  teachers,,  principals,  librarians,  superintendents 
and  assistant  superintendents,  attendance  directors  (if  they  hold  teaching  certifi- 
cates), executive  secretaries  of  the  retirement  board,  members  of  research, 
extension,  administrative  or  library  staffs,  employees  of  the  State  board  of 
education,  and  other  individuals  in  activities  related  to  the  functioning  of  the 
public  schools  of  the  State  of  West  Virginia.  W.  Va.  Code,  section  18-7A-3.  The 
system  is  funded  by  a  combination  of  member  and  employer  contributions.  The 
members  of  the  system  contribute  6  percent  of  their  earnable  compensation 
W.  Va.  Code,  section  18-7 A-14.  The  employers  must  make  annual  matching 
contributions,  which  appear  to  have  been  determined  to  be  actuarially  sufficient. 
W.  Va.  Code,  section  18-7A-18. 

The  judiciary  of  the  State  of  West  Virginia  receive  their  retirement  and  pension 
benefits  from  the  Retirement  System  for  Judges  of  Courts  of  Record,  which  is 
funded  on  a  contributory  basis.  W.  Va.  Code,  section  51-9-4.  The  judges  who  are 
members  of  the  plan  must  contribute  6  percent  of  their  compensation  towards 
funding  the  retirement  benefits.  W.  Va.  Code,  section  51-9-4.  The  plan  is  funded 
on  a  pay-as-you-go  basis.  W.  Va.  Code,  section  51-9-11. 

The  personnel  of  police  and  fire  departments  throughout  the  State  of  West 
Virginia  are  provided  retirement  and  pension  benefits  under  the  Policemen's 
Pension  and  Relief  Fund  and  the  Firemen's  Pension  and  Relief  Fund.  Under 
these  funds,  every  municipality  having  such  a  plan  is  ordered  to  maintain  the 
plan  by  an  annual  levy  of  tax  sufficient  considering  the  employee  contributions, 
to  fund  the  current  needs  plus  a  stated  reserve  of  ten  percent.  W.  Va.  Code, 
section  8-22-19.  The  employees  are  required  to  contribute  6  percent  of  compensa- 
tion to  fund  the  plan.  W.  Va.  Code,  section  8-22-19. 

There  appear  to  be  no  provisions  of  the  constitution  of  the  State  of  West 
Virginia  generally  applicable  to  the  pension  and  retirement  plans  for  public 
employees  of  the  State  or  its  political  subdivisions. 
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WISCONSIN 

The  State  of  Wisconsin  has  adopted  two  major  pension  and  retirement  plans 
for  its  employees  and  those  of  its  political  subdivisions.  These  plans  are  the 
Wisconsin  Retirement  Fund  and  the  Teachers'  Retirement  System. 

The  Wisconsin  Retirement  Fund  provides  retirement  and  pension  benefits  for 
the  employees  of  the  State  of  Wisconsin  and  of  electing  municipalities,  where  such 
employees  are  permanently  employed  to  render  at  least  600  hours  of  service  a 
year,  including  legislators  and  the  executive.  Wis.  Stat.,  section  41.02.  The  cov- 
erage of  the  plan  is  to  be  broadly  interpreted  to  favor  coverage.88  The  plan  is 
funded  through  both  employee  and  employer  contributions.  The  covered  employees 
are  required  to  contribute  4*4  percent  of  their  earnings  subject  to  Social  Security 
withholding,  and  7  percent  of  those  earnings  not  so  subject.  The  participating 
employee  is  required  to  contribute  other  sums  if  he  or  she  is  of  a  spesial  occupation. 
Members  of  the  judiciary,  the  State  Legislature  and  State  constitutional  officers 
must  contribute  5  percent  of  earnings  subject  to  Social  Security  and  7  percent  of 
earnings  not  subject  to  Social  Security.  Persons  engaged  in  fire  and  police  work, 
and  related  areas,  classified  as  "protective  occupation  participants,"  contribute 
5y2  percent  of  their  earnings  subject  to  social  security  and  8  percent  of  earnings 
not  subject  to  Social  Security.  The  State  also  contributes  4  percent  of  earnings  of 
each  employee  of  the  State.  Wis.  Stat.,  section  41.07.  The  employer  contributions 
appear  to  have  an  actuarial  basis  and  the  Board  of  Trustees  is  required  to  certify 
to  the  State  the  actuarially  required  contributions.  Wis.  Stat.,  section  41.04. 

The  Teachers'  Retirement  System  provides  retirement  benefits  for  persons 
employed  in  a  public  school  or  State  college  or  university  as  an  instructor  or 
librarian.  Wis.  Stat.,  section  42.20(21).  The  teachers  covered  by  this  plan  con- 
tribute 6  percent  of  their  salaries  by  payroll  deduction  to  finance  their  retirement 
benefits.  Wis.  Stat.,  section  42.41.  The  State  of  Wisconsin  will  deposit  into  the 
funds  of  the  system  for  each  teacher  50  percent  of  the  teacher's  deposit  plus  O 
percent  of  the  teacher's  deposit  for  each  year  of  teaching  experience  up  to  a  total 
contribution  of  200  percent  of  compensation. 

The  constitution  of  the  State  of  Wisconsin  notes,  at  Article  4,  section  26,  that 
while  the  legislature  is  precluded  from  giving  extra  compensation  or  grants  to 
employees  after  services  have  been  rendered:  "This  section  shall  not  apply  to 
increased  benefits  for  persons  who  have  been  or  shall  be  granted  benefits  of  any 
kind  under  a  retirement  system  when  such  increased  benefits  are  provided  by  a 
legislative  act  passed  on  a  call  of  yeas  and  nays  by  a  three-fourths  vote  of  all 
members  elected  to  both  houses  of  the  legislature,  which  act  shall  provide  for 
sufficient  state  funds  to  cover  the  costs  of  increased  benefits." 

This  provision  might  constitute  a  basis  for  employee  action  to  compel  appropria- 
tions to  cover  any  change  in  benefits  where  the  plan  was  not  sufficiently  funded. 

WYOMING 

The  State  of  Wyoming  has  established  a  number  of  pension  and  retirement 
benefit  plans  for  the  employees  of  the  State  and  its  political  subdivisions.  The 
principal  plan  among  these  is  the  State  Employees'  Retirement  System. 

The  State  Employees'  Retirement  System  provides  retirement  and  pension 
benefits  for  the  employees  of  the  State  of  Wyoming  whose  salaries  are  paid  by 
warrant  of  the  State  or  from  the  income  of  a  department,  agency  or  board  of  the 
State,  and  employees  of  the  counties  of  the  State  of  Wyoming  or  cities  or  towns 


«  Skcett  v.  Fay,  196  N.W.  2d  651  (Wis.  Sup.  Ct.,  1972)) 
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electing  to  participate.  Wyo.  Stat.,  section  9-295.  Individuals  covered  by  other 
plans  of  the  State  of  Wyoming  or  its  political  subdivisions  are  not  eligible  for 
coverage  by  the  State  Employees'  Retirement  System.  Id.  Currently  employees 
covered  by  the  plan  are  required  to  contribute  5.45  percent  of  their  salaries 
towards  funding  the  plan,  but  beginning  July  1,  1977,  this  amount  will  be  increased 
to  5.5  percent  of  salary.  Wyo.  Stat.,  section  9-304.  The  employer  is  required  to 
contribute  a  matching  amount  to  the  plan.  Wyo.  Stat.,  section  9-305.  The  Board 
of  Trustees  of  the  system  is  required  to  have  biannual  actuarial  investigations 
and  evaluations  of  the  system.  Wyo.  Stat,  section  9-302.  Therefore,  it  is  possible 
that  the  flat  rate  contributions  by  the  State  are  predicated  upon  some  actuarial 
determinations. 

The  Wyoming  State  Highway  Patrol  and  Game  and  Fish  Warden  Retirement 
Act  provides  the  system  of  retirement  and  pension  benefits  which  covers  sworn 
highway  patrol  employees  and  employees  of  the  Wyoming  State  game  and 
fish  department.  Wyo.  Stat.,  section  31-11.2.  The  covered  employees  are  required 
to  contribute  7.6  percent  of  their  salaries  towards  funding  their  retirement  bene- 
fits. Wyo.  Stat.,  section  31-11.4  The  employers  are  required  to  match  these  con- 
tributions. Wyo.  Stat.,  section  31-11.5.  There  is  no  statutory  evidence  that  these 
contributions  are  either  actuarially  predicated  or  nonactuarially  predicated. 

The  firepersons  and  police  of  various  cities  and  towns  of  the  State  of  Wyoming 
are  provided  their  retirement  benefits  under  the  Police  and  Firepersons'  Pensions 
and  Retirement  Acts.  The  firepersons  pension  fund  is  funded  through  contribu- 
tion by  the  State  of  50  percent  of  the  gross  annual  tax  collected  upon  fire  insurance 
premiums  paid  to  fire  insurance  companies  within  the  State,  and  8  percent  monthly 
contributions  by  the  covered  employees.  Wyo.  Stat.,  sections  15.1-304,  15.1-305. 
The  Police  Pension  Fund  is  funded  through  a  2/10  of  one  mill  tax  levied  by  each 
city  or  town  participating  in  the  system  and  6  percent  of  compensation  contribu- 
tions by  the  participants.  Wyo.  Stat.,  section  15.1-315. 

There  appears  to  be  no  statement  in  the  constitution  of  the  State  of  Wyoming 
regarding  the  general  laws  on  pension  and  retirement  systems  for  public  employees. 

SUMMARY  OF  MAJOR  STATE  FEATURES 

The  following  table  is  intended  to  permit  more  simplified  comparisons  among 
the  various  States  covered  by  this  report.  The  table  will  list  each  State  and  then 
detail  certain  characteristics  of  the  primary  pension  in  that  State.  After  listing 
the  States,  and  the  name  of  the  primary  plan  covered,  the  following  factors  will 
be  noted: 

1.  With  regard  to  the  governmental  contribution,  is  it  computed  by  a  flat 
rate  (a  stated  percentage  of  employee  compensation)  (designated  FR) ;  or 

2.  With  regard  to  the  governmental  contribution,  is  it  computed  as  the  acutarial 
requirements  (designated  A) ; 

3.  Is  the  plan  contributory  (designated  C) ;  or 

4.  Is  the  plan  noncontributory  (designated  NC) ; 

5.  Is  there  a  relevant  provision  in  the  State  constitution  on  governmental 
pensions,  and  what  is  the  page  number  of  the  report  discussing  this  provision 
(designated  Constitution) ;  and 

6.  Is  the  plan  the  integrated  plan  for  all  State  and  local  employees,  as  is  the  rule 
in  some  States.  For  the  purposes  of  this  analysis  "integrated"  means  that  the 
plan  is  the  only  statutory  plan  for  public  employees,  though  other  private  plans 
for  such  employees  may  exist,  (designated  INT). 
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State  Plan  FR     A      C       NC     Constitution  INT 


Alabama.  Public  employees  retirement  system  No..  Yes..  Yes..  No..  See  p.  7  No. 

Alaska   Public  officers'  and  employees'  retire-   No..  Yes..  Yes..  No..  See  p.  11  No. 

ment  system. 

Arizona  State  employees'  retirement  system  Yes  Yes..  No..  No   No. 

Arkansas  do    Yes..  Yes..  No..  No   No. 

California   Public  employees'  retirement  system  Yes  Yes..  No..  See  p.  26  No. 

Colorado.  do    Yes   Yes..  No..  No   No. 

Connecticut  State  employees' retirement  system  No..  Yes..  Yes..  No..  No   No. 

Delaware   Public  officers'  and  employees'  retire-   No..  Yes..  Yes..  No..  No   No. 

ment  system. 

District  of  Columbia...  No  general  plan..  

Florida.    Florida  retirement  system...    No..  Yes..  No..  Yes..  No   Yes. 

Georgia   Employees' retirement  system..   No..  Yes..  Yes..  No..  See  pp.  42-43.. No. 

Hawaii  do   No..  Yes..  Yes..  No..  See  p.  44  Yes. 

Idaho   Public  employees' retirement  system  No..  Yes..  Yes..  No..  No   No. 

Illinois  State  employees' pension  plan...   No..  Yes..  Yes..  No..  See  pp.  52-53.  No. 

Indiana   Public  employees' retirement  fund  No..  Yes..  Yes..  No..  No   No. 

Iowa   Public  employees'  retirement  system  Yes  Yes..  No..  See  p.  59  No. 

Kansas  do    No..  Yes..  Yes..  No..  No   No. 

Kentucky   Kentucky  employees'  retirement  system.  No..  Yes..  Yes..  No..  See  p.  66  No. 

Louisiana   Louisiana  State  employees'  retirement  Yes  Yes..  No..  See  p.  69  No. 

system. 

Maine   Maine  State  retirement  system   No..  Yes..  Yes..  No..  See  p.  71  Yes. 

Maryland   Employees' retirement  system    No..  Yes..  Yes..  No..  See  p.  74   No. 

Massachusetts  Contributory  retirement  system  for  public   No..  Yes..  Yes..  No..  No  Yes. 

employees. 

Michigan  State  employees  retirement  system   No..  Yes..  No..  Yes..  See  pp.  80-81.  No. 

Minnesota  State  retirement  system    Yes..   Yes..  No..  No   No. 

Mississippi   Public  employees  retirement  and  dis-   No..  Yes..  Yes..  No..  See  p.  87  No. 

ability  system. 

Missouri  State  employees' retirement  system   No..  Yes..  No..  Yes..  See  p.  92  No. 

Montana.   Public  employees' retirement  system  No..  Yes..  Yes..  No..  No    No. 

Nebraska  Statee  mployees' retirement  system   Yes   Yes..  No..  See  pp. 99-  No. 

100. 

Nevada   Public  employees' retirement  system  Yes...  Yes..  No..  No   No. 

New  Hampshire  New  Hampshire  retiiement  system   No..  Yes..  Yes..  No..  No   Yes. 

New  Jersey   Public  employees' retirement  system        No..  Yes..  Yes..  No..  No   No. 

New  Mexico   Retirement  plan  for  public  officers  and   Yes   Yes..  No..  No   No. 

employees. 

New  York   New  York  State  employees'  retirement   No..  Yes..  No..  Yes..  See  p.  110 —  No. 

system. 

North  Carolina   Retirement  system  for  teachers  and  State   No..  Yes..  Yes..  No..  See  p.  113 —  No. 

employees. 

North  Dakota  State  employees' retirement  fund  Yes   Yes..  No..  No   No. 

employees. 

Ohio   Public  employees' retirement  system  No..  Yes..  Yes..  No..  No   No. 

Oklahoma  do     No..  Yes..  Yes..  No..  See  p.  123....  No. 

Oregon  do    No..  Yes..  Yes..  No..  No   No. 

Pennsylvania   Retirement  system  for  State  employees   No...  Yes..  Yes..  No..  Seep.  126 —  No. 

and  officers. 

Rhode  Island   Employees'  retirement  system   No..  Yes..  Yes..  No..  No   No. 

South  Carolina  South  Carolina  retirement  system  No..  Yes..  Yes..  No..  No —  No. 

South  Dakota   South  Dakota  retirement  system   Yes   Yes..  No..  No    No. 

Tennessee  Consolidated  Tennessee  retirement  sys-   No..  Yes..  Yes..  No..  No   Yes. 

tern. 

Texas    Retirement  system  for  State  employees..  Yes   Yes..  No..  See  pp.  No. 

136-138. 

Utah   Public  employees'  retirement  system  Yes   Yes..  No..  No   No. 

Vermont   do   No..  Yes..  Yes..  No..  No    No. 

Virginia  Supplemental  retirement  act   No..  Yes..  Yes..  No..  See  p.  146  No. 

Washington..  Public  employees' retirement  system  No..  Yes..  Yes..  No..  See  pp.  Yes. 

149-151. 

West  Virginia   do..   No..  Yes..  Yes..  No..  No   No. 

Wisconsin   Wisconsin  retirement  fund    No..  Yes..  Yes..  No..  See  pp.  No. 

156-157. 

Wyoming  State  employees' retirement  system  Yes   Yes..  No..  No   No. 
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GENERAL  FIDUCIARY  RESPONSIBILITY  STANDARDS  APPLICABLE 
TO  PUBLIC  PENSION  PLANS  IN  THE  FIFTY  STATES 

1/ 

The  Bnployee  Retirement  Income  Security  Act  of  1974  (ERISA) 

provides  that  the  fiduciaries  of  private  pension  plans  must  discharge 

their  duties  to  the  plan 

with  the  care,  skill,  prudence,  and  diligence  under  the 
circumstances  then  prevailing  that  a  prudent  man  acting 
in  a  like  capacity  and  familiar  with  such  matters  would 
use  in  the  conduct  of  an  enterprise  of  like  character 
and  with  like  aims.  2/ 

The  retirement  plans  of  the  various  States,  however,  do  not  uniformly 
have  such  requirements  for  their  fiduciaries.     This  report  will  examine 
the  standards  which  are  expressly  provided  for  fiduciaries  and  officers 
of  State  and  local  pension  plans.     It  will  note  where  general  fiduciary 
standards  are  provided  either  by  statute  or  by  case  law,  and  it  will  al- 
so note  those  situations  in  which  case  law  or  statutory  law  makes  ap- 
plicable the  fiduciary  standards  of  the  common  law  of  trusts.     If  the 
law  provides  for  mandatory  asset  diversification,  this  too  will  be  noted. 


1/  Pub.  L.  93-406,  93d  Cong.,  2d  Sess .   (1974),  hereinafter 
cited  as  ERISA. 

2/  ERISA,  sec.  404(a)(1)(B). 
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Appendix  VI 

The  Governmental  Pension  and  Retirement  System  of  the  State 
qf  Hawaii  :  Coverage,  Funding,  Financing  and  Fiduciary  Standards 

(by  Howard  M.  Zaritsky,  Legislative  Attorney,  American  Law 
Division,  The  Library  of  Congress,  Congressional  Research  Service) 

r  The  State  of  Hawaii  has  one  governmental  pension  plan  currently 
covering  the  employees  of  the  State  and  the  counties  of  the  State. 
This  is  the  "Employees'  Retirement  System  of  the  State  of  Hawaii," 
and  the  governing  laws  are  contained  in  title  88  of  the  Hawaii  Revised 
Statutes,  revised  in  1969.  This  report  will  discuss  four  aspects  of  this 
plan :  coverage,  funding,  financing  and  fiduciary  standards. 

For  the  purpose  of  this  report,  coverage  means  the  group  of  State 
and  local  employees  who  may  participate  in  the  plan.  The  fact  that 
employees  may  elect  not  to  participate  will  not  be  discussed,  nor  will 
requirements  regarding  years  of  service  for  participation. 

Funding,  for  the  purpose  of  this  report,  means  the  contributions 
required  of  both  employees  and  the  government.  The  means  of  com- 
puting such  contributions  will  also  be  discussed,  including  actuarial 
factors  used  in  the  applicable  statutory  provisions. 

Financing,  for  the  purpose  of  this  report,  means  the  method  by 
which  the  government's  contributions  and  payments  of  benefits  may 
be  compelled.  Such  discussion  will  include  potential  for  writ  of  man- 
damus and  the  status  of  the  obligation  to  contribute  among  other  gov- 
ernmental obligations. 

Fiduciary  standards,  for  the  purpose  of  this  report,  means  the 
duties  and  responsibilities  of  trustees  of  the  pension  plan.  The  general 
duties  of  trustees  and  fiduciaries,  applicable  under  the  law  of  the 
State  of  Hawaii,  will  also  be  discussed  as  it  is  applicable  to  the  gov- 
ernmental pension  trustees.  Additional  responsibilities  and  limitations 
on  authority  will  be  highlighted  and  analyzed. 

I.  PROVISIONS  OF  THE  HAWAII  STATE  CONSTITUTION  AFFECTING  THE 
EMPLOYEES'  RETIREMENT  SYSTEM 

The  primary  provision  of  the  Hawaii  State  Constitution  affecting 
the  operation  and  rights  under  the  Employees'  Retirement  System  is 
Article  XIV,  Section  2,  which  provides  that : 

Membership  in  any  employees'  retirement  system  of  the  State  or  any 
political  subdivision  thereof  shall  be  a  contractual  relationship,  the  accrued 
benefits  of  which  shall  not  be  diminished  or  impaired. 

There  have  been  no  cases  interpreting  this  provision,  however.  Draw- 
ing from  other  similar  provisions  from  other  State  constitutions,  it 
would  appear  that  employees  entitled  to  pensions  under  the  laws  of  the 
State  of  Hawaii  would  be  secure  that  their  pension  benefits  and  rights 
could  not  be  diminished  during  their  emplovment  or  retirement.  See 
e.g.,  Weber  v.  Levitt,  41  A  D.  2d  452,  344  N.Y.S.  2d  381  (Sup.  Ct., 
A.D.  1974),  affirmed  34  N.Y.  2d  797,  369  N.Y.S.  2d  39,  316  N.E.  2d 
327  (Ct.  App.  1974). 


(473) 


474 


II.   THE   EMPLOYEES'   RETIREMENT   SYSTEM   OF  THE   STATE  OF  HAWAII: 
COVERAGE,  FUNDING,  FINANCE  AND  FIDUCIARY  STANDARDS 

The  Employees'  Retirement  System  of  the  State  of  Hawaii  (Sys- 
tem) is  set  up  in  corporate  form  by  the  Hawaii  Revised  Statutes. 
H.R.S.  Sec.  88-22.  It  has  the  powers  and  privileges  of  corporate  form, 
may  sue  or  be  sued,  and  may  transact  all  business,  including  investment 
and  holding  of  securities,  in  its  own  name.  H.R.S.  Sec.  88-22.  Its  gen- 
eral administration  is  vested  in  the  Board  of  Trustees  (Board),  ex- 
cept that  they  are  subject  to  administrative  control  of  the  Department 
of  Budget  and  Finance.  H.R.S.  Sec.  88-23. 

A.  Coverage 

Generally,  all  governmental  employees  in  the  State  of  Hawaii  and 
in  political  subdivisions  thereof  are  covered  by  the  System.  The  gen- 
eral pension  laws  of  the  State  apply  to  pension  plans  of  "the  State  or 
.  .  .  any  country  .  .  .  board,  commission,  bureau,  department,  or  other 
agency  thereof."  H.R.S.  Sec.  88-1.  The  System  itself  covers  all  "em- 
ployees," which  includes : 

Any  employee  or  officers  of  the  State  or  any  county,  including  inspectors,  prin- 
cipals, teachers  and  special  teachers,  regularly  employed  in  the  public  schools, 
cafeteria  managers  and  cafeteria  workers,  apprentices  and  on-the-job  trainees 
whether  or  not  supported  in  whole  or  in  part  by  any  federal  grants,  members 
of  the  legislature  and  other  elective  officers,  legislative  employees  who  are  em- 
ployed on  a  full  time  basis  during  and  between  sessions,  probationary  and  pro- 
visional employees,  per  diem  employees  and  others  who  are  made  eligible  by 
reason  of  their  employment  to  membership  in  the  system  or  by  or  pursuant  to  any 
other  provision  of  law,  but  excluding : 

(1)  per  diem  employees  who  elect  to  withdraw  or  not  to  become  mem- 
bers . . . 

(2)  members  of  the  legislature  who  do  not  elect  to  become  members  .  .  . 

(3)  persons  excluded  by  rules  of  the  board.  .  '.  .  H.R.S.  Sec.  88-21. 

Employees  of  the  counties  or  the  State  itself  become  members  in  the 
System.  H.R.S.  Sec.  88-42.  The  Board  may  deny  membership  to  any 
class  of  part-time  employees  or  persons  engaged  in  employment  on  a 
temporary  (less  than  3  months)  basis.  H.R.S.  Sec.  88-43. 

B.  Funding 

The  Employees'  Retirement  System  of  the  State  of  Hawaii  is  con- 
tributory in  nature,  requiring  both  employees  and  the  government  to 
contribute  toward  its  funding.  Employees  contribute  six  per  cent  of 
their  contribution  annually,  in  general.  H.R.S.  Sec.  88-45.  Firemen 
and  policemen  contribute  ten  and  four-tenths  per  cent  of  their  com- 
pensation, as  do  corrections  officers  (after  transfer  of  the  county  jails) . 
H.R.S.  Sec.  88-45.  All  members  also  contribute  one  and  eight- tenths 
per  cent  of  their  salaries  to  the  post  retirement  funds.  H.R.S.  Sec. 
88-45. 

The  orovernment  must  contribute  toward  funding  the  System.  The 
government  contributes  enough  to  fund  both  a  normal  cost  and  an  ac- 
crued liability  contribution,  as  well  as  an  administrative  contribution. 
The  normal  cost  and  accrued  liability  contributions  are  determined 
pursuant  to  a  statutory  formula : 

(1)  The  normal  cost  for  each  year  after  June  30,  1071  shall  be  the  per- 
centnge  of  the  aggregate  annual  compensation  of  employees  as  of  March  31 
of  the  preceding  year  which,  if  contributed  over  each  employee's  prospective 
period  of  service  and  added  to  his  prospective  contributions,  will  be  sufficient 
to  provide  for  the  payment  of  all  future  benefits  after  subtracting  the  sum 
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of  the  unfunded  accrued  liability  as  of  the  beginning  of  the  year  and  the 
assets  of  the  pension  accumulation  fund  as  of  the  end  of  the  preceding  year. 

(2)  The  unfunded  accrued  liability  as  of  July  1,  1971  shall  be  fixed  at 
$250,000,000.  The  accrued  liability  contribution  for  each  year  after  June  30, 
1971  shall  be  the  level  annual  payment  required  to  liquidate  such  unfunded 
accrued  liability  over  the  remainder  of  the  period  of  fifty  years  beginning 
July  1, 1964. 

(3)  The  unfunded  accrued  liability  as  of  the  beginning  of  a  year  may, 
at  the  discretion  of  the  board,  be  adjusted  to  take  account  of  changes  in 
regular  interest  or  such  mortality  and  other  tables  as  are  adopted  by  the 
board,  or  to  reflect  changes  in  the  liability  with  respect  to  service  rendered 
in  previous  years.  H.R.S.  Sec.  88-122. 

The  expense  contributions  are  made  to  the  expense  fund  by  the  State 
and  counties  to  pay  the  administration  expenses  of  the  system,  and  are 
in  an  amount  equal  to  that  estimated  biennially  by  the  Board. 

C,  Financing 

The  statutory  authorization  for  appropriations  for  the  annual  con- 
tributions is  phrased  in  mandatory  terms :  "Before  October  2  in  every 
year  the  board  of  trustees  shall  certify  to  the  governor  the  appropria- 
tion necessary  to  pay  the  various  funds.  .  .  ."  H.R.S.  See  88-124. 
Furthermore,  "such  amounts  shall  be  included  in  the  general  appro- 
priation bill  when  it  is  presented  to  the  legislature  for  final  passage." 
H.R.S.  Sec.  88-124.  This  would  appear  to  bring  the  inclusion  of  the 
pension  funds  in  the  appropriation  budget  submitted  to  the  Legisla- 
ture within  the  ambit  of  a  writ  of  mandamus.  Mandamus  is  available 
in  Hawaii.1 

A  writ  of  mandamus  has  been  defined  as : 

A  writ  issuing  from  a  court  of  competent  jurisdiction,  directed  to  a  person, 
officer,  corporation,  or  inferior  court  commanding  the  performance  of  a  par- 
ticular duty  which  results  from  the  official  station  of  the  one  to  whom  it  is  di- 
rected or  from  operation  of  law,  or  as  a  writ  commanding  the  performance  of  an 
act  which  the  law  specifically  enjoins  as  a  duty  resulting  from  an  office,  trust, 
or  station.  It  is  a  proceeding  to  compel  someone  to  perform  some  duty  which  the 
law  imposes  upon  him,  and  the  writ  may  prohibit  the  doing  of  a  thing,  as  well  as 
command  it  to  be  done.  The  name  "mandate"  is  sometimes  substituted  for  "man- 
damus" as  the  formal  title  of  the  writ.2 

The  writ  of  mandamus,  therefore,  would  appear  available  to  com- 
pel the  Governor  to  include  pension  appropriations  in  his  or  her 
budget  appropriations  request  to  the  Legislature.  Furthermore,  the 
payment  of  benefits  to  an  eligible  individual  out  of  the  funds  of  the 
pension  system  is  termed  in  mandatory  language,  and  should  also  be 
subject  to  the  writ.  H.R.S.  Sec.  88-76.  The  actual  requirement  that  the 
State  make  contributions,  however,  is  not  termed  in  mandatory  lan- 
guage. The  determination  of  the  contribution  figures  are  couched  in 
terms  of  how  the  fund  contributions  are  measured,  not  that  they  are 
made  according  to  the  measurement.  See,  e.g.,  H.R.S.  Sec.  88-122. 


1  The  writ  of  mandamus  was  originally  provided  for  by  Hawaii  Revised  Statutes,  See.  659 
et  seq.  However,  in  1972  this  section  was  repealed.  See  L.  1972,  c.  90.  The  repeal  consoli- 
dated other  extraordinary  legal  writs,  including  quo  warranto  and  habeus  corpus,  into  their 
own  provisions  and  eliminated  the  statutory  delineation  of  a  writ  of  mandamus.  The  law 
provided  that  the  repeal  of  a  statutory  provision  as  to  a  writ  did  not  signify  that  the  writ 
was  abolished.  L.  1972,  c.  90,  sec.  4.  Therefore,  mandamus  was  retained.  It  is  still  noted  in 
Hawaii  Revised  Statutes,  section  602-5(4),  which  states  that  the  Supreme  Court  of  Hawaii 
has  jurisdiction  "(t)o  exercise  original  jurisdiction  in  all  questions  arising  under  writs 
directed  to  courts  of  inferior  jurisdiction  and  returnable  before  the  supreme  court,  or  if  the 
supreme  court  consents  to  receive  the  case  arising  under  writs  of  mandamus  directed  to 
public  officers  to  compel  them  to  fulfill  the  duties  of  their  offices  ;  and  such  other  original 
jurisdiction  as  may  be  expressly  conferred  by  law."  Therefore,  mandamus  still  exists  in 
Hawaii. 

2  55  Corpus  Jurisprudence  Secundum,  Mandamus  sec.  1  (1948,  Supp.  1975). 


74-365  O  -  78  -  31 


476 


While  there  has  apparently  been  no  judicial  declaration  on  this 
point,  the  contractual  basis  of  the  right  of  a  pension  participant  to  his 
or  her  benefits  under  the  Hawaii  State  Constitution  might  give  rise 
to  an  action  in  contract  against  the  State.  Such  actions  against  the 
State  for  breach  of  authorized  contracts  are  authorized  generally. 
H.R.S.  Sec.  661 

D.  Fiduciary  standards 

The  Board  of  Trustees  are  the  trustees  of  the  Employees'  Retirement 
System  of  Hawaii.  They  are  vested  with  the  general  power  "to  hold, 
purchase,  sell,  assign,  transfer  or  dispose  of  any  of  the  securities  and 
investments  in  which  any  of  the  funds  created  herein  shall  have  been 
invested,  as  well  as  of  the  proceeds  of  the  investments.  .  .  ."  H.R.S. 
Sec.  88-110.  The  custodian  of  the  funds  of  the  Svstem  is  the  State  Di- 
rector of  Finance.  H.R.S.  Sec.  88-111. 

There  are  numerous  reports  and  checks  on  the  activities  of  these 
trustees.  The  annuity  savings  fund,  comprised  of  the  members'  ac- 
cumulated contributions,  must  issue  annual  statements  to  the  mem- 
bers showing  them  their  relative  contributions.  H.R.S.  Sec.  88-112. 
The  Board  of  Trustees  is  also  required  to  keep  a  record  of  nil  of  its 
meetings  and  hold  the  record  open  to  public  inspection.  It  also  pub- 
lishes an  annual  report  showing : 

In  detail  the  fiscal  transactions  of  the  system  for  the  year  ending  the  preceding 
June  30,  the  amount  of  the  accumulated  cash  and  securities  of  the  system  and 
of  an  actuarial  valuation  of  the  assets  and  liabilities  of  the  system.  H.R.S.  Sec. 
88-103. 

The  report  is  submitted  to  the  Governor  of  the  State  and  the  heads 
of  the  various  departments.  There  is  also  requirement  for  an  actuarial 
investigation  into  the  ''experience  of  the  system  and  .  .  .  valuation  of 
the  system"  every  five  vears,  at  least.  H.R.S.  88-105. 

The  investment  authority  of  the  Board  of  Trustees  is  limited  by  a 
list  of  acceptable  securities  and  investments.  The  list  includes  the 
following : 

(1)  Real  estate  loans  and  mortgages.  Obligations  (as  defined  in  section 
431-286)  of  any  of  the  following  classes  : 

(a)  Obligations  secured  by  mortgages  of  non-profit  corporations  desir- 
ing to  build  multi-rental  units  (ten  units  or  more)  subject  to  control  of 
the  government  for  occupancy  by  families  displaced  as  a  result  of  govern- 
ment action. 

(b)  Obligations  secured  by  mortgages  insured  by  the  federal  housing 
administration. 

(o  Obligations  for  the  repayment  of  home  loans  made  under  the 
Servicemen's  Readjustment  Act  of  1014  or  under  Title  II  of  the  National 
Housing  Act. 

( (1 )  Other  obligations  secured  by  first  mortgages  on  unencumbered  im- 
proved real  estate  owned  in  fee  simple,  provided  that  the  amount  of  the 
obligation  shall  not  at  the  time  investment  is  mad*1  therein  exceed  75 
jter  cent  of  the  value  of  the  real  estate  mortgaged  to  secure  it.  except  that, 
if  the  obligation  is  for  an  amount  of  $50,000  or  less,  the  amount  of  the 
Obligation  Shall  not  exceed  SO  per  cehl  of  the  real  est  ale  mortgaged  to 
secure  it.  Real  estate  Shall  not  he  deemed  to  he  encumbered  within  the 
meaning  of  this  subparagraph  by  reason  of  the  eviste've  of  any  of  the 
restrictions,  charges  or  claims  described  in  section  131-203 ( a  ) . 

(c)  Other  obligations  secured  by  first  mortgages  of  leasehold  interests 
in  improved  real  estate,  provided  that  (i)  each  such  leasehold  interest 
at  such  time  shall  have  a  current  term* extending  at  least  two  years  be- 
yond tin1  stated  maturity  of  the  obligation  it  secures,  and  (ii)  the  amount 
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of  the  obligation  shall  not  at  the  time  investment  is  made  therein  exceed 
75  per  cent  of  the  value  of  the  respective  leasehold  interest  and  improve- 
ments, except  that  if  the  obligation  is  for  an  amount  of  $50,000  or  less, 
the  amount  of  the  obligation  shall  not  exceed  80  per  cent  of  the  value 
of  the  respective  leasehold  interest  and  improvements. 
The  board  of  trustees  may  retain  such  real  estate  (including  lease- 
hold interests  therein)  as  it  may  acquire  by  foreclosure  of  mort- 
gages or  in  enforcement  of  security,  or  as  may  be  conveyed  to  it  in 
satisfaction  of  debts  previously  contracted,  provided  that  all  such  real 
estate  (other  than  leasehold  interests)  shall  be  sold  within  five  years 
after  acquiring  the  same  (subject  to  extension  by  the  governor  for  addi- 
tional periods  not  exceeding  five  years  each)  and  all  such  leasehold  in- 
terests shall  be  sold  within  one  year  after  acquiring  the  same  (subject 
to  extension  by  the  governor  for  additional  periods  not  exceeding  one 
year  each) . 

(/)  Obligations  for  the  repayment  of  home  loans  guaranteed  by  the 
department  of  Hawaiian  home  lands  pursuant  to  section  208  of  the 
Hawaiian  Homes  Commission  Act,  1920. 

(2)  Government  obligations,  etc.  Obligations  of  any  of  the  following 
classes : 

(a)  Obligations  issued  or  guaranteed  as  to  principal  and  interest  by 
the  United  States  or  by  any  state  thereof,  or  by  the  Dominion  of  Canada 
or  by  any  province  thereof,  or  by  any  municipal  or  political  subdivision 
or  school  district  of  any  of  the  foregoing,  provided  that  principal  of  and 
interest  on  such  obligations  are  payable  in  currency  of  the  United  States. 

(&)  Revenue  bonds  (whether  or  not  permitted  by  any  other  provision 
hereof)  of  the  State  or  any  municipal  or  political  subdivision  thereof 
(including  the  board  of  water  supply  of  the  city  and  county  of  Honolulu), 
and  street  or  improvement  district  bonds  of  any  district  or  project  in  the 
State. 

(c)  Obligations  issued  or  guaranteed  by  any  federal  home  loan  bank 
(including  consolidated  federal  home  loan  bank  obligations),  the  home 
owner's  loan  corporation,  the  federal  national  mortgage  association,  or 
the  small  business  administration. 

(3)  Corporate  obligations.  Obligations  of  any  corporation  created  or  ex- 
isting under  the  laws  of  the  United  States  or  of  any  state  or  district  thereof, 
and  qualified  under  any  of  the  following  : 

(a)  Fixed  interest-bearing  obligations,  if  the  average  annual  net  earn- 
ings of  the  obligor  or  guarantor  available  for  its  fixed  charges  for  a 
period  of  five  fiscal  years  next  preceding  the  date  of  the  investment 
have  equaled  at  least  one  hundred  and  fifty  per  cent  of  its  average 
annual  fixed  charges  applicable  to  the  period  and  if  its  net  earnings 
for  the  last  year  of  the  period  have  equaled  at  least  one  hundred  and 
fifty  per  cent  of  its  fixed  charges  for  such  year. 

(&)  Fixed  interest-bearing  obligations  secured  by  assignment  of  a 
lease  or  leases,  or  the  rentals  payable  thereunder,  of  real  or  personal 
property  (including,  without  limitation,  charters  of  vessels)  to  a 
corporation  created  or  existing  under  the  laws  of  the  United  States 
or  of  any  state  or  district  thereof,  provided  that  (i)  the  fixed  rentals 
assigned  shall  be  sufficient  to  repay  the  principal  of  and  interest  on 
the  obligation  within  the  unexpired  term  of  the  lease,  exclusive  of 
the  term  which  may  be  provided  by  any  option  of  renewal,  and  (ii) 
the  net  earnings  of  the  corporation  shall  meet  the  requirements  described 
in  clause  (A)  above. 

(c)  Fixed  interest-bearing  obligations  secured  by  rights  or  assign- 
ment of  rights  under  a  contract  (including,  without  limitation,  a  con- 
tract for  the  sale  of  products,  materials,  supplies  or  other  property,  or 
for  the  furnishing  of  transportation  or  services)  with  a  corporation 
created  or  existing  under  the  laws  of  the  United  States  or  of  any  state 
or  district  thereof,  provided  that  (i)  the  rights  securing  such  obliga- 
tions shall  include  the  right  to  receive  payments  sufficient  to  repay 
the  principal  of  and  interest  on  the  obligations  within  the  unexpired 
term  of  the  contract,  and  (ii)  the  net  earnings  of  the  corporation  shall 
meet  the  requirements  described  in  clause  (A)  above. 
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As  used  in  this  subsection,  the  terms  "fixed  charges"  and  "net  earnings 
available  for  fixed  charges"  shall  have  the  meanings  and  application 
ascribed  thereto  in  sections  431-286  and  431-^287. 

(4)  Preferred  and  common  stocks.  Shares  of  preferred  or  common  stock 
of  any  corporation  created  or  existing  under  the  laws  of  the  United  States 
or  of  any  state  or  district  thereof,  provided  that  the  book  value  of  the 
total  investment  in  such  stocks  shall  at  no  time  exceed  forty  per  cent  of 
the  total  book  value  for  all  investments  of  the  system. 

(5)  Obligations  eligible  by  law  for  purchase  in  the  open  market  by  federal 
reserve  banks. 

(6)  Obligations  issued  or  guaranteed  by  the  International  Bank  for  Re- 
construction and  Development,  by  the  Inter-American  Development  Bank  or 
by  the  Asian  Development  Bank. 

(7)  Obligations  secured  by  collateral  consisting  of  any  of  the  securities  or 
stock  listed  above  and  worth,  at  the  time  the  investment  is  made,  at  least 
fifteen  per  cent  more  than  the  amount  of  the  respective  obligations. 

(8)  Other  securities.  Securities  and  stock  in  which  in  the  informed  opinion 
of  the  board  of  trustees  it  is  prudent  to  invest  funds  of  the  system,  whether 
or  not  the  securities  or  stock  are  expressly  authorized  by  or  qualify  under 
the  foregoing  paragraphs,  and  notwithstanding  any  limitation  of  any  of  the 
foregoing  subsections  (including  paragraph  (4));  provided  that  the  total 
book  value  of  investments  under  this  paragraph  shall  at  no  time  exceed 
ten  per  cent  of  the  total  book  value  of  all  investments  of  the  system.  H.R.S. 
Sec.  88-119. 

The  Board  of  Trustees,  therefore,  may  invest  only  in  the  above 
listed  investments. 

The  Board  of  Trustees  is  composed  of  the  director  of  finance  of  the 
State  of  Hawaii,  ex-offieio,  three  members  of  the  system  (two  of  whom 
are  general  employees  elected  by  the  membership,  and  one  of  whom 
is  a  teacher,  elected) ,  and  three  citizens  of  the  State  not  employees  (one 
of  whom  is  a  responsible  officer  of  a  bank,  appointed  by  the  Governor) . 
The  members  other  than  ex-officio  members,  are  elected  or  appointed 
for  a  six  year  term.  H.R.S.  Sec.  88-24. 

Each  trustee  must  swear  an  oath  to  "diligently  and  honestly  ad- 
minister the  affairs  of  the  board  of  trustees  and  that  they  will  not 
knowingly  violate  or  willingly  permit  to  be  violated  any  of  the  pro- 
visions of  law  applicable  to  the  system."  H.R.S.  Sec.  88-27. 

Trustees  are  prohibited  from  having  certain  interests  in  invest- 
ments of  the  funds.  The  same  restrictions  apply  to  employees  of  the 
Board : 

No  trustee  and  no  employee  of  the  board  of  trustees  shall  have  any  direct  in- 
terest in  the  gains  or  profits  of  an  investment  made  by  the  board,  nor  as  such  re- 
ceive any  pay  or  emolument  for  his  services.  No  trustee  or  employee  of  the 
board  shall,  directly  or  indirectly,  for  himself  or  as  an  agent  in  any  manner 
use  the  moneys  of  the  system,  except  to  make  such  current  and  necessary  pay- 
ments as  are  authorized  by  the  board ;  nor  shall  any  trustee  or  employee  of  the 
board  become  an  endorser  or  surety  or  become  in  any  manner  an  obligor  for 
moneys  loaned  by  or  borrowed  from  the  board.  H.R.S.  Sec.  88-33. 

III.  CONCLUSIONS  REGARDING  THE  EMPLOYEES'  RETIREMENT  SYSTEM 
OF  THE  STATE  OF  HAWAII 

The  State  of  Hawaii  has  consolidated  all  pension  and  retirement 
plans  currently  active  into  one  system — the  Employees'  Retirement 
Svstem  of  the  State  of  Hawaii.  Other  systems  are  closed  at  this  time. 
The  legislation  governing  the  operation  of  the  System  provides  for 
contributions  by  both  members  and  the  government,  and  provides  for 
actuarial  determinations  of  the  employer  contributions.  The  System 
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is  corporate  in  form  and  administered  by  the  Board  of  Trustees,  who 
are  subject  to  substantial  restrictions  on  dealing  with  the  trust  funds 
and  on  investments.  They  may  be  subject  to  general  fiduciary  law  of 
the  State  of  Hawaii,  but  there  is  no  case  law  on  this  point  and  the 
statutes  give  them  substantially  similar  rights  and  duties,  including 
a  standard  of  "diligent  and  honest"  care  in  administering  the  funds 
and  restrictions  against  having  interests  in  the  funds.  The  Hawaii 
system,  while  surpassed  by  certain  other  States  in  the  security  of  the 
financing  of  employer  contributions,  would  appear  near  the  top  of 
all  States  with  regard  to  its  simplicity. 
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A  Summary  and  Analysis 

The  State  of  Illinois  has  codified  a  comprehensive  system  of  pension 
plans  covering  the  retirement  and  death  benefits  afforded  employees  of 
the  State  government  and  of  various  local  governments.  These  plans 
comprise  and  are  regulated  under  the  Illinois  Pension  Code  (here- 
inafter, IPC).  108M  111.  Rev.  Stat.,  as  amended  to  date.  Only  two 
pension  plans  for  governmental  employees  are  not  included  in  the 
IPC:  the  pension  plan  of  the  Chicago  Transit  Authority  (CTA) 
and  the  pension  plan  of  the  Village  of  Morton  Grove,  in  Cook  Coun- 
ty. [There  also  appear  to  be  three  plans  of  smaller  municipalities 
which  will  not  be  discussed  in  this  report  because  of  their  lack  of 
sizable  participation:  the  pension  plans  of  Lake  Bluff,  Wood  River, 
and  Sparta  Township,  Illinois]. 

This  report  contains  a  summary  and  analysis  of  the  governmental 
pension  plans  in  the  State  of  Illinois  on  points  of  coverage,  funding, 
financing,  and  fiduciary  standards,  as  well  as  an  in-depth  examination 
of  these  plans  on  this  basis. 

I.  COVERAGE 

Coverage  should,  definitionally,  contain  a  number  of  factors  regard- 
ing the  discussed  pension  plan.  Perhaps  the  first  item  for  discussion 
would  be  whether  a  given  pension  plan  constitutes  a  "governmental 
plan."  The  Employee  Retirement  Income  Security  Act  of  1974 
(ERISA),  P.L.  93-406,  93d  Cong.,  2d  Sess.  (1974)  provides  that  a 
"governmental  plan"  includes  any  plan 

established  and  maintained  for  its  employees  by  the  Government  of  the  United 
States,  by  the  government  of  any  State  or  political  subdivision  thereof,  or  by 
any  agency  or  instrumentality  of  any  of  the  foregoing  *  *  *.  Int.  Rev.  Code  of 
1954  §  414(d). 

The  scope  of  this  definition  is  not  entirely  clear  at  this  time.  There 
are,  to  date,  no  regulations  of  either  the  Departments  of  the  Treasury 
or  Labor  on  this  section  or  its  equivalent  in  the  Labor  portion  of 
ERISA.  See  ERISA  §2(32).  The  following  factors,  however,  may 
be  relevant  in  weighing  the  "governmental"  qualities  of  a  given  pen- 
sion plan : 

1.  Establishment  by  State  statutes,  local  ordinances,  or  the 
State  constitution — such  official  establishment  tends  to  make  the 
plan  appear  governmental ; 

2.  Composition  of  the  body  managing  the  plan — if  they  are 
elected  or  appointed  governmental  officials,  the  plan  appears  more 
likely  "governmental;" 
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3.  Payment  of  the  salaries  of  covered  employees  with  State  or 
local  funds — makes  the  plan  appear  more  governmental; 

4.  Eights  of  covered  employees  to  strike  and  bargain  collective- 
ly— are  these  rights  more  like  government  employees  or  pri- 
vate sector  employees ; 

5.  Source  of  income  of  the  employer  (is  it  from  State  and  local 
revenues,  private  activities,  or  contributions) — if  the  employer 
is  supported  by  State  or  local  revenues  it  appears  more  govern- 
mental : 

6.  "Police  powers."  including  taxing,  held  by  the  employing 
body — the  more  of  these  powers,  the  more  likely  it  appears  that 
the  plan  is  "governmental 

7.  Compliance  of  the  plan  with  the  requirements  for  private 
pension  plans  under  ERISA — if  the  plan  meets  the  ERISA  re- 
quirements, substantial  as  they  are  to  meet,  it  may  be  inferred  that, 
perhaps,  the  unit  considers  the  plan  nongovernmental ;  and 

8.  Functions  performed  by  the  employer — are  they  "proprie- 
tary" or  "governmental." 

These  points  should  be  considered  merely  factors  which  may  tend 
to  evidence  "governmentalness"  in  a  pension  plan.  They  should  not  be 
considered  conclusive  nor  should  any  single  factor  be  thought  enough 
to  guaranty  "governmental"  treatment  by  the  Departments  of  Labor 
and  Treasury. 

With  respect  to  the  State  of  Illinois,  the  pension  plans  covering  State 
employees  would  seem  the  most  sure  of  "governmental"  treatment, 
since  they  take  the  "governmental"  side  of  every  one  of  the  nine  cited 
elements.  The  State  regulated  plans  for  local  entities,  delineated  in  the 
Illinois  Pension  Code,  also  would  appear  similarly  situated.  The  pen- 
sion plan  of  the  Village  of  Morton  Grove,  though  not  statutorily  es- 
tablished, otherwise  would  seem  strongly  "governmental."  The  only 
plan  which  raises  any  potential  difficulties  would  seem  to  be  the  pen- 
sion plan  of  the  Chicago  Transit  Authority. 

The  CTA's  pension  plan  is  statutorily  authorized,  although  not 
statutorily  regulated.  The  CTA  provides  mass  transportation,  a  func- 
tion sometimes  performed  elsewhere  by  private  enterprise.  However, 
the  CTA  is  an  entity  created  and  regulated  by  statutes  of  the  State  of 
Illinois.  While,  as  stated,  a  more  confident  characterization  may  be 
made  of  the  governmental  character  of  the  other  Illinois  pension  plans 
than  may  be  made  of  the  CTA's  plan,  looking  at  all  the  elements  noted 
above  to  determine  "governmental"  plans,  the  CTA  pension  plan  would 
appeal*  more  likely  to  be  considered  "governmental  than  nongovern- 
mental. 

The  second  element  which  may  be  examined  under  "coverage" 
would  be  the  inclusion  of  "part-time"  personnel  within  the  pension 
plan.  Most  of  the  pension  plans  for  State  and  local  employees  in  Il- 
linois contain  no  specific  directive  in  this  regard.  Their  lack  of  specific 
statement  could  be  interpreted  as  permitt  ing  anyone  otherwise  thought 
"employed."  though  part-time,  to  be  covered  by  the  plan.  Three 
plans  contain  specific  directives  limiting  coverage  to  full-time  per- 
sonnel: the  Pension  Plan  of  the  Village  of  Morton  (trove,  the 
Laborers'  and  Retirement  Board  Employees'  Annuity  and  Benefit 
Fund  (Cities  over  500,000  Inhabitants),  and  the  Firemen's  Pension 
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Fund  (Municipalities  500,000  and  Under).  The  six  pension  plans  con- 
taining specific  directives  permitting  nonfull-time  personnel  are: 

1.  State  Universities  Retirement  System — covers  "half-time  employment."  IPC 
§  15-107 ; 

2.  Teachers'  Retirement  System — covers  teachers  employed  on  a  "permanent 
and  continuous  basis  in  a  position  in  which  services  are  expected  to  be  rendered 
for  at  least  one  school  year,"  contrasting  this  with  "full-time",  which  is  also 
covered.  IPC  §  16-106 ; 

3.  State  Employees'  Retirement  System — covers  those  employed  at  least  900 
hours  a  year.  IPC  §  14-108  ; 

4.  Policemen's  Pension  Fund  (Municipalities  500,000  and  Under) — covers 
"Part-time  policemen."  IPC  §  3-109  ; 

5.  Sanitary  District  Employees'  and  Trustees'  Annuity  and  Benefit  Fund — 
covers  "temporary"  employees.  IPC  §  13-108 ; 

6.  Chicago  Transit  Authority  Pension  Plan — covers  any  employee  receiving  a 
"regular  and  stated  compensation." 

II.  FUNDING 

Funding,  for  the  purposes  of  this  analysis,  means  the  obligation  of 
the  State  and  local  employers  and  the  covered  employees,  to  con- 
tribute to  the  pension  trust  fund  to  provide  moneys  sufficient  to  pay  all 
benefits  required  and  accrued.  There  are  a  number  of  factors  within 
the  examination  of  funding  provisions  which  would  seem  to  warrant 
special  and  independent  analysis.  These  are:  (1)  the  contributory  or 
non-contributory  nature  of  the  plan;  (2)  the  percentage  of  employee 
contributions  to  the  fund;  (3)  the  use  of  actuarially  computed  govern- 
mental contribution  formulae;  (4)  the  methodology  and  actuarial 
assumptions  used  by  the  government  where  actuarial  formulae  are 
adopted;  (5)  the  legal  basis  for  the  formula,  i.e..  statutes,  constitution, 
or  regulations ;  and  (6)  the  existence  of  periodic  review  of  the  actuarial 
procedures  adopted. 

A.  Contributory  or  noncontributory  nature  of  the  pension  plan 

All  governmental  pension  plans  of  the  State  of  Illinois  are  con- 
tributory. The  pension  plan  for  the  Public  Libraries  Employees,  how- 
ever, does  not  appear  to  provide  for  any  contributions  by  the  em- 
ployer, but  seems  to  be  funded  entirely  from  employee  contributions. 
IPC  §  19-104.  This,  however,  still  would  constitute  a  contributory 
pension  plan  since  it  does  require,  and  in  fact  makes  even  more  neces- 
sary, employee  contributions. 

B.  Employee  contributions :  Salary  percentages 

The  percentage  of  salary  which  employees  must  contribute  for 
basic  pension  benefits  varies  from  plan-to-plan  within  the  govern- 
mental plans  of  Illinois.  The  salary  contribution  percentages  re- 
quired by  the  various  State  and  local  pension  plans  in  the  State  of 
Illinois  are : 

1.  General  Assembly  Retirement  System — 7%.  IPC  §  2-126  : 

2.  State  Universities  Retirement  System— 6%%.  IPC  §  15-157  ; 

3.  Teachers'  Retirement  System— 6V2%.  IPC  §  16-152  ; 

4.  Judges'  Retirement  System — 7%%.  IPC  §  18-133  : 

5.  State  Employees'  Pension  Plan — QY>%  (7%  for  policepersons  and  fire- 
persons).  IPC  §  14-171; 

6.  Policemen's  Pension  Fund  (Municipalities  500,000  and  Under) — 7%%. 
IPC  §  3-125 ; 

7.  Firemen's  Pension  Fund  (Municipalities  500,000  and  Under) — 5%  of  salary. 
IPC  £4-124- 
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8.  Policemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000) — 7%.  IPC 

§  5-169 ; 

9.  Firemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000) — 7VS%.  IPC 
§  6-166 : 

10.  Illinois  Municipal  Retirement  Fund— 3%%.  IPC  §7-173. 

11.  Municipal  Employees',  Officers',  and  Officials'  Annuity  and  Benefit  Fund 
(Cities  over  500,000  Inhabitants)— 6%%.  IPC  §8-174; 

12.  County  Employees'  and  Officers'  Anility  and  Benefit  Fund  (Counties  over 
500.000  Inhabitants)— 6V2%.  IPC  §9-177; 

13.  Forest  Preserve  District  Employees'  Annuity  and  Benefit  Fund — 6^%. 
IPC  §  10-101 ; 

14.  Laborers'  and  Retirement  Board  Employees'  Annuity  and  Benefit  Fund 
(Cities  over  500.000  Inhabitants)—  6*&%.  IPC  §11-170;" 

15.  Park  Employees'  and  Retirement  Board  Employees'  Annuity  and  Benefit 
Fund  (Cities  over  500,000)— 6 %%.  IPC  §12-150; 

16.  Sanitary  District  Employees'  and  Trustees'  Annuitv  and  Benefit  Fund— 
6%%i  IPC  §  13-170: 

17.  Public  School  Teachers'  Pension  and  Retirement  Fund  (Cities  over  500,000 
Inhabitants)— 6y2 9c.  IPC  §17-130; 

18.  House  of  Correction  Employees'  Pension  Fund — 6%.  IPC  §  19-101 ; 

19.  Public  Libraries  Employees'  Pension  Fund— 6%.  IPC  §  19-208(1)  ; 

20.  Chicago  Transit  Authority  Pension  Plan — 7%  ; 

21.  Village  of  Morton  Grove  Pension  Plan — 2%. 

C.  Type  of  formula  for  governmental  contributions 

Governmental  pension  plans  in  Illinois  utilize  both  the  actuarial 
and  non-actuarial  methods  of  computing  the  governmental  contribu- 
tions. Actuarial  methods  include,  generally,  all  forms  of  computation 
requiring  contributions  in  an  amount  to  meet  certain  stated  needs  of 
the  pension  plan.  Such  formulae  are  usually  stated  in  terms  of  the 
necessary  costs  which  must  be  funded,  such  as  past  and  present  service 
liabilities,  current  costs  and  administrative  expenses.  Xon-actuarial 
methods,  on  the  other  hand,  include  all  other  forms  of  contribution 
computation  formulae,  generally  requiring  a  contribution  of  a  number 
of  times  or  fraction  of  the  contributions  of  the  employees  in  the  cur- 
rent or  past  years,  or  determining  the  contribution  by  certain  taxes 
which  will  provide  it.  The  non-actuarial  methods  may  have  actuarial 
bases,  in  that  the  formula  for  contributions,  though  not  stated  in 
actuarial  terms,  may  originally  have  been  determined  actuarially.  For 
example,  where  the  pension  plan  employer  is  required  to  contribute 
1.5  times  the  contributions  of  the  employees  in  the  year  two  years  prior 
to  the  contribution  year,  this  is  not  stated  actuarially,  but  may  be 
based  on  an  actuarial  computation  which  showed  that  this  was  the 
required  funding  level  for  safe  reserves. 

Of  the  governmental  pension  plans  in  the  State  of  Illinois,  all  State 
plans  use  actuarial  methods  of  contribution  computation.  Three  local 
pension  plans  use  this  method :  the  Policemen's  Pension  Fund  (Munic- 
ipalities 500.000  and  Under),  the  Firemen's  Pension  Fund  (Munic- 
ipal it  io>  500.000  and  T  nder),  and  the  Pension  Plan  of  the  Village  of 
Morton  Grove.  The  formulae  used  in  these  plans  will  be  discussed  infra. 
Subsection  T). 

The  non-actuarial  formulae  for  basic  pension  benefits  utilized  by 
certain  local  governmental  pension  plans  in  Illinois  are  : 

1.  Policemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000)— 9  5/7%  cov- 
ered employees'  salaries.  IPC  §  5-169  ; 

2.  Fireman's  Annuity  and  Benefit  Fund  (Cities  over  500,000) — 8V2%  covered 
employees'  salaries.  IPC  §  6-166 ; 

3.  Illinois  Municipal  Retirement  Fund — equal  to  covered  employees'  contri- 
butions. IPC  §  7-172 ; 
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4.  Municipal  Employees',  Officers',  and  Officials'  Annuity  and  Benefit  Fund 
(Cities  over  500,000  Inhabitants) — 6%  covered  employees'  salaries.  IPC  §  8-174; 

5.  County  Employees'  and  Officers'  Annuity  and  Benefit  Fund  (Counties  over 
500,000) — 7%  covered  employees'  salaries.  IPC  §  9-170; 

6.  Forest  Preserve  District  Employees'  Annuity  and  Benefit  Fund — 1.3  times 
covered  employee  contributions  for  the  year  two  years  previous.  IPC  §  10-107 ; 

7.  Laborers'  and  Retirement  Board  Employees'  Annuity  and  Benefit  Fund 
(Cities  over  500,000  Inhabitants) — 6%  covered  employees'  salaries.  IPC  §  11-170  ; 

8.  Park  Employees'  and  Retirement  Board  Employees'  Annuity  and  Benefit 
Fund  (Cities  over  500,000) — 1.50  times  covered  employees'  contributions.  IPC 
§  12-15-  : 

9.  Sanitary  District  Employees'  and  Trustees'  Annuity  and  Benefit  Fund — 6% 
covered  employees'  salaries.  IPC  §  13-1 70b  ; 

10.  Public  School  Teachers'  Pension  and  Retirement  Fund  (Cities  over  500,000 
Inhabitants) — Amount  raised  by  special  tax  at  .202%  on  all  taxable  property 
within  the  city.  IPC  §  17-128  ; 

11.  House  of  Correction  Employees  Pension  Plan — Authorized  tax  up  to 
.0009%  on  all  taxable  property  within  the  jurisdiction.  Tax  is  not  mandatory,  so 
contributions  not  mandatory.  IPC  §  19-103  ; 

12.  Chicago  Transit  Authority — 13%  covered  employees'  salaries. 

D.  Actuarial  methodology  and  assumptions  in  governmental  contri- 
bution computation  formulae 

Methodology,  for  the  purpose  of  this  report,  means  the  basic  for- 
mulae utilized  to  compute  contributions  of  a  governmental  employer  to 
a  pension  plan  utilizing  actuarial  computation  methods.  The  method- 
ology means,  generally,  the  enumerated  costs  which  must  be  funded. 

The  methodologies  adopted  by  the  various  governmental  pension 
plans  using  actuarial  computation  of  employer  contributions  are: 

1.  General  Assembly  Retirement  System — funds  to  meet  "(a)  actuarial  re- 
quirements for  such  year  for  annuities  in  excess  of  the  amounts  provided  for 
by  accumulated  contributions  of  the  individual  retired  members  and  the  ex- 
pense of  administration,  (b)  an  amount  equal  to  the  contributions  made  by  the 
members  towards  the  automatic  increase  in  retirement  annuity,  .  .  .  and  (c)  to 
create  and  maintain  a  reserve  at  the  end  of  tbe  year  of  an  amount  equal  to  the 
estimated  amount  required  to  pay  annuities,  refunds,  and  expenses  during  the 
succeeding  year."  IPC  §  2-124  ; 

2.  State  Universities  Retirement  System — funds  to  meet  estimated  costs  of 
current  annuities,  survivors'  insurance  benefits,  costs  of  administration,  and  to 
accumulate  assets  sufficient  to  equal  the  liability  for  all  benefits  expected  to  be 
paid  to  then  annuitants,  their  survivors,  accumulated  additional  normal  and 
survivors'  insurance  contributions  of  current  participants  and  reasonable  re- 
serves. Furthermore,  the  State  must  fund  the  plan  sufficiently  to  amortize  acqui- 
sition of  land  and  construction  of  an  office  building  over  30  years,  less  annual 
rental  income.  Minimum  funding  is  an  amount  required  to  fully  fund  current 
service  costs  with  actuarial  reserves  as  required,  plus  interest  on  unfunded  li- 
abilities. IPC  §  15-155  : 

3.  Teachers'  Retirement  System — funds  to  meet  "costs  for  retirement  allow- 
ances earned  by  the  members  during  the  fiscal  year,  including  regular  interest  on 
any  State  obligations  at  the  beginning  of  the  year  for  the  cost  of  benefits,  retire- 
ment allowances  and  benefits  earned  in  prior  years  and  not  previously  provided 
by  State  contributions."  IPC  §  16-158.  There  is  also  a  minimum  non-actuarial 
contribution  requirement  of  1.2  times  member  contributions.  IPC  §  16-158 ; 

4.  Judges'  Retirement  System — funds  to  meet  "the  costs  of  maintaining  this 
system  in  accordance  with  the  following  method  of  funding: 

The  State's  contribution  applicable  to  any  fiscal  year  shall  be  the  sum  of  (1) 
the  amounts  estimated  to  be  required  on  the  basis  of  actuarial  tables  adopted 
by  the  Board  .  .  .  for  annuities  during  the  year  in  excess  of  the  accumulated 
contributions  of  the  judges  retired  during  the  year;  plus  (2)  the  estimated 
expenses  of  administration  for  the  year;  or  (3)  an  amount  equal  to  the  retire- 
ment annuity  and  widow's  annuity  contributions  of  the  participants  during  the 
year  and  the  estimated  amounts  required  to  pay  all  annuities  and  expenses  for 
the  succeeding  year."  IPC  §  18-131 ; 
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5.  State  Employees'  Pension  Plan — funds  to  meet  costs  of  "maintaining  and 
administering  the  system  on  a  funded  basis  in  accordance  with  actuarial  reserve 
requirements."  IPC  §  14-169.  The  contributions  must  be  equal  to  or  greater  than 
the  annual  average  of  the  projected  expenditures  over  the  next  ten  years  for  the 
purpose  of:  "(1)  State  annuity;  (2)  prior  service  annuity;  (3)  the  part  of 
reversionary  annuity  derived  from  other  than  accumulated  contributions;  (4) 
death  benefit  except  accumulated  contributions  or  any  part  thereof:  (5)  sur- 
vivors' annuity;  ((3)  ordinary  disability  benefit;  (7)  accidental  disability  bene- 
fits: (8)  accidental  death  benefit  except  that  part  consisting  of  accumulated 
contributions;  (9)  widow's  annuity  except  that  part  consisting  of  employee 
contributions  therefor,  and  (10)  administration  expenses."  IPC  §  14-169. 

Factors  to  be  considered  in  computation  of  annual  expenses  include  probable 
future  retirements,  death,  interest,  and  employment  turnover.  IPC  §  14-1G9. 

6.  Policemen's  Pension  Fund  (Municipalities  500,000  and  Under) — funds  to 
cover  "annual  requirements  of  the  police  pension  fund."  Reserve  established  in 
an  amount  at  least  equal  to  $10,000  for  each  covered  policeperson.  IPC  §  3-125! 

7.  Firemen's  Pension  Fund  (Municipalities  ."00,000  and  Under) — funds  to  "(1) 
meet  the  annual  requirements  of  the  pension  fund:  and  (2)  provide  actuarial 
reserves  for  the  annuities  and  benefits  to  be  earned  by  the  firemen  during  the 
year,  and  said  actuarial  reserve  requirements  shall  be  computed  at  a  rate  of 
not  less  than  17.5%  of  the  salaries  and  wages  to  be  paid  to  the  firemen  for  the 
ensuing  year:  and  (3)  provide  for  the  amortization  of  the  unfunded  accrued 
liabilities,  including  liabilities  on  account  of  pensions  and  benefits  in  force  at 
such  date,  as  determined  as  of  December  31.  1906,  by  the  Pension  Division  of 
the  Department  of  Insurance  .  .  .  over  a  period  of  40  years  from  such  date 
using  an  interest  rate  assumption  of  4%  per  annum."  IPC  §  4-118. 

8.  Pension  Plan  of  the  Village  of  Morton  Grove — funds  to  keep  the  plan  actuar- 
ially solvent,  an  amount  equal  to  current  service  costs  plus  interest  on  unfunded 
past  service  liability. 

The  actuarial  assumptions  are  those  assumptions  which  must  be 
made  in  order  to  compute  the  contributions  under  the  methodology 
adopted.  Examples  of  the  requisite  actuarial  assumptions  would  be 
assumptions  on  life  expectancy,  job  turnover,  and  prospective  expan- 
sion of  the  labor  force  covered  by  the  plan.  The  actuarial  assumptions 
of  the  various  governmental  pension  plans  are  not  stated  in  the  stat- 
utes delineating  the  actuarial  methodology  or  adopting  an  actuarial 
computation  of  governmental  contributions. 

E.  Authorization  for  actuarial  formula 

Seven  of  the  eight  actuarial  formulae  used  by  Illinois  governmental 
pension  plans  are  authorized  by  statute.  Therefore,  these  seven  may 
only  be  changed  by  act  of  the  State  legislature.  The  actuarial  formula 
for  the  Pension  Plan  of  the  Village  of  Morton  Grove,  however,  is  not 
statutorily  delineated  and  may  be  changed  by  the  Village  in  the  same 
manner  as  any  other  contract. 

F.  Review  of  actuarial  determinations 

There  is  no  specific  review  of  actuarial  assumptions  or  methodology 
provided  for  in  the  Illinois  Pension  Code  or  in  the  Pension  Plan  of 
th  Village  of  Morton  Grove.  However,  the  Illinois  Pension  Code 
does  provide  for  audits  annually  of  these  plans  (with  the  exception 
of  the  Morton  Grove  plan).  These  audits  could  be  used  as  a  check 
on  the  actuarial  methodology  and  assumptions  utilized  in  the  plans, 
but  such  aspect  of  the  audit  is  not  compelled  statutorily. 

III.  FINANCING 

The  safety  of  the  pension  guaranteed  an  employee  of  the  State  of 
Illinois  or  one  of  its  political  subdivisions,  under  the  various  plans 
therein  in  force,  would  appear  to  depend  at  least  in  part  upon  the 
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financing  aspect  of  the  plans.  This  may  be  particularly  true  because  the 
level  of  benefits,  under  a  provision  of  the  Illinois  State  Constitution, 
cannot  be  reduced.  Financing,  for  the  purpose  of  this  report,  will  mean 
the  various  assurances  the  employee  has  that  the  money  to  pay  his  or 
her  benefits  will  be  available.  This  includes  the  type  of  obligation  the 
governmental  employer  has  to  contribute  (i.e.,  statutory,  contractual, 
etc.) ,  the  sources  of  the  governmental  contributions  (i.e.,  general  reve- 
nues, special  taxes,  general  obligation  of  the  State,  etc.) ,  the  ability  of 
the  employee  to  compel  contributions  by  a  writ  of  mandamus,  and  the 
ability  of  the  employer  to  raise  funds  in  excess  of  those  specifically  de- 
lineated as  requisite  by  the  statutes  where  such  amounts  are  insufficient. 

A.  Obligations  to  contribute 

With  the  notable  exceptions  of  the  Pension  Plan  of  the  Village  of 
Morton  Grove  and  the  Chicago  Transit  Authority  Pension  Plan,  the 
governmental  pension  plans  of  the  State  of  Illinois  and  its  political 
subdivisions  are  statutorily  obligated  by  the  various  provisions  of  the 
Illinois  Pension  Code  to  make  their  annual  contributions  and  pay  out 
benefits.  The  obligations  of  the  Chicago  Transit  Authority  and  the 
Village  of  Morton  Grove  are  contractual. 

B.  Sources  of  and  limitations  on  governmental  contributions 
Generally,  the  taxing  powers  of  the  State  of  Illinois  and  of  its 

political  subdivisions  constitute  the  sources  of  the  promised  pension 
funds.  The  State  pension  funds  are  paid  out  of  the  general  treasury, 
which  is  supported  by  the  taxes  raised  by  the  State.  The  local  pen- 
sion plans,  with  the  exception  of  the  plans  of  the  Chicago  Transit 
Authority  and  the  Public  Libraries  Employees,  and  to  a  more  limited 
extent  the  plans  of  the  Illinois  Municipal  Retirement  Fund  and  the 
Houses  of  Correction  Employees,  are  funded  by  special  taxes  levied 
by  the  jurisdiction. 

With  regard  to  the  pension  plans  of  the  State  of  Illinois  itself, 
the  obligation  to  make  payments  of  benefits  and  contributions  is  made 
a  "general  obligation  ...  of  the  State/'  Like  other  general  obliga- 
tions, it  may  be  enforced  by  a  suit  to  compel  payment.  Note,  Illinois 
State  Emp"Assn.  v.  McCarter\  292  X.E.  2d  901  (111.  App.  1973). 

Most  of  the  local  pension  plans  governed  by  the  Illinois  Pension 
Code  are  obligated  to  contribute  only  out  of  funds  derived  from 
special  taxes  imposed  for  this  purpose.  This  would  appear  to  preclude, 
compelled  payment  from  other  sources.  One  exception  to  this  structure 
is  the  Illinois  Municipal  Retirement  Fund  (IMRF) . 

The  IMRF  is  statutorily  compelled  to  "appropriate  an  amount 
sufficient  to  provide  for  the  current  municipality  contributions  re- 
quired .  .  .  for  the  fiscal  year.*'  IPC  §  7-171.  The  applicable  mu- 
nicipality is  permitted,  though  not  compelled,  to  levy  the  necessaiw 
tax  to  make  the  contributions.  IPC  §  7-171.  The  permissive  character 
of  the  tax  authorization  and  the  general  requirement  that  the  moneys 
be  "appropriated"  would  appear  to  mean  that  other  sources  of  local 
revenues  may  be  used  to  meet  the  pension  requirements  of  the  munici- 
pality. 

Two  other  governmental  pension  plans  for  local  units  are  financed 
through  other  than  a  special  tax.  The  Public  School  Teachers'  Pension 
:and  Retirement  Fund  receives  appropriations  from  the  State  of  Illi- 
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nois.  IPC  §  17-128.  The  Firemen's  Pension  Fund  (Municipalities  500,- 
000  and  Under)  funds  its  plan  partially  from  "fines  imposed  for  the 
violation  of  fire  ordinances,  the  enforcement  or  collection  of  which 
may  be  charged  to  and  be  under  the  supervision  of  the  chief  officers  or 
subordinate  officers  of  such  fire  departments."  IPC  §  4r-118. 

Even  the  jurisdictions  compelled  to  exercise  their  taxing  power  to 
fund  their  pension  obligations  do  not  always  have  unlimited  ability 
to  tax  for  this  purpose.  Five  of  these  jurisdictions  may  tax  only  to  the 
lesser  of  the  amount  required  to  fund  the  plan  or  a  stated  percentage 
rate  on  the  taxable  property  within  its  jurisdiction.  These  five  rates 
are: 

1.  Firemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000)— .0863%.  IPC 
§  6-165 ; 

2.  Municipal  Employees',  Officers',  and  Officials'  Annuity  and  Benefit  Fund 
(Cities  over  500,000  Inhabitants)— .1093%.  IPC  §  8-173 ; 

3.  Park  Employees'  and  Retirement  Board  Employees'  Annuity  and  Benefit 
Fund  (Cities  over  500,000  Inhabitants)— .0275%.  IPC  §  11-169 ; 

4.  Public  School  Teachers'  Pension  and  Retirement  Fund  (Cities  over  500,000 
Inhabitants)— .202%,.  IPC  §17-128; 

5.  House  of  Correction  Employees'  Pension  Fund— .0009%.  IPC  §  19-104. 

While  a  municipality  may  borrow  to  pay  its  retirement  fund  debts, 
this  may  be  of  little  value  as  protection  for  the  plan's  beneficiaries 
because  of  a  provision  of  the  Illinois  Municipality  and  Village  Code 
that  states,  in  applicable  part : 

Before,  or  at  the  time  of  incurring  any  indebtedness,  the  corporate  authorities 
shall  provide  for  the  collection  of  a  direct  annual  tax  sufficient  to  pay  the  interest 
on  the  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the  principal  thereof 
within  20  years  after  contracting  the  debt.  24  111.  Rev.  Stat.  §  8-1-3. 

Where,  therefore,  the  locality  is  unable  to  raise  additional  revenues  by 
tax  levy  because  of  the  Pension  Code's  limitation  on  its  taxing  power, 
it  may  arguably  be  restricted  from  doing  so  indirectly  by  borrowing, 
since  that,  too,  would  require  levy  of  a  general  tax. 

Where  a  locality  is  unable  to  meet  its  obligations  to  the  pension  fund 
the  State  has  intervened.  Polk  County, '  Illinois,  fell  behind  in  its 
funding  of  pension  benefits  during  the  past  years  because  of  a  pre- 
1970  Illinois  Constitution  limitation  on  its  ability  to  levy  property 
taxes.  Its  tax  base  had  become  smaller  due  to  taking  of  some  of  its 
farm  land  by  the  State  and  the  Federal  governments.  The  Illinois 
Municipal  Retirement  Fund,  of  which  the  county  was  a  member, 
brought  suit  in  1974  in  the  Circuit  Court  of  Illinois,  in  and  for 
Polk  County,  to  compel  payment.  The  State,  however,  recently  inter- 
vened by  passing  legislation,  signed  in  1975,  to  grant  Polk  County  a 
non-interest  bearing  loan  of  $140,000  to  assist  it  in  paying  its  debts, 
including  the  debt  to  the  pension  fund.  The  suit,  however,  is  still  pend- 
ing, awaiting  payment  of  the  debt. 

Therefore,  while  the  State  employees'  pension  plans  are  backed 
both  by  "general  obligation"  provisions  and  the  general  taxing  rev- 
enues of  the  State,  the  local  plans,  generally,  are  backed  only  by  the 
power  of  the  locality  to  levy  a  special  tax  for  the  purpose  of  paying 
its  pension  obligations. 

C.  Compelling  benefits 

There  would  appear  to  be  precedents  in  the  pension  area  to  utiliza- 
tion of  the  extraordinary  writ  of  mandamus  to  compel  payment  of 
pension  benefits.  Similarly,  there  would  appear  to  be  precedents  to 
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the  use  of  the  same  writ  to  compel  levy  of  a  local  tax  in  order  to  force 
payment  of  benefits  and  pension  obligations.  With  the  exception  of 
the  Illinois  Municipal  Retirement  Fund  plans  and  the  plans  for  the 
House  of  Corrections  Employees  and  the  Public  Libraries  Employees, 
where  the  tax  is  not  mandatorily  compelled,  the  writ  would  appear  a 
viable  remedy  to  obtain  pension  benefits. 

'z>.  Funding  beyond  the  statutory  minimum 

If  the  statutory  provision  setting  forth  the  funding  requirements  of 
the  governmental  employer  is  not  based  on  an  up-to-date  actuarial 
determination,  there  is  a  possibility  that  the  fund  will  be  insufficient 
to  pay  all  required  benefits.  One  example  would  be  where  there  are 
increases  in  benefit  levels,  while  the  level  of  funding  is  related  to  the 
level  of  contributions  made  by  the  employees  several  years  prior  to 
the  benefit  increase.  In  this  situation,  the  funding  could  be  inadequate. 
The  capability  of  the  governmental  employer  to  make  additional 
funding  contributions  may  be  a  valid  point  of  question.  In  most  of 
the  Illinois  local  governmental  pension  plans  this  additional  funding 
would  be  available. 

The  plans  governing  the  municipal  organizations  of  the  State  of 
Illinois  generally  provide  that  the  Board  of  Trustees  of  the  plan  may 
determine  at  any  time  that  the  available  revenues  are  insufficient  to 
fund  the  benefits  required  and  may  meet  their  requirements  through 
various  means.  The  different  provisions  on  this  point  allowing  the 
Board  to  meet  the  required  deficits  are : 

1.  Policemen's  Pension  Fund  (Municipalities  500,000  and  Under) — "If  at  any- 
time there  are  not  sufficient  moneys  in  the  fund  to  pay  the  allowances  of  the 
Board  to  its  beneficiaries,  the  city  council  or  Board  of  Trustees  of  the  munici- 
pality shall  make  every  effort  consistent  with  law  to  replenish  the  fund  so  that 
all  beneficiaries  may  receive  the  amounts  to  which  they  are  entitled.  If,  after 
every  effort  as  aforesaid,  there  remains  a  deficit  in  the  fund,  the  beneficiaries 
shall  be  paid  pro  rata  from  the  available  funds,  but  no  allowance  or  order  of  the 
Board  shall  be  held  to  create  any  liability  against  the  municiplity,  except  upon 
the  fund  so  set  apart  as  aforesaid  for  the  payment  thereof."  IPC  §  3-142.  The 
concept  of  replenishing  the  fund  with  "every  effort  consistent  with  law"  was 
probably  intended  to  preclude  levying  taxes  beyond  the  old  Illinois  Constitution 
limitations.  Today,  however,  this  would  probably  mean  levying  extra  taxes  or 
floating  additional  bonded  debt  to  make  the  necessary  pension  contributions. 
This  term,  however,  is  subject  to  interpretation  and  might  result  in  litigation  by 
beneficiaries  of  the  pension  fund  to  compel  extraordinary  taxes  or  bonds ; 

2.  Policemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000) — "If  the  funds 
available  are  insufficient  during  any  year  to  meet  the  requirements  of  this 
Article,  the  city  may  issue  tax  anticipation  warrants  against  the  tax  levy  for  the 
current  fiscal  year."  IPC  §  5-168  (hereinafter,  "standard  tax  warrant  provision")  ; 

3.  Firemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000)—  "Standard 
tax  warrant  provision."  IPC  §  8-165 ; 

4.  Municipal  Employees',  Officers',  and  Officials'  Annuity  and  Benefit  Fund 
(Cities  over  500,000  Inhabitants)— "Standard  tax  warrant  provision."  IPC 
§  8-173 ; 

5.  County  Employees'  and  Officers'  Annuity  and  Benefit  Fund  (Counties  over 
500.000  Inhabitants) — "Standard  tax  warrant  provision."  IPC  §  9-169; 

6.  Laborers'  and  Retirement  Board  Employees'  Annuity  and  Benefit  Fund 
(Cities  over  500,000  Inhabitants) — "Standard  tax  warrant  provision."  IPC 
§  11-169 ; 

7.  Sanitary  District  Employees'  and  Trustees'  Annuity  and  Benefit  Fund — 
"Standard  tax  warrant  provision."  IPC  §  13-169  ; 

8.  Public  School  Teachers'  Pension  and  .Retirement  Fund  (Cities  of  over 
500,000  Inhabitants) — "If  in  any  fiscal  year  the  amounts  accruing  to  the  fund 
from  taxes  levied  for  the  purpose  of  providing  revenue  for  the  fund,  together 
with  the  amounts  received  by  the  fund  under  Section  34-87  of  'The  School 
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Code'  for  such  year,  do  not  equal  the  total  contributions  made  by  the  teachers 
for  such  year,  or  if  the  total  income  of  the  fund  in  any  fiscal  year  from  all 
sources  is  less  than  the  total  expenditures  by  the  fund  for  such  year,  the  Board 
of  Education  shall,  in  the  next  succeeding  year,  in  addition  to  demanding  and 
directing  the  annual  tax  levy  for  the  fund,  set  apart  and  appropriate  from 
moneys  derived  or  to  be  derived  from  its  tax  levy  for  educational  purposes,  a 
sum  sufficient  to  remove  such  deficiency  or  deficiencies,  and  promptly  pay  such 
sum  into  the  fund  in  order  to  restore  any  of  the  reserves  of  the  fund  that  may 
have  been  so  temporarily  applied. 

The  plans  not  delineated  herein  do  not  appear  to  provide  for  the 
possibility  of  underfunding,  and  it  is  arguable,  though  not  certain, 
that  the  provisions  calling  for  a  tax  to  fund  the  plan  without  any 
provision  for  additional  funding  are  intended  to  be  exclusive,  preclud- 
ing additional  funding  of  the  plan. 

IV.  FIDUCIARY  STANDARDS 

The  fiduciary  standards  which  apply  to  a  pension  plan  may  be  as 
significant  to  the  solvency  and  stability  of  the  plan  as  the  funding 
requirements,  since  misdealing  by  the  trustees  of  the  plan  can  easily 
defeat  any  required  funding  or  financing  provisions.  Among  the  points 
which  may  be  examined  with  regard  to  any  pension  plan  are:  (1) 
the  limitations  on  fiduciary  investment  activities,  (2)  the  selection  and 
qualification  of  fiduciaries,  (3)  provisions  in  the  law  regarding  en- 
forcement and  policing  of  the  investment  prohibitions,  including 
auditing,  (4)  accounting  methods  required  and  records  required,  (5) 
prohibitions  against  self -dealing,  and  (6)  requirements  that  the  fidu- 
ciaries be  bonded. 

A.  Limitations  on  investment  activity 

The  governmental  pension  plans  of  the  State  of  Illinois  have  a  pat- 
tern of  limitations  on  investment  activities  by  the  plan  fiduciaries. 
Essentially,  there  are  three  degrees  of  statutory  limitation,  in  addi- 
tion to  the  general  obligations  imposed  by  the  rules  of  fiduciary 
responsibility  of  the  common  law  of  trust :  (1)  no  investment  activities 
by  the  Board  of  Trustees  of  the  plan,  this  function  being  delegated  to 
the  Illinois  State  Board  of  Investment,  (2)  broad  discretion  in  invest- 
ment, utilizing  a  long  list  of  permitted  types  of  investment,  (3)  more 
narrow  investment  discretion,  using  a  shorter  list  of  permitted  types 
of  investment. 

1.  Plans  delegating  the  investment  function  to  the  Illinois  State 

Board  of  Invest  mot  f. 
The  following  plans  delegate  their  investment  function  to  the 
Illinois  State  Board  of  Investment : 

a.  General  Assembly  Retirement  System,  IPC  §2-135; 

b.  .Indues'  Retirement  System.  IPC  S  18-135; 

c.  State  Employees1  Pension  Plan.  IPC  §  14-1 7*.) : 

(1.  Public  School  Teachers'  Pension  and  Retirement  Fund  (Cities  over  500.000 
Inhabitants)— this  is  as  an  alternative  or  concurrent  investment  practice  with 
investment  of  plan  assets  by  the  plan's  Board  of  Trustees.  IPC  §  17-146.1. 

2.  Plans  granting  broad  investment  discretion  to  their  boards  of 

trustees 

In  some  plans,  the  Board  of  Trustees  has  the  discretion  to  invest 
assets  and  funds  of  the  plan  in  any  of  a  number  of  investments,  select- 
ing from  a  list  of  thirteen  or  more  types.  Usually  included  in  this  list 
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are  United  States  obligations  and  notes,  obligations  of  Federal  Land 
Banks,  certain  State  or  local  bonds  where  the  political  unit  is  at  least 
30,000  inhabitants  and  the  locality  has  a  10%  property  value  debt 
limit,  corporate  bonds  of  companies  with  no  default  history  over  the 
last  5  years,  certain  Canadian  bonds,  certain  direct  obligations  of  the 
State  of  Israel,  certain  notes  secured  under  the  National  Housing  Act, 
loans  to  veterans  guaranteed  under  the  Servicemen's  Keadjustment 
Act  of  1944,  common  and  preferred  stock  in  certain  United  States 
banks,  common  and  preferred  stock  in  certain  life  insurance  com- 
panies, common  and  preferred  stock  in  certain  other  insurance  com- 
panies, certain  other  nationally  listed  stocks  and  securities,  and  real 
estate  up  to  $575,000  in  value  (IPC  §  15-167) . 

The  following  pension  plans  permit  these  enumerated  investments, 
though  some  with  variations  permitting,  for  example,  acquisition  of 
Puerto  Rican  bonds  or  shares  in  certain  combined  investment  funds : 

1.  State  Universities  Retirement  System.  IPC  §  15-167 ; 

2.  Teachers'  Retirement  System.  IPC  §  16-179 ; 

3.  Policemen's  Annuity  and  Benefit  Fund  (Cities  over  500.000).  IPC  §  5-187 ; 

4.  Firemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000) .  IPC  §  6-183 ; 

5.  Illinois  Municipal  Retirement  Fund.  IPC  §  7-201 ; 

6.  Municipal  Employees',  OflBcers',  and  Officials'  Annuity  and  Benefit  Fund 
(Cities  over  500.000  Inhabitants) .  IPC  §  8-201 ; 

7.  County  Employees'  and  Officers'  Annuity  and  Benefit  Fund  (Counties  over 
500,000  Inhabitants') .  IPC  §  9-194  : 

8.  Laborers'  and  Retirement  Board  Employees'  Annuity  and  Benefit  Fund 
(Cities  over  500.000  Inhabitants).  IPC  §  11-190. 

9.  Park  Employees'  and  Retirement  Board  Employees'  Annuity  and  Benefit 
Fund  (Cities  over  500,000  Inhabitants) .  IPC  §  12-166. 

10.  Sanitary  District  Employees'  and  Trustees'  Annuity  and  Benefit  Fund. 
IPC  §  13-189  ;  and 

11.  Public  School  Teachers'  Pension  and  Retirement  Fund  (Cities  over  500,000 
Inhabitants).  IPC  §  17-146. 

The  Chicago  Transit  Authority's  Pension  Plan  grants  its  fidu- 
ciaries large  discretion  in  investment,  but  through  a  short  restriction 
rather  than  through  long  lists  of  authority.  The  plan  states  only  that 
its  trustees  must  at  all  times  keep  the  fund  "prudently  invested!" 

The  Pension  Plan  of  the  Tillage  of  Morton  Grove,  the  Pension 
Plans  of  the  Houses  of  Correction  Employees  and  the  Public  Library 
Employees,  and  the  Forest  Preserve  District  Employees'  Annuity 
and  Benefit  Fund  contain  no  restrictions  other  than  the  implied  re- 
strictions of  the  general  fiduciary  law  of  the  State  of  Illinois. 

3.  Plans  granting  limited  investment  discretion  to  their  boards 
of  trustees 

There  are  a  few  governmental  pension  plans  in  the  State  of  Illinois 
which  broadly  restrict  fiduciary  investments  by  permitting  invest- 
ment in  only  a  few  select  types  of  investments.  These  include  the  fol- 
lowing plans  (notations  are  made  as  to  the  permitted  investments)  : 

1.  Policemen's  Pension  Fund  (Municipalities  500,000  and  Under) — permits 
investment  in  "interest  bearing  bonds  or  tax  anticipation  warrants  of  the  United 
States,  of  the  State  of  Illinois,  or  of  any  county,  township,  or  municipal  corpora- 
tion in  the  State  of  Illinois ;  insured  withdrawable  capital  accounts  of  the  State 
chartered  savings  and  loan  associations ;  insured  withdrawable  capital  accounts 
of  federal  chartered  federal  savings  and  loan  associations  if  the  withdrawable 
capital  accounts  are  insured  by  the  Federal  Savings  and  Loan  Insurance  Corpo- 
ration ;  and  in  savings  accounts  or  certificates  of  deposit  of  a  national  or  State 
bank  IPC  §  3-135  : 

2.  Firemen's  Pension  Fund  (Municipalities  500.000  and  Under) — same  as  above. 
IPC  §  4-128. 
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B.  Selection  and  qualification  of  fiduciaries 

Generally,  the  trustees  of  the  statutory  governmental  pension  plans 
in  Illinois  are  a  group  of  between  five  and  seven  individuals,  composed 
of  high  officials  in  the  employer-agency  and/or  the  municipality  par- 
ticipating in  the  plan,  as  well  as  a  number  of  beneficiaries  of  the  plans. 

The  trustees  of  the  Pension  Plan  of  the  Village  of  Morton  Grove  are 
the  writers  of  the  "contract,"  Continental  Assurance  Company,  Chi- 
cago, Illinois. 

The  trustees  of  the  Chicago  Transit  Authority  Pension  Plan  must 
be  "a  bank  or  trust  company  incorporated  under  the  laws  of  the  United 
States  or  of  the  State  of  Illinois,"  with  a  combined  capital  and  surplus 
of  at  least  $7,000,000,  authorized  by  law  to  accept  and  execute  trusts  of 
at  least  10  years  in  duration. 

C.  Enforcement  and  'policing  of  restrictions  on  pension  plan  fiduciaries 
The  restrictions  on  the  fiduciaries  are  not  necessarily  meaningful  un- 
less there  is  some  policing  and  enforcement.  Pursuant  to  this  concept 
of  policing,  each  governmental  pension  plan  for  State  employees  in 
Illinois  provides  for  biennial  auditing  by  a  certified  public  accountant 
designated  by  the  Auditor  General.  Furthermore,  each  Board  of 
Trustees  is  to  keep  records  of  its  proceedings  and  accounts. 

The  statutory  governmental  pension  plans  covering  local  employees 
in  Illinois  generally  require  biennial  auditing  by  the  Director  of  In- 
surance of  the  State,  annual  reports  to  the  City  Council  (at  the  time  of 
requesting  a  special  tax  levy) ,  or  an  audit  each  year  by  a  certified  pub- 
lic accountant.  In  all  cases  records  must  be  kept. 

The  Pension  Plan  of  the  Village  of  Morton  Grove  does  not  appear 
to  call  for  any  policing  of  the  actions  of  the  fiduciary.  The  Chicago 
Transit  Authority's  Pension  Plan  does  provide  that  the  CTA  shall 
keep  records  of  all  data  and  submit  the  information  to  the  plan's 
Committee  at  any  time  requested. 

D.  Accounting  methods 

None  of  the  governmental  pension  plans  in  Illinois  appear  to 
delineate  the  accounting  procedures  to  be  utilized,  although  accurate 
accounting  methods  would  seem  to  be  an  implicit  part  of  the  basic 
fiduciary  duty  owed  any  trust  by  its  trustees. 

E.  Self -dealing 

Most  of  the  governmental  pension  plans  in  Illinois  contain  some 
explicit  provision  precluding  some  forms  of  self-dealing  beyond  that 
precluded  by  the  general  law  of  trusts  as  it  is  applied  in  Illinois.  The 
provisions  generally  preclude  a  trustee  or  employee  of  the  Board  of 
Trustees  from  receiving  any  direct  or  indirect  compensation  or  com- 
mission on  any  purchase  or  sale  of  properties  by  the  trust.  Such  a 
provision  may  be  found  in  the  following  plans: 

1.  General  Assembly  Retirement  System.  IPC  §  1-152  ;  ) 

2.  Judges'  Retirement  System.  IPC  §  18-159 ; 

3.  State  Employees'  Retirement  System.  IPC  §  14-194 ; 

4.  Policemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000).  IPC  §  5-221  : 

5.  Firemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000).  IPC  §  6-215; 

6.  Municipal  Employees',  Officers',  and  Officials'  Annuity  and  Benefit  Fund 
(Cities  over  500,000  Inhabitants) .  IPC  §  8-246; 
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7.  Laborers'  and  Retirement  Board  Employees'  Annuity  and  Benefit  Fund 
(Cities  over  500,000  Inhabitants).  IPC  §  11-225  ; 

8.  Park  Employees'  and  Retirement  Board  Employees'  Annuity  and  Benefit 
Fund  (Cities  over  500,000).  IPC  §  12-186: 

9.  Sanitary  District  Employees'  and  Trustees'  Annuity  and  Benefit  Fund.  IPC 
§  13-189 ; 

F.  Bonding  of  fiduciaries 

Although  in  general  members  of  the  Board  of  Trustees  of  the  vari- 
ous governmental  plans  of  Illinois  are  not  required  by  law  to  be 
bonded,  in  a  significant  number  of  these  pension  plans  the  State  Trea- 
surer or  the  appropriate  City  or  County  Treasurer  is  made  the 
Treasurer  of  the  plan  and  required  to  acquire  an  adequate  bond. 
The  following  is  a  listing  of  the  plans  in  which  there  is  an  individual, 
the  Treasurer  of  the  applicable  area  unless  otherwise  noted,  required 
to  post  adequate  bond. 

1.  General  Assembly  Retirement  System.  IPC  §  2-145  ; 

2.  State  Employees  Retirement  System.  IPC  §  14-185  : 

3.  Firement's  Pension  Fund  (Municipalities  500.000  and  Under).  IPC  §4-130; 

4.  Policemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000).  IPC  §  5-210; 

5.  Firemen's  Annuity  and  Benefit  Fund  (Cities  over  500,000).  IPC  §  6-207: 

6.  Illinois  Municipal  Retirement  Fund — Utilizes  State  Treasurer.  IPC  §  7-214: 

7.  Municipal  Employees',  Officers',  and  Officials'  Annuity  and  Benefit  Fund 
(Cities  over  500.000  Inhabitants).  IPC  §  8-223  ; 

S.  County  Employees'  and  Officers'  Annuity  and  Benefit  Fund  (Counties  over 
500,000  Inhabitants).  IPC  §  9-216: 

9.  Laborers'  and  Retirement  Board  Employees'  Annuity  and  Benefit  Fund 
(Cities  over  500.000  Inhabitants).  IPC  §  11-212  : 

10.  Park  Employees'  and  Retirement  Board  Employees'  Annuity  and  Benefit 
Fund  (Cities  over  500,000) — Bonding  applies  to  the  custodian  of  the  fund  only. 
IPC  §  12-170 ; 

11.  Sanitary  District  Employees'  and  Trustees'  Annuity  and  Benefit  Fund. 
IPC  §  13-205 ; 

12.  Judges'  Retirement  System.  IPC.  §  18-153. 
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Introduction 

The  State  of  Illinois  has  established  statutory  guidelines  for  most 
of  its  State  and  local  governmental  pension  plans.  See  Illinois  Pen- 
sion Code,  Chapter  108%,  Illinois  Revised  Statutes.  The  State's 
pension  system  is  comprised  of  mandatorily  established  and  regulated 
State  and  local  pension  plans.  The  employees  of  the  State,  cities  and 
counties  are  treated  with  reasonable  similarity,  though  there  are  suffi- 
cient differences  to  warrant  separate  examination  of  each  plan. 

There  are  five  plans  applicable  to  employees  of  the  State  or  Illinois : 
four  specific  plans  (the  General  Assembly  Retirement  System, 
the  State  Universities  Retirement  System,  the  Teachers'  Retirement 
System,  and  the  Judges'  Retirement  System),  and  one  general  plan 
(the  State  Employees  Pension  Plan).  For  employees  of  the  Univer- 
sities System,  the  General  Assembly,  the  Judiciary,  or  the  Public 
School  System,  the  specific  plans  described  in  the  appropriate  statutes 
provide  essential  retirement  benefits.  For  other  employees  of  the  State, 
the  State  Employees  Pension  Plan  provides  these  benefits.  The  funding 
requirements,  coverage,  fiduciary  standards,  and  financing,  however, 
differ  from  plan  to  plan.  Each  is  independently  discussed  in  this 
report. 

The  local  plans  are  also  statutorily  regulated  and  established  with 
two  notable  exceptions.  There  are  thirteen  such  plans :  one  general  pen- 
sion plan  and  twelve  specific  pension  plans.  The  general  pension  plan 
is  the  Illinois  Municipal  Retirement  Fund.  The  specific  plans  are 
divided  by  employment  and  by  population  areas.  Where  the  plan 
designates  its  application  is  limited  to  cities  over  500,000  in  population, 
it  will  currently  only  apply  to  Chicago,  Illinois.  Where  it  is  to  apply 
to  counties  over  500,000  in  population,  it  will  currently  only  apply  to 
Cook  County,  which  contains  Chicago.1  The  different  plans  applicable 
to  Chicago  and  Cook  County  are  the  Firemen's  Annuity  and  Benefit 
Fund,  the  Policemen's  Annuity  and  Benefit  Fund,  the  Municipal  Em- 
ployees', Officers',  and  Officials'  Annuity  and  Benefit  Fund,  the  County 
Employees'  and  Officers'  Annuity  and  Benefit  Fund,  the  Laborers'  and 
Retirement  Board  Employees'  Annuity  and  Benefit  Fund,  the  Park 
Employees'  and  Retirement  Board  Employees'  Annuity  and  Benefit 
Fund,  and  the  Public  School  Teachers'  Pension  and  Retirement  Fund. 
The  plans  applicable  to  other  municipalities  and  districts  are  the 
Policemen's  Pension  Fund,  the  Firemen's  Pension  Fund,  the  Forest 
Preserve  District  Employees'  Annuity  and  Benefit  Fund,  the  Sani- 
tary District  Employees'  and  Trustees'  Annuity  and  Benefit  Fund, 
and  the  so-called  Closed  Funds  (for  the  Houses  of  Correction  Em- 
ployees and  the  Public  Libraries  Employees).  Except  for  the  general 


]  It  may  be  noted  that  these  plans  could,  at  some  future  date,  become  applicable  to  other 
cities  or  counties  in  Illinois,  if  their  populations  grew  to  exceed  500,000.  They  currently, 
however,  only  apply  to  Chicago  and  to  Cook  County. 
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fund  and  the  so-called  Closed  Funds,  the  municipalities  are  required 
to  establish  and  operate  these  plans  in  pursuance  to  Illinois  statutory 
law. 

There  are  also  two  nonstatutory  plans  for  employees  of  local  gov- 
ernmental units  in  the  State.  There  is  the  Chicago  Transit  Authority 
Pension  Plan,  which  is  created  by  Statute  but  is  not  regulated  by 
statute,  and  there  is  the  pension  plan  of  the  Village  of  Morton  Grove, 
Illinois,  a  village  of  over  26,000  inhabitants  in  Cook  County. 

The  overall  purpose  of  this  report  is  to  discuss  in  some  detail  the 
various  pension  plans  covering  employees  of  the  State  and  local  gov- 
ernmental units  of  the  State  of  Illinois.  Each  statutory  pension  plan 
will  be  analyzed  for  coverage,  funding,  financing,  and  fiduciary  re- 
quirements. Thereafter,  the  two  nonstatutory  pension  plans  will  be  so 
analyzed. 

Included  art  two  appendices.  Appendix  A  contains  the  provisions 
of  the  pension  plan  of  the  Chicago  Transit  Authority,  and  Appendix 
B  contains  the  provisions  of  the  pension  plan  of  the  Village  of  Morton 
Grove,  Illinois. 
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State  and  Local  Pension  Plans  for  the  State  of  Illinois: 
Coverage,  Funding,  Financing,  and  Fiduciary  Standards 

The  State  of  Illinois  and  its  contained  municipal  organizations 
provide  their  employees  with  a  number  of  different  pension  and  re- 
tirement plans.  These  plans  are,  in  largest  part,  regulated  by  the  Illi- 
nois Pension  Code  and  the  Constitution  of  the  State  of  Illinois.  This 
report  will  examine  these  plans;  both  those  applicable  to  the  State's 
employees  and  those  applicable  to  employees  of  local  governmental 
units.  The  plans  will  be  studied  with  regard  to  their  features  respect- 
ing coverage,  funding,  financing,  and  fiduciary  standards. 

Coverage,  for  the  purpose  of  this  report,  means  the  class  of  State 
and  local  employees  who  may  receive  benefits  under  a  certain  plan. 
The  fact  that  employees  may  elect  not  to  participate  will  not  be 
discussed,  nor  will  requirements  as  to  years  of  employment  necessary 
to  participate.  The  coverage  factor  is  intended  to  separate  the  em- 
ployees of  the  State  and  local  government  who  are  covered  by  each 
plan. 

Funding,  for  the  purpose  of  this  report,  means  the  required  contri- 
butions of  both  the  employees  and  the  government.  The  definitional 
scope  of  such  contributions,  i.e.  the  percentage  of  employee  salaries 
or  the  factors  which  determine  the  government's  contributions,  will 
be  discussed. 

Financing,  for  the  purpose  of  this  report,  will  mean  the  resources 
behind  the  promised  governmental  contributions.  Included  in  this 
determination  will  be  whether  or  not  the  general  taxing  power  of  the 
State  or  local  government  will  be  behind  the  contributions  and 
whether  a  specific  directive  to  the  appropriate  officer  of  the  State  or 
local  unit  exists,  which  could  be  enforced  by  writ  of  mandamus.2 

The  Constitution  of  the  State  of  Illinois,  furthermore,  provides 
that : 

Membership  in  any  pension  or  retirement  system  of  the  State,  any  unit  of 
local  government  or  school  district,  or  any  agency  or  instrumentality  thereof, 
shall  be  an  enforceable  contractual  relationship,  the  benefits  of  which  shall  not 
be  diminished  or  impaired.  Article  XIII,  Section  5. 

The  applicability  of  this  provision  to  financing  pension  benefits, 
however,  is  not  totally  clear.  One  commentary  has  asserted  that  the 
provision  does  not  require  "the  funding  of  pension  programs/' 3  The 

2  The  writ  of  mandamus  is  an  extraordinary  judicial  remedy  by  which  a  court  of  com- 
petent jurisdiction  may  command  "an  officer  to  whom  it  is  addressed  to  perform  some 
specific  duty  which  the  relator  is  entitled  of  right  to  have  performed  and  which  the  party 
owing  the  duty  has  failed  to  perform."  26  Illinois  Laio  and  Practice  Mandamus,  Sec.  2 
(1956,  supp.  1974).  The  writ  is  available  in  the  State  of  Illinois.  87  111.  Rev.  Stat.,  Sec.  1. 

Mandamus  has  been  held  available  to  compel  the  levy  of  a  statutorily  required  tax,  such 
as  is  also  found  for  the  majority  of  local  pension  plans  under  the  Illinois  Pension  Code. 
People  ex  rel.  Cahokia  Unit  School  District  No.  187  v.  East  St.  Louis  School  District  No. 
JS9,  6  HI.  App.  3d  511  (1972).  It  has  also  beefc  found  applicable  in  the  pension  field,  to 
compel  the  Director  of  Finance  of  the  State  of  Illinois  to  properly  determine  benefits  and 
contributions  for  a  statutory  pension  plan.  Illinois  State  Employees  Association  v.  AIc- 
Carter,  9  111.  App.  3d  764  (1973).  In  this  decision,  the  court  noted  that  the  statute  "creat- 
ing the  retirement  system  expressly  provides  the  manner  by  which  the  amount  of  State 
contributions  to  the  System  are  to  be  determined,"  therefore  permitting  a  writ  of 
mandamus  to  be  issued. 

*  Smith-Hurd  Illinois  Annotated  Statutes:  Constitutional  Commentary,  State  Constitu- 
tion, Art.  13,  Sec.  5  (1975-1976). 
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provision  does,  however,  afford  some  basis  for  contesting  the  acts  of 
the  State  inhibiting  payment  of  accrued  benefits  and  rights.4 

Fiduciary  standards,  for  the  purpose  of  this  report,  are  the  duties 
and  responsibilities  of  the  trustees  of  the  pension  plans.  The  general 
duties  of  all  trustees  would  appear  to  apply  to  these  trustees  in  the 
absence  of  special  provisions.5  Such  duties  include  the  duty  to  exer- 
cise diligence  and  care  of  a  reasonable,  prudent  person  under  like  cir- 
cumstances in  dealing  with  his  or  her  own  affairs.6  Furthermore,  like 
other  trustees,  the  trustee  of  the  pension  plans  must  observe  a  high 
standard  of  ethical  conduct  and  good  faith  in  the  administration  of 
the  trust.7  The  trustee  is  not,  however,  an  insurer  of  the  corpus  and 
he  or  she  is  not  liable  for  losses  to  the  trust  so  long  as  good  faith,  rea- 
sonable prudence,  care,  and  diligence  are  exercised.8  The  trustee 
may  be  liable  for  losses  or  depreciation  in  value  of  trust  assets  where 
there  is  failure  to  act  with  such  care  or  diligence,  determined  by  the 
facts  and  circumstances  known  at  the  time  of  the  investment.9 

In  addition  to  these  general  fiduciary  requirements  of  trustees  in 
Illinois,  the  pension  laws  provide  special  fiduciary  standards  and 
limitations  in  many  cases.  These  will  be  the  subject  of  examination  in 
this  report:  the  special  oaths,  limitations  on  investment,  civil  sanc- 
tions and  criminal  sanctions  against  retirement  fund  (trust)  trustees. 

/.  The  Pension  Plans  Applicable  to  Employees  of  the  State  of  Illinois 
There  are  five  different  pension  plans  applicable  to  employees  of 
the  State  government  of  Illinois.  Four  of  the  plans  cover  employees 
of  specific  employers :  the  General  Assembly  Retirement  System,  the 
State  Universities  Retirement  System,  the  Teachers'  Retirement  Sys- 
tem of  the  State,  and  the  Judges  Retirement  System  of  the  State. 
The  fifth  plan  applies  to  those  employees  of  the  State  of  Illinois  who 
are  not  covered  by  the  other  four  plans.  It  is  the  State  Employees' 
Pension  Plan. 

In  consideration  of  the  five  plans  certain  similar  features  become 
evident.  First,  both  the  State  and  the  participating  employees  con- 
tribute toward  funding  of  each  plan.  The  amounts  contributed  by 
the  government  and  employees  in  each  plan  differ,  but  they  are  all 
"contributory"  plans. 

Second,  in  each  pension  plan  the  Comptroller  of  the  State  of  Illinois 
is  ordered  to  issue  the  requisite  warrants  for  State  obligations  to  the 
plan  (benefits  and  contributions).  The  Treasurer  of  the  State  is  com- 
pelled by  statute  to  pay  on  those  warrants  from  the  general  treasury 
of  the  State.  Each  of  these  duties  would  appear  within  the  scope  of 
a  writ  of  mandamus.10 

The  pension  laws  of  the  State  of  Illinois  are  found  in  Chapter 
108%  of  the  Illinois  Revised  Statutes,  enacted  in  1963  as  the  Illinois 
Pension  Code  (hereinafter,  "IPC"). 

*  See.  however,  People  ex  rel.  I.F.T.  v.  Lindberg,  60  111.  2d  266  (1975),  holding  that  this 
provision  does  not  require  a  specific  level  of  appropriations  during  the  fiscal  period  for 
pensions,  and  affords  no  basis  for  attacking  the  Governor's  veto  of  pension  appropriations. 

5  See,  e.g.,  Wilson  v.  Board  of  Trustees  of  the  State  Universities  Retirement  System, 
108  111.  App.  2d  210  (1969),  which,  in  dealing  with  the  question  of  a  wife  who  killed  her 
husband,  was  convicted  of  voluntary  manslaughter,  and  sought  survivor's  benefits  under 
the  State  Universities  Pension  System,  discussed  the  deceased  and  his  wife  in  terms  of 
"beneficiaries"  and  the  trustees  as  if  trustees  of  an  ordinary  trust.  (Note :  she  did  not  get 
benefits). 

6  35  Illinois  Law  and  Practice  Trusts,  Sec.  122  (1956,  supp.  1974). 
''Id. 

8  35  Illinois  Law  and  Practice  Trusts,  Sec.  153  (1956,  supp.  1974). 

9  Id. 

10  See  fn.  2,  supra,  p.  35. 
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A.  THE  GENERAL  ASSEMBLY  RETIREMENT  SYSTEM 

1.  Coverage 

The  General  Assembly  Retirement  System  covers  members  of  the 
General  Assembly,  the  President  of  the  Senate  and  members  of  the 
General  Assembly  temporarily  in  the  military.  IPC,  Sec.  2-105. 

2.  Funding 

Both  the  State  and  the  covered  employees  contribute  to  funding  of 
the  General  Assembly  Retirement  System.  The  covered  employees  are 
required  to  contribute  7%  of  each  "payment  of  salary"  received  after 
January  10,  1973.  Payments  for  a  widow's  annuity  are  an  additional 
2%  as  are  payments  for  widowers  annuity.  The  officers  of  the  General 
Assembly,  who  are  given  additional  payments  for  their  services  as 
officers,  must  contribute  on  those  additional  payments  as  well  as  ordi- 
nary salaries.  IPC,  Sec.  2-126. 

The  State  of  Illinois  is  required  to  contribute  to  the  General  Assem- 
bly Retirement  System  annually  in  amounts  which,  together  with  the 
contributions  made  and  required  to  be  made  by  the  employees  covered 
by  the  System,  as  well  as  interest  earned  on  investments,  will  meet  the 
costs  of  maintaining  the  System.  These  costs  include  at  least  the 
amount  to  meet : 

(a)  actuarial  requirements  for  such  year  for  annuities  in  excess  of  the  amounts 
provided  for  by  accumulated  contributions  of  the  individual  retired  members 
and  the  expense  of  administration,  (b)  an  amount  equal  to  the  contributions 
made  by  the  members  towards  the  automatic  increase  in  retirement  annuity.  .  .  . 
and  (c)  to  create  and  maintain  a  reserve  at  the  end  of  the  year  of  an  amount 
equal  to  the  estimated  amount  required  to  pay  annuities,  refunds  and  expenses 
during  the  succeeding  year.  IPC,  Sec.  2-124. 

3.  Financing 

As  noted  supra,  p.  36,  the  State  Treasury  is  the  source  of  funds  for 
the  General  Assembly  Retirement  System,  and  use  of  these  funds 
would  appear  compellable  by  writ  of  mandamus. 

4-  Fiduciary  standards 

The  Board  of  Trustees  of  the  General  Assembly  Retirement  System 
trust  are  required  to  take  an  oath  vowing  to : 

diligentlyjmd  honestly  administer  the  affairs  of  the  system  and  .  .  .  not  knowingly 
violate  or  wilfully  permit  the  violation  of  any  of  the  provisions  of  this  Article. 
IPC,  Sec.  2-127. 

The  investments  of  trust  funds  are  not  conducted  by  the  Board  of 
Trustees.  IPC,  Sec.  2-135.  Rather,  they  are  conducted  by  the  Illinois 
State  Board  of  Investment  under  Article  22A  of  the  Illinois  Pension 
Code. 

Trustees  and  employees  of  the  System  are  prohibited  from  having 
any : 

direct  interest  in  the  income,  gains  or  profits  of  any  investments  made  by  the 
board,  nor  shall  any  such  person  receive  any  pay  or  emolument  for  services  in 
connection  with  any  investment.  No  trustee  or  employee  of  the  board  shall  become 
an  endorser  or  surety,  or  in  any  manner  an  obligor  for  money  loaned  or  bor- 
rowed from  the  system.  EPC  Sec.  2-152. 

Violations  of  these  prohibitions  constitute  ''petty  offenses".  IPC,  Sec. 
2-152.  A  similar  penalty  attaches  to  a  person  who : 

knowingly  makes  any  false  statement,  or  falsifies  or  permits  to  be  falsified  any 
record  of  this  system,  in  any  attempt  to  defraud  the  system  *  *  *  IPC,  Sec.  2-155. 
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B.  STATE  UNIVERSITIES  RETIREMENT  SYSTEM 

1.  Coverage 

The  State  Universities  Retirement  System  covers  presently  or  for- 
merly employed  members  of  ''educational,  administrative,  secretarial, 
clerical,  mechanical,  labor  or  other  staff"  of  certain  organizations 
within  the  State  of  Illinois.  IPC.  Sec.  15-106.  The  employee  must  be 
employed  at  least  one-half  time.  IPC,  Sec.  15-106.  Included  in  the  list 
of  organizations  are : 

The  University  of  Illinois,  Southern  Illinois  University,  the  State  Board  of 
Higher  Education,  the  State  Geological  Survey,  the  State  Natural  History  Sur- 
vey, the  State  Water  Survey,  the  University  Civil  Service  Merit  Board,  the  Board 
of  Trustees  of  the  State  Universities  Retirement  System,  the  Illinois  Junior 
College  Board.  Class  I  junior  college  boards,  any  association  of  Class  I  junior 
college  hoards  organized  under  Section  3-55  of  the  •'Public  Junior  College  Act", 
the  Board  of  Governors  of  State  Colleges  and  Universities,  Colleges  and  Uni- 
versities governed  by  the  Board  of  Governors  of  State  Colleges  and  Universities, 
the  Board  of  Regents  of  the  Regency  Universities  System,  regency  universities 
governed  by  the  Board  of  Regents,  and.  for  and  only  during  the  period  for  which 
employer  contributions  required  by  this  Article  are  paid,  the  following  organiza- 
tions :  the  alumni  Associations,  the  foundation  and  the  athletic  associations  which 
are  affiliated  with  the  universities  and  colleges  included  in  this  Section  as 
Employers.  IPC,  Sec.  15-106. 

2.  Fun  drug 

Both  the  State  and  the  covered  employees  contribute  to  funding  of 
the  State  Universities  Retirement  System.  The  covered  employees  are 
required  to  contribute  (^2^  of  each  payment  of  earnings  after  Sep- 
tember 1. 1969,  as  well  as  an  additional  y2c/c  to  finance  increased  bene- 
fits as  required  by  the  act.  IPC,  Sec.  15-17.5.  Survivors'  insurance  pay- 
ments are  another  1%  of  earnings  payments.  IPC,  Sec.  15-158. 

The  State  of  Illinois  is  required  to  contribute  to  the  State  Universi- 
ties Retirement  System  in  an  amount  which,  in  combination  with 
earnings  on  the  System's  investments  and  employee  contributions,  will 
meet  the  estimated  cost  of  current  annuities,  survivors'  insurance'bene- 
fits.  costs  of  administration,  and  to  accumulate  assets  sufficient  to  equal 
the  liability  for  all  benefits  expected  to  be  paid  to  then  annuitants,  their 
survivors,  accumulated  additional  normal  and  survivors  insurance  con- 
tributions of  current  participants  and  reasonable  reserves.  IPC,  Sec. 
15-155.  Also  included  in  the  costs  which  must  be  funded  by  the  State 
are  the  cost  of  acquisition  of  land  and  construction  of  an  office  build- 
ing, amortized  over  a  period  of  30  years,  less  annual  rentals  which 
may  be  expected.  IPC,  Sec.  15-155.  In  no  event  will  the  contributions 
of  the  State  for  a  fiscal  year  be  less  than  an  amount  required  to  fully 
fund  the  current  service  costs  with  actuarial  reserves  as  required,  plus 
interest  on  unfunded  accrued  liabilities.  IPC,  Sec.  15-155. 

3.  Financing 

As  noted  supra,  p.  36,  the  State  Treasury  is  the  source  of  funds  for 
the  State  Universities  Retirement  System,  and  use  of  these  funds 
would  appear  compellable  by  a  writ  of  mandamus.  Furthermore,  the 
required  State  contributions,  benefits  and  administrative  expenses  are 
made  "obligations  of  the  State  of  Illinois,"  and  may  be  enforced  as 
other  obligations,  in  court.  IPC,  Sec.  15-156. 
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If.  Fiduciary  standards 

The  Board  of  Trustees  of  the  State  Universities  Retirement  Sys- 
tem trust  are  required  to  take  an  oath  that : 

the  person  will  diligently  and  honestly  administer  the  affairs  of  this  retire- 
ment system,  and  will  not  knowingly  violate  or  willfully  permit  to  be  violated 
any  of  the  provisions  of  this  Article.  IPC,  Sec.  15-169. 

Furthermore,  while  the  Board  of  Trustees  has  the  power  to  invest 
the  assets  and  corpus  of  the  trust,  it  may  only  invest  these  assets  in 
twelve  stated  types  of  investment: 

(1)  Bonds,  notes  and  other  direct  obligations  of  the  United  States  govern- 
ment; bonds,  notes  and  other  obligations  of  any  United  States  government 
instrumentality,  whether  or  not  guaranteed ;  and  obligations  the  principal  and 
interest  of  which  are  guaranteed  unconditionally  by  the  United  States 
Government ; 

(2)  Joint  and  several  obligations  of  the  twelve  Federal  Land  Banks  organized 
pursuant  to  the  Federal  Farm  Loan  Act  of  1916  and  operating  under  the  super- 
vision of  the  Farm  Credit  Administration  ;  and  obligations  of  the  Inter-American 
Development  Bank; 

(3)  Obligations  of  any  state,  or  of  any  political  subdivision  in  Illinois,  or  of 
any  county  or  city  in  any  other  state  having  a  population  as  shown  by  the  last 
federal  census  of  not  less  than  30,000  inhabitants  provided  that  such  political 
subdivision  is  not  permitted  by  law  to  become  indebted  in  excess  of  10%  of  the 
assessed  valuation  of  property  therein  and  has  not  defaulted  for  a  period  longer 
than  30  days  in  the  payment  of  interest  or  principal  on  any  of  its  general  obliga- 
tions or  indebtedness  during  a  period  of  10  calendar  years  immediately  preceding 
such  investment  : 

(4)  Bonds,  debentures,  and  other  corporate  obligations  of  any  corporation 
created  or  existing  under  the  laws  of  the  United  States  or  any  state,  district  or 
territory  thereof,  provided  there  has  been  no  default  on  the  obligations  of  the 
corporation  during  the  5  years  immediately  preceding  the  purchase ; 

(5)  Obligations  guaranteed  by  the  Government  of  Canada,  or  by  any  Province 
of  Canada,  or  by  any  Canadian  city  with  a  population  of  not  less  than  150,000 
inhabitants,  provided  (a)  they  are  payable  in  United  States  currency  and  are 
exempt  from  any  Canadian  withholding  tax,  (b)  the  investment  in  any  one 
issue  of  bonds  shall  not  exceed  10%  and  (c)  the  total  investments  at  book 
value  in  Canadian  securities  shall  be  limited  to  5%  of  the  total  investment 
account  of  the  system  at  book  value  ; 

(5.1)  Direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  which  are  guaranteed  as  to  the  payment 
of  principal  and  interest  by  the  State  of  Israel,  on  the  following  conditions : 

(a)  The  total  investments  in  such  obligations  shall  not  exceed  5%  of  the  book 
value  of  the  aggregate  investments  owned  by  the  fund  ; 

(b)  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  or 
interest  on  any  of  its  direct  general  obligations  on  the  date  of  such  investment; 

(c)  The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States ; 

( d )  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90 
days  from  date  of  purchase ; 

ic)  The  investment  in  these  obligations  has  been  approved  in  writing  by  in- 
vestment counsel  employed  by  the  board,  which  counsel  shall  be  a  national 
Or  state  bank  or  trust  company  authorized  to  do  a  trust  business  in  the  State  of 
Illinois,  or  an  investment  advisor  qualified  under  the  Federal  Investment  Ad- 
visors Act  of  1940  and  registered  under  the  Illinois  Securities  Act  of  1953  ; 

(f )  The  system  making  the  investment  shall  have  at  least  $5,000,(X)0  of  net 
present  assets. 

(6)  Notes  secured  by  mortgages  under  Sections  203  and  207  of  the  National 
Housing  Act  which  are  insured  by  the  Federal  Housing  Commissioner,  or  his 
successor  or  assigns,  or  debentures  issued  by  such  Commissioner,  which  are  guar- 
anteed as  to  principal  and  interest  by  the  Federal  Housing  Administration,  or 
agency  of  the  United  States  Government ; 

(7)  Loans  to  veterans  guaranteed  in  whole  or  in  part  by  the  United  States 
Government  pursuant  to  Title  III  of  the  Act  of  Congress  known  as  the  "Service? 
men's  Readjustment  Act  of  1944,"  58  Stat.  284,  38  U.S.C.  G93,  as  amended  or 
supplemented  from  time  to  time,  provided  such  guaranteed  loans  are  liens  upon 
real  estate ; 
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(8)  Common  and  preferred  stock  of  a  bank,  organized  under  the  laws  of  the 
United  States  or  any  state,  which  has  capital  funds,  represented  by  capital, 
surplus  and  undivided  profits  of  at  least  20  million  dollars ; 

(9)  Common  and  preferred  stock  of  a  life  insurance  company,  organized 
under  the  laws  of  the  United  States  or  any  state,  which  has  capital  funds,  repre- 
sented by  capital,  special  surplus  funds  and  unassigned  surplus  of  at  least  50 
million  dollars ; 

(10)  Common  and  preferred  stock  of  a  fire  or  casualty  insurance  company,  or 
a  combination  thereof,  organized  under  the  laws  of  the  United  States  or  any 
state,  which  has  capital  funds  represented  by  capital,  net  surplus  and  voluntary 
reserves,  of  at  least  50  million  dollars  ; 

(11)  Other  common  and  preferred  stocks  which  are  legal  investments  for  trust 
funds  under  the  laws  of  the  State  of  Illinois,  provided  that  (a)  the  stocks  are 
listed  on  a  national  securities  exchange  as  defined  in  the  Federal  securities  Ex- 
change Act,  (b)  the  stocks  are  issued  or  guaranteed  by  a  corporation  created 
or  existing  under  the  laws  of  the  United  States  or  any  state,  district  or  territory 
thereof,  (c)  the  corporation  which  issued  or  guaranteed  the  stock  is  not  in  ar- 
rears on  payment  of  dividends  on  its  preferred  stock,  (d)  the  corporation  which 
issued  or  guaranteed  the  stock  has  paid  a  cash  dividend  on  its  common  stock 
in  each  of  the  10  years  next  preceding  the  date  on  which  the  stock  is  to  be  pur- 
chased, and  its  net  earnings  available  for  dividends  on  common  stock  during 
this  period  was  at  least  equal  to  the  amount  of  the  dividends  paid  on  such 
stock,  (e)  the  total  book  value  of  all  stocks  owned  by  the  system  shall  not  ex- 
ceed 40%  of  the  total  book  value  of  all  investments  of  the  system,  (f )  the  book 
value  of  stock  investments  in  any  one  corporation  shall  not  exceed  5%  of  the 
maximum  amount  which  may  be  invested  in  stock,  determined  as  of  the  date  of 
the  investment,  and  the  investments  in  the  stock  of  any  one  corporation  shall 
not  exceed  1%  of  the  total  outstanding  stock  of  such  corporation,  (g)  the  in- 
vestment in  stock  is  approved  by  at  least  a  majority  of  the  members  of  the  board 
after  having  been  recommended  by  a  national  or  state  bank  or  trust  company 
which  is  authorized  to  do  a  trust  business  in  the  State  of  Illinois,  or  an  invest- 
ment advisor  who  is  qualified  under  the  Federal  Investment  Advisors  Act  of 
1940  and  is  registered  under  the  Illinois  Securities  Law  of  1953,  (h)  the  preferred 
stocks  must  be  issued  or  guaranteed  by  a  corporation  which,  for  a  period 
of  5  fiscal  years  next  preceding  the  date  of  investment  for  which  the  necessary 
statistical  data  are  available  in  published  fiscal  year  statements,  had  average 
annual  net  income  plus  average  annual  fixed  charges  at  least  equal  to  2  times  the 
sum  of  its  average  annual  fixed  charges,  and  which,  for  the  last  2  fiscal  years 
of  such  period,  had  annual  net  income  plus  annual  fixed  charges  of  at  least  1% 
times  the  sum  of  its  dividend  requirements  for  preferred  stock  and  its  fixed 
charges,  and  (i)  if  the  corporation  has  acquired  a  substantial  part  of  its  property 
within  10  years  immediately  prior  to  the  date  of  the  investment,  by  consolida- 
tion, merger,  purchase  of  all  or  a  substantial  portion  of  the  assets  of  any  other 
corporation  or  corporations  or  purchase  of  the  assets  of  any  unincorporated 
business  enterprise,  the  net  income,  fixed  charges  and  dividends  of  the  acquired, 
predecessor  or  constituent  corporation  or  enterprises  shall  be  consolidated  and 
adjusted  in  applying  the  tests  set  forth  in  this  paragraph  (11)  ;  and 

(12)  Real  estate  acquired  by  purchase,  gift,  condemnation  or  otherwise,  and 
an  office  building  to  be  constructed  thereon  for  the  use  of  the  system  at  a  total 
cost  not  to  exceed  $575,000.  The  board  may  lease  surplus  space  in  the  building 
and  is  authorized  to  use  proceeds  from  rental  of  space  for  operation,  mainte- 
nance and  furnishing  of  the  building.  IPC,  Sec.  15-167. 

Furthermore,  it  is  a  Class  A  misdemeanor 11  to  falsify  or  permit 
to  be  falsified  any  record  or  document  to  the  pension  fund  in  order 
to  defraud.  IPC,  Sec.  15-187. 

C.  TEACHERS'  RETIREMENT  SYSTEM  OF  THE  STATE 

1.  Coverage 

The  membership  in  the  Teachers'  Retirement  System  of  the  State 
of  Illinois  is  restricted  to  full-time  or  permanently  employed  teach- 

11  A  Class  A  misdemeanor  is  the  most  serious  of  misdemeanors  under  Illinois  Criminal 
Law.  38  111.  Rev.  Stat.,  Sec.  1005-5-1  (c)  (1 ).  The  penalty  is  generally  between  one  year 
and  six  months  imprisonment.  3S  111.  Rev.  Stat.,  Sec.  1005-5-2 (b)  (1). 


504 


ers,  teacher-secretaries,  substitute  teachers,  supervisors,  principals, 
supervising  principals,  business  managers,  school  nurses,  or  librarians 
teaching  in  the  public  conmion  schools,  as  well  as : 

(b)  Any  teacher,  teacher-clerk,  principal,  supervisor,  supervising  principal, 
superintendent  or  assistant  superintendent,  and  any  certified  librarian  or  assis- 
tant librarian  employed  in  the  Illinois  Braille  and  Sight  Saving  School,  the 
Illinois  School  for  the  Deaf,  the  Illinois  State  Training  School  for  Boys,  the 
Illinois  State  Training  School  for  Girls,  the  Lincoln  State  School,  the 
Dixon  State  School,  the  Illinois  Soldiers'  and  Sailors,  Children's  School, 
the  Illinois  Visually  Handicapped  Institute,  the  Illinois  Children's  Hos- 
pital-School, or  in  any  other  facility  of  the  Department  of  Mental  Health 
or  the  Department  of  Children  and  Family  Services,  the  Illinois  Indus- 
trial School  for  Boys,  or  in  any  other  facility  of  the  Department  of  Corrections, 
the  State  Reformatory  for  Women,  or  the  Illinois  State  Penitentiary,  or  in 
any  facility  of  the  Department  of  Corrections — Adult  Division  and  the  Depart- 
ment of  Corrections — Juvenile  Division  on  a  full-time  basis,  or  if  not  full-time 
on  a  permanent  and  continuous  basis  in  a  position  in  which  services  are  ex- 
pected to  be  rendered  for  at  least  one  school  year,  and  who  is  either  certificated 
under  the  law  governing  the  certification  of  teachers  or  a  contributor  to  or  par- 
ticipant in  the  "State  Institution  Teachers'  Pension  and  Retirement  Fund"  at 
some  time  during  the  year  immediately  preceding  September  1,  1941 ; 

(c)  Any  superintendent  of  an  educational  service  region,  assistant  superin- 
tendent of  an  educational  service  region,  Superintendent  of  Public  Instruction  ; 
any  person  employed  in  the  office  of  the  Superintendent  of  Public  Instruction  as 
an  executive ;  any  executive  of  the  boards  engaged  in  the  service  of  public  com- 
mon school  education  in  school  districts  within  this  system  of  which  the  Superin- 
tendent of  Public  Instruction  is  an  ex-officio  officer  ; 

(d)  Any  qualified  psychological  examiner  who  holds  a  valid  permit  under 
Section  14-1.09  of  The  School  Code  and  who  works  with  children  in  public  school 
programs  authorized  by  Sections  14-1.01  through  14-1.10  of  The  School  Code ; 

(e)  Any  employee  of  a  school  board  association  operating  in  compliance  with 
Article  23  of  the  School  Code  who  is  certified  under  the  law  governing  the 
certification  of  teachers ; 

(f)  Any  school  nurse  described  in  paragraph  (d)  of  Section  7-137  of  Article 
7  of  this  Code,  electing  in  accordance  with  that  section  to  become  a  member  of 
this  system ; 

(g)  Any  teacher,  dean  or  president,  of  a  Class  II  junior  college  and  any 
professional  associates  and  advisors  employed  in  the  office  of  such  dean  or  presi- 
dent, any  testing  officer,  counselor,  librarian,  or  person  performing  the  duties  of  a 
testing  officer,  counselor  or  librarian  in  Class  II  junior  colleges  who  is  certified 
under  the  law  governing  the  certification  of  teachers  ; 

(h)  Any  person  employed  by  the  Retirement  System  as  an  executive  who  is 
certified  under  the  law  governing  the  certification  of  teachers ;  and 

(i)  Any  director,  supervisor,  instructor,  counselor,  project  writer  or  other 
professional  personnel  employed  on  a  full-time  basis  or  if  not  full-time  on  a  per- 
manent and  continuous  basis  in  a  position  in  which  services  are  expected  to  be 
rendered  for  at  least  one  school  year,  by  and  under  the  supervision  and  control  of 
a  superintendent  of  an  educational  service  region,  provided  such  employment 
requires  the  employee  to  be  certified  under  the  law  governing  the  certification 
of  teachers  and  is  in  an  educational  program  serving  2  or  more  districts  in  ac- 
cordance with  a  joint  agreement  authorized  by  the  Illinois  School  Code  or  an 
educational  program  conducted  by  the  superintendent  of  an  educational  service 
region  in  conformity  with  Federal  legislation  authorizing  such  programs.  IPC, 
Sec.  16-106 

2.  Fvmding 

The  State  and  the  covered  employees  both  contribute  to  funding  the 
Teachers'  Retirement  System  of  the  State  of  Illinois.  The  covered  em- 
ployees are  required  to  contribute  61/2%  of  their  salary  payments  for 
each  year  after  June  30,  1971.  An  additional  1%  contribution  is  re- 
quired where  survivors'  benefits  are  desired.  IPC,  Sees.  16-152, 
16ML53.  *  . 
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The  State  contributes,  out  of  the  common  school  funds  and  other 
funds,  enough  to  meet  the  obligations  for  the  next  fiscal  year.  IPC, 
Sec.  16-158.  The  amount  estimated  is  actuarially  determined  to  meet: 

the  State  costs  for  retirement  allowances  and  .benefits  earned  by  the  members 
during  the  fiscal  year,  including  regular  interest  on  any  State  obligation  at  the 
beginning  of  the  year  for  the  cost  of  benefits,  retirement  allowances  and  benefits 
earned  in  prior  years  and  not  previously  provided  by  State  contributions.  IPC, 
Sec.  16-159. 

This  amount  contributed  by  the  State  may  not  be  less  than  1.2  multi- 
plied bv  the  contributions  of  the  members  of  the  plan.  IPC,  Sec. 
16-158. 

3.  Financing 

As  noted  supra,  p.  4-,  the  State  Treasury  is  the  source  of  funds  for 
the  Teachers'  Retirement  System,  and  use  of  these  funds  would  appear 
compellable  by  writ  of  mandamus.  Furthermore,  the  required  State 
contributions  are  made  "obligations  of  the  State  of  Illinois.''  IPC, 
Sec.  16-162. 

4-  Fiduciary  standards 

Members  of  the  Board  of  Trustees  of  the  State  Teachers'  Retirement 
System  are  required  to  take  an  oath  to  "diligently  and  honestly  admin- 
ister the  affairs  of  this"  plan.  Furthermore,  they  must  swear  that  they 
will  not  "knowingly  violate  or  wilfully  permit  to  be  violated  any  of 
the  provisions  of  law  applicable  to  the  retirement  svstem."  IPC,  Sec. 
16-166. 

The  investment  power  of  the  Board  of  Trustees  is  furthermore 
limited  by  statute.  They  may  invest  assets  of  the  trust  only  in  the  listed 
types  of  investment : 

Loans  upon  real  estate  shall  be  secured  by  first  mortgage  and  shall  not  exceed 
40%  of  the  value  of  the  realty  as  fixed  by  expert  appraisal.  The  board  may  hold, 
assign,  or  sell  any  of  the  securities  and  investments  of  the  system,  as  well  as  the 
proceeds  of  investments  and  any  moneys  belonging  to  the  system.  When  the  board 
determines  upon  the  investment  of  any  moneys  or  upon  the  conversion  or  sale  of 
any  securities,  it  shall,  by  resolution  duly  adopted  by  a  majority  vote  of  the  board 
members,  direct  the  custodian  to  so  invest  the  moneys  or  convert  or  sell  the 
securities. 

The  Board  may  also  invest  and  reinvest  the  reserves  as  follows  : 

1.  Bonds  or  other  obligations  which  are  payable  from  revenue  or  earnings 
specifically  pledged  therefor  of  a  public  utility  in  Illinois  which  is  municipally 
owned  either  directly  or  indirectly  through  any  civil  division,  authority  or  public 
instrumentality  of  the  municipality,  provided  : 

(a)  the  municipality  has  at  least  2,500  inhabitants  ; 

(b)  the  utility  has  been  in  operation  in  its  present  form  for  at  least  7  years  prior 
to  the  date  of  investments  ; 

(c)  bonds  or  obligations  of  such  utility  have  not  been  in  default  for  any  period 
longer  than  30  days ; 

(d)  the  rates  for  service  are  fixed  and  maintained  and  collected  at  all  times  so 
as  to  produce  sufficient  revenue  or  earnings  to  pay  all  operating  and  maintenance 
charges  and  both  the  principal  and  interest  on  such  bonds  or  obligations ; 

(e)  the  investment  in  any  one  issue  of  such  bonds  does  not  exceed  25%  of  such 
issue ; 

(f )  the  total  investment  in  these  types  of  security  does  not  exceed  15%  of  the 
total  investments  owned  by  the  system. 

2.  Bonds  or  other  obligations  which  are  payable  from  revenue  or  earnings 
specifically  pledged  therefor  of  a  public  utility  outside  of  the  State  of  Illinois 
which  is  federally  or  municipally  owned  either  directly  or  indirectly  through  any 
civil  division,  authority  or  public  instrumentality,  provided  : 

( a )  the  municipality  has  at  least  30,000  inhabitants ; 
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(b)  the  utility  has  been  in  operation  for  at  least  10  years  prior  to  the  date  of 
investment ; 

(c)  bonds  or  other  obligations  of  such  utility  have  not  been  in  default  for  any 
period  longer  than  30  days  ; 

(d)  the  rates  for  service  are  fixed  and  maintained  and  collected  at  all  times  so 
as  to  produce  sufficient  revenue  or  earnings  to  pay  all  operating  and  maintenance 
charges  and  both  the  principal  and  interest  on  such  bonds  or  obligations ; 

( e )  the  investment  in  any  one  issue  of  such  bonds  does  not  exceed  15%  of  such 
issue,  and  that  the  total  investment  in  this  type  of  security  does  not  exceed  10% 
of  the  total  investments  of  the  system. 

3.  Revenue  bonds  issued  by  the  University  of  Illinois,  or  any  school,  department 
or  division  thereof.  Southern  Illinois  University,  Illinois  State  Normal  Univer- 
sity. Eastern  Illinois  University.  Northern  Illinois  University,  and  Western  Illi- 
nois University,  provided  that  the  investment  in  any  single  issue  of  such  bonds 
shall  not  exceed  15%  of  such  issue,  nor  shall  the  total  amount  of  bonds  of  this 
type  exceed  5'%  of  the  total  investments  of  the  system. 

4.  Obligations  guaranteed  by  the  Government  of  the  Dominion  of  Canada,  or 
by  any  province  of  Canada,  or  by  any  Canadian  city  with  population  of  not  less 
than  150,000  inhabitants,  provided  : 

(a )  they  are  payable  in  United  States  currency  ; 

(b)  that  the  investment  in  any  one  issue  of  bonds  does  not  exceed  10%  of  an 

issue  :  and 

(c)  the  total  investments  in  Canadian  securities  shall  be  limited  to  5%  of  the 
total  investment  account  of  the  system. 

5.  Bonds  or  other  obligations  of  the  Commonwealth  of  Puerto  Rico,  provided 
that  the  investment  in  any  one  issue  of  bonds  thereof  does  not  exceed  10%,  and 
that  the  total  investment  in  all  securities  of  the  said  Commonwealth  of  Puerto 
Rico  shall  be  limited  to  2%  of  the  total  investment  account  of  the  system. 

(5.1)  Direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  which  are  guaranteed  as  to  the  payment  of 
principal  and  interest  by  the  State  of  Israel,  on  the  following  conditions  : 

(a)  The  total  investments  in  such  obligations  shall  not  exceed  5%  of  the  book 
value  of  the  aggregate  investments  owned  by  the  fund ; 

(b)  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  or 
interest  on  any  of  its  direct  general  obligations  on  the  date  of  such  investment ; 

(c)  The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States : 

(d)  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90  days 
from  date  of  purchase : 

(e)  The  investment  in  these  obligations  has  been  approved  in  writing  by  invest- 
ment counsel  employed  by  the  board,  which  counsel  shall  be  a  national  or  state 
bank  or  trust  company  authorized  to  do  a  trust  business  in  the  State  of  Illinois, 
or  an  investment  advisor  qualified  under  the  Federal  Investment  Advisors  Act  of 
1940  and  registered  under  the  Illinois  Securities  Act  of  1953 ; 

(f)  The  system  making  the  investment  shall  have  at  least  $5,000,000  of  net 
assets. 

6.  Bonds,  debentures  or  other  evidences  of  indebtedness  (including  railroad 
equipment  trust  certificates)  of  any  corporation  created  or  existing  under  the  laws 
of  the  United  States  or  any  state,  district  or  territory  thereof. 

7.  Common  and  preferred  stocks  which  are  legal  investments  for  trust  funds 
under  the  laws  of  this  state,  provided  : 

(a)  the  stocks  are  listed  on  a  national  securities  exchange  as  defined  in  the 
Federal  Securities  Exchange  Act ; 

(fo)  the  stocks  are  issued  or  guaranteed  by  a  corporation  credited  or  existing 
under  the  laws  of  the  United  States  or  any  state,  district  or  territory  thereof ; 

(c)  the  corporation  which  issued  or  guaranteed  the  stock  is  not  in  arrears  on 
payment  of  dividends  on  its  preferred  stock  ; 

(d)  the  corporation  which  issued  or  guaranteed  the  stock  has  paid  a  cash 
dividend  on  its  common  stock  in  each  of  the  10  years  next  preceding  the  date  on 
which  the  stock  is  to  be  purchased,  and  its  net  earnings  available  for  dividends  on 
common  stock  during  this  period  were  at  least  equal  to  the  amount  of  the 
dividends  paid  on  such  stock  : 

(e)  the  total  book  value  of  all  stocks  owned  by  the  System  shall  not  exceed  40 
percent  of  the  total  book  value  of  all  investments  of  the  System  ; 

(f )  the  book  value  of  stock  investments  in  any  one  corporation  shall  not  exceed 
5  percent  of  the  maximum  amount  which  may  be  invested  in  stocks,  determined 
as  of  the  date  of  the  investment,  and  the  investments  in  the  stock  of  any  one 
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corporation  shall  not  exceed  1  percent  of  the  total  outstanding  stock  of  such 
corporation ; 

(g)  the  investment  in  stock  is  approved  hy  at  least  %  of  the  members  of  the 
board  after  having  been  recommended  in  writing  by  a  national  or  state  bank  or 
trust  company  which  is  authorized  to  do  a  trust  business  in  the  State. of  Illinois 
and  is  employed  by  the  board  as  agent  or  corporate  trustee ;  and 

(h)  the  preferred  stocks  must  be  issued  or  guaranteed  by  a  corporation  which, 
for  a  period  of  5  fiscal  years  next  preceding  the  date  of  investment  for  which  the 
necessary  statistical  data  are  available  in  published  fiscal  year  statements,  had 
average  annual  net  income  plus  average  annual  fixed  charges  at  least  equal  to  2 
times  the  sum  of  its  average  annual  fixed  charges,  and  which,  for  the  last  2  fiscal 
years  of  such  period,  had  annual  net  income  plus  annual  fixed  charges  of  at  least 
iy2  times  the  sum  of  its  dividend  requirements  for  preferred  stock  and  its  fixed 
charges. 

8.  Obligations  of  the  International  Bank  for  Reconstruction  and  Development. 

9.  Obligations  of  the  Inter- American  Development  Bank. 

10.  Unlisted  Common  Stocks  (other  than  mutual  funds)  or  the  following  types 
of  institutions  whose  securities  are  not  listed  on  any  such  securities  exchange : 
(a)  any  bank  which  is  a  member  of  the  Federal  Deposit  Insurance  Corporation 
having  capital  funds  represented  by  capital  stock,  surplus  and  undivided  profits 
of  at  least  $20,000,000;  (b)  any  life  insurance  company  having  capital  funds 
represented  by  capital  stock,  special  surplus  funds  and  unassigned  surplus 
totalling  at  least  $50,000,000 ;  and  (c)  any  fire  or  casualty  insurance  company,  or 
a  combination  thereof,  having  capital  funds  represented  by  capital  stock,  net 
surplus  and  voluntary  reserves  of  at  least  $50,000,000. 

For  the  purpose  of  this  section,  fixed  charges  shall  mean  interest  on  funded  or 
unfunded  debt  and  contingent  interest  charges.  IPC,  Sec.  16-179. 

The  limitations  on  investment  of  the  assets  of  the  Trust  by  the  Board 
of  Trustees  are  only  to  apply  at  the  time  of  purchase  of  the  particular 
asset  and  "shall  not  require  liquidation  of  any  investment  at  that 
time."  IPC,  Sec.  16-179.  This  would  appear  to  preclude  purchase  of 
the  prohibited  types  of  assets,  but  once  purchased,  there  can  be  no 
forced  liquidation  of  assets. 

The  Board  of  Trustees  of  the  plan  may  invest  the  funds  of  the  plan 
in  and  commingle  with,  the  investment -funds  under  the  Illinois  Board 
of  Investment,  organized  under  IPC,  Article  22A.  IPC,  Sec.  16-179.1. 
The  book  value  of  all  commingled  funds  may  not  exceed  the  equity 
value  of  funds  permitted  invested  under  IPC,  Sec.  16-179,  i.e.  40% 
of  the  book  value  of  all  investments  of  the  system. 

It  is  a  Class  A  misdemeanor  for  any  trustee,  member,  employee  or 
person  on  the  Board  of  Trustees  to : 

knowingly  make  *  *  *  any  false  statement  or  falsifies  or  permits  to  be  falsified 
any  record  of  this  retirement  system  in  any  attempt  to  defraud  such  system  as  a 
result  of  such  act,  or  intentionally  or  knowingly  defraud  *  *  *  this  retirement  sys- 
tem in  any  manner  *  *  *  IPC,  Sec.  16-198. 

D.  JUDGES  RETIREMENT  SYSTEM  OF  ILLINOIS 

1.  Coverage 

The  Judges  Retirement  System  of  the  State  of  Illinois  extends  its 
coverage  to  judges  of  the  various  State  courts,  police  magistrates, 
masters  in  chancery  and  civil  referees  of  the  Municipal  Courts  of  Chi- 
cago. IPC,  Sec.  18-112.  It  also  covers  any  person  who  is  paid  for  per- 
sonal services  as  the  administrative  director  appointed  by  the  Supreme 
Court  and  who  had  previously  been  a  participant  in  the  plan.  IPC. 
Sec.  18-108.  The  State  courts  covered  by  the  plan  are  the  Supreme 
Court,  Appellate  Court  and  Circuit  Court,  and  the  Court  of  Claims  (to 
the  extent  that  the  judges  of  the  latter  are  not  covered  by  the  general 
employees'  pension  plan) .  IPC,  Sec.  18-107. 
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2.  Funding 

The  judges  covered  by  the  plan  and  the  State  of  Illinois  both  con- 
tribute to  funding  the  Judges  Retirement  System.  The  covered  em- 
ployees are  required  to  contribute,  after  1967,  7y2%  of  their  pay- 
ments of  salary  for  the  basic  pension  annuity.  IPC,  Sec.  18-133. 
Widows'  annuities  are  another  2y2%  of  each  salary  payment,  after 
July  12, 1953.  IPC,  Sec.  19-34. 

The  State  of  Illinois  is  required  to  contribute  an  annual  appropria- 
tion which,  when  combined  with  the  employee  contributions,  will  pro- 
vide sufficient  funds  to : 

meet  the  costs  of  maintaining  this  system  in  accordance  with  the  following  method 
of  funding : 

The  State's  contribution  applicable  to  any  fiscal  year  shall  be  the  sum  of  (1) 
the  amounts  estimated  to  be  required,  on  the  basis  of  the  actuarial  tables  adopted 
by  the  Board  .  .  .  for  annuities  during  the  year  in  excess  of  the  accumulated  con- 
tributions of  the  judges  retired  during  the  year;  plus  (2)  the  estimated  expenses 
of  administration  for  the  year ;  or  (3)  an  amount  equal  to  the  retirement  annuity 
and  widow's  annuity  contributions  of  the  participants  during  the  year  and  the 
estimated  amount  required  to  pay  all  annuities  and  expenses  for  the  succeeding 
year.  IPC,  Sec.  18-131. 

S.  Financing 

As  noted  supra,  p.  36,  the  State  Treasury  is  the  source  of  funds  for 
the  J udges  Retirement  System  of  the  State  of  Illinois,  and  use  of  these 
funds  to  pay  benefits  would  appear  compellable  by  writ  of  mandamus. 

Furthermore,  the  State's  required  payments  for  benefits  and  admin- 
istrative expenses  of  the  plan  are  made  "obligations  of  the  State".  IPC, 
Sees.  18-153, 18-132. 

4.  Fiduciary  standards 

The  Board  of  Trustees  of  the  Judges  Retirement  System  of  the 
State  of  Illinois  are  required  to  swear  an  oath  that  they  will  "diligently 
and  honestly  administer  the  affairs  of  the  retirement  system,  and  will 
not  knowingly  violate  or  wilfully  permit  to  be  violated  any  of  the  pro- 
visions of  this  Article."  IPC,  Sec.  18-135. 

The  trustees  do  not  invest  the  assets  of  the  Judges  Retirement  Sys- 
tem of  the  State  of  Illinois.  Rather,  this  function  is  transferred  to  the 
Illinois  State  Board  of  Investment,  organized  under  IPC,  Article  22A. 
IPC,  Sec.  18-141. 

Xo  trustee  or  employee  of  the  Board  of  Trustees  may  have  any  di- 
rect interest  in : 

income,  gains  or  profits,  of  any  investments  made  by  the  board,  nor  shall  he  re- 
ceive any  pay  or  emolument  for  services  in  connection  with  any  investment.  No 
such  trustee  or  employee  shall  become  an  endorser  or  surety,  or  in  any  manner 
an  obligor  for  money  loaned  or  borrowed  from  the  system.  IPC,  Sec.  18-159. 

Violation  of  this  prohibition  against  direct  conflict  of  interest  con- 
stitutes a  "petty  offense."  12 

It  is  a  Class  A  misdemeanor  for  an  individual  to  knowingly  make 
any  "false  statement,  or  falsify  or  permit ...  to  be  falsified  any  record 
of  this  system,  in  any  attempt  to  defraud."  IPC,  Sec.  18-162. 

13  "Petty  Offense"  is  defined  by  the  Illinois  criminal  laws  as  the  least  serious  of  criminal 
offenses,  usually  punished  by  a  "period  of  conditional  discharge"  and/or  a  fine.  38  111.  Rev. 
Stat.,  Sees.  1005-5-1  ;  1005-3-3 (f). 
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E.  STATE  EMPLOYEES  PENSION  PLAN 

1.  Coverage 

The  State  Employees'  Retirement  System  of  the  State  of  Illinois 
extends  coverage  to  any  "regular  classified  or  unclassified  officer  or 
employee"  of  the  State,  paid  to  furnish  personal  services.  The  statute 
defines  employment  in  terms  of  the  elements  of  receipt  of  a  salary,  in 
return  for  personal  services,  rendered  to  the  State,  paid  on  a  warrant 
of  the  Department  or  from  an  elected  or  duly  appointed  officer  of  the 
State,  drawn  by  the  State  Comptroller  upon  the  State  Treasurer,  in  a 
position  normally  requiring  at  least  900  work  hours  per  year.  IPC, 
Sec.  14-108.  This  plan  includes  "a  person  elected  to  a  State  office  or  as 
a  clerk  of  the  Appellate  Court .  .  ."  as  long  as  that  individual  so  elects 
membership  in  the  plan.  IPC,  Sec.  14-143. 

The  term  "Department"  used  above  is  defined  to  include: 

Any  department,  institution,  board,  commission,  officer,  court  or  any  agency 
of  the  State  receiving  State  appropriations  and  having  power  to  certify  pay- 
rolls to  the  State  Comptroller  authorizing  payments  of  salary  or  wages  against 
such  appropriations,  or  against  trust  funds  held  by  the  State  Treasurer,  or  any 
State  employees  not  for  profit  association  or  organization  herein  referred  to  as  a 
State  employees  association  which  has  as  its  membership  limited  to  State  em- 
ployees and  members  of  a  State  retirement  system  so  long  as  such  State  employees 
association  makes  contributions  on  behalf  of  its  employees  the  amounts  required 
by  this  Article  to  be  made  by  employees  and  by  the  State  as  determined  by  the 
board  of  trustees,  except  those  departments  included  under  the  term  "Employer" 
in  the  State  Universities  Retirement  System.  IPC,  Sec.  14-107. 

Specifically  excluded  from  the  term  "employee"  for  purposes  of  the 
State  Employees'  Retirement  System  are  members  of  the  State  Legis- 
lature, incumbents  of  offices  elected  by  vote  of  less  than  the  entire 
State  (and  including  clerks  of  the  Appellate  Court  within  the  plans), 
appointees  of  the  Governor  under  the  Civil  Administrative  Code, 
unless  the  individual  elects  coverage,  Judges  of  a  court  of  record  or 
persons  receiving  pensions  under  the  Judges  Retirement  System,  per- 
sons covered  by  or  eligible  for  coverage  under  the  Teachers'  Retire- 
ment System,  the  State  Universities'  System,  or  the  Judges  Retire- 
ment Svstem  of  Illinois,  or  employees  of  municipalities  or  subdivisions 
of  the  State.  IPC,  Sec.  14-108. 

2.  Funding 

Both  the  State  and  the  covered  employees  contribute  to  the  funding 
of  the  Employees'  Retirement  System.  The  employees  covered  con- 
tribute 6%%  of  earnable  compensation  after  1971.  Policepersons  and 
firepersons  contribute  at  a  rate  of  7%.  An  additional  contribution  is 
required  for  survivors'  benefits  and  for  service  retirement 

allowances  (2i/2%).  IPC,  Sec.  14-171. 

The  State  contributes  an  amount  annually  which,  together  with 
members  contributions,  interest  income  from  investments  and  other 
income  of  the  system,  is  sufficient  to  meet  the  costs  of  "maintaining 
and  administering  the  system  on  a  funded  basis  in  accordance  with 
actuarial  reserve  requirements."  IPC,  Sec.  14-169.  The  State  contri- , 
butions  must  equal  at  least  the  annual  average  of  the  projected  ex- 
penditures over  the  next  10  years  for  purposes  of : 

(1)  State  annuity;  (2)  prior  service  annuity;  (3)  the  part  of  reversionary 
annuity  derived  from  other  than  accumulated  contributions;  (4)  death  benefit 
except  accumulated  contributions  or  any  part  thereof;  (5)  survivors  annuity; 
(6)  ordinary  disability  benefit;   (7)  accidental  disability  benefit;   (8)  acci- 
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dental  death  benefit  except  that  part  consisting  of  accumulated  contributions ; 
(9)  widow's  annuity  except  that  part  consisting  of  employee  contributions  there- 
for, and  (10)  administration  expense  *  *  *.  IPC,  Sec.  14-169. 

The  computation  of  annual  expenditure  shall  also  consider  factors 
of  probable  future  retirements,  death,  interest  earnings,  and  employ- 
ment turnover.  Furthermore,  excess  contributions  will  be  credited  to 
a  contingent  reserve  for  accrued  and  accruing  liabilities  of  the  system. 
IPC,  Sec.  14-169. 

The  annual  contributions  from  both  the  trust  funds  and  Federal 
moneys  are  the  aforementioned  amounts,  less  expenditures  for  ad- 
ministration, computed  in  ratio  of  the  total  members  to  be  paid  bene- 
fits to  the  total  covered  for  forthcoming  years.  These  figures  may  not 
be  varied  from  the  statutory  computations.13 

With  regard  to  the  Illinois  State  Toll  Highway  Commission,  and 
its  employees,  contributions  by  the  State  are  made  by  the  Commission 
in  an  amount  to  provide  actuarial  reserves  and  full  funded  require- 
ments. IPC,  Sec.  14-169. 

3.  Financing 

As  noted  supra,  page  36.  the  State  Treasury  is  the  source  of  funds  for 
the  Employees'  Retirement  System  and  use  of  these  funds  to  pay 
benefits  would  appear  compellable  by  writ  of  mandamus. 

Furthermore,  the  State's  required  payments  for  annuities,  bene- 
fits, allowances  and  expenses  of  administration  are  "obligations  of  the 
State.''  IPC.  Sec.  14-170. 

4.  Fiduciary  standards 

The  Trustees  of  the  system  must  take  an  oath  not  to  "knowingly 
violate  or  wilfully  permit  the  violation  of  any  of  the  provisions  of 
law  applicable  to  the  system,"  and  that  they  will  "diligently  and 
honestly  administer  the  affairs  of  the  system/'  IPC,  Sec.  14-172. 

The  investment  function  with  regard  to  funds  of  the  Employees* 
Retirement  System  is  conducted  by  the  Illinois  State  Board  of  In- 
vestment, not  the  Board  of  Trustees  of  the  System.  IPC.  Sec.  14-179. 

Furthermore,  no  trustee  or  employee  of  the  Board  is  permitted  to 
have  any  direct  interest  in : 

the  income,  gains  or  profits  of  any  investments  made  by  the  board,  nor  shall  any 
such  person  receive  any  pay  or  emolument  for  services  in  connection  with  any 
investment.  No  trustee  or  employee  of  the  board  shall  become  an  endorser  or 
surety  or  in  any  manner  an  obligor  for  money  loaned  by  or  borrowed  from  the 
system.  IPC,  Sec.  14-194. 

Violations  of  these  prohibitions  constitute  petty  offenses. 

It  is  a  Class  A  misdemeanor  for  any  person  to  knowingly  make  a 
false  statement  or  falsify  a  record  of  the  Employees'  Retirement  Sys- 
tem with  intent  to  defraud  the  System.  IPC,  Sec.  14-198. 

//.  The  Plans  Applicable  to  Employees  of  Local  Governments 

The  State  of  Illinois  has  established  a  number  of  pension  plans  for 
employees  of  the  local  governmental  units  as  well  as  plans  for  State 
employees.  Furthermore,  it  would  appear  that  there  is  one  legal  non- 
statutory pension  plan  for  local  government  units:  the  plan  of  the 
Chicago  Transit  Authority.  This  second  part  of  the  report  will  discuss 
these  plans  and  their  requirements  with  regard  to  coverage,  funding, 
financing,  and  fiduciary  standards.  Again,  where  there  is  no  abrogat- 


w  Illinois  State  Employees'  Association  v.  McCarter,  9  111.  App.  3d  7G4  (1973). 
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ing  or  amendatory  statute,  the  general  State  law  on  fiduciary  stand- 
ards and  criminal  sanctions  enforcing  such  laws  would  appear 
applicable.14 

A.  STATUTORY  PLANS  FOR  LOCAL  EMPLOYEES 

Under  the  Illinois  Pension  Code  there  are  thirteen  major  pension 
programs  for  local  employees :  the  Policemen's  Pension  Fund  (Munici- 
palities 500,000  and  Under) ;  the  Firemen's  Annuity  and  Benefit  Fund 
(Cities  over  500,000) ;  the  Firemen's  Pension  Fund  (Municipalities 
500,000  and  Under) ;  the  Policemen's  Annuity  and  Benefit  Fund 
(Cities  500,000  and  Over) ;  the  Illinois  Municipal  Retirement  Fund; 
the  Municipal  Employees',  Officers',  and  Officials'  Annuity  and  Benefit 
Fund  (Cities  over  500,000  Inhabitants)  ;  the  County  Employees'  and 
Officiers'  Annuity  and  Benefit  Fund  (Counties  over  500,000  Inhabi- 
tants) ;  the  Forest  Preserve  District  Employees'  Annuity  and  Benefit 
Fund ;  the  Laborers'  and  Eetirement  Board  Employees'  Annuity  and 
Benefit  Fund  (Cities  over  500,00  Inhabitants)  ;  the  Park  Employees' 
and  Retirement  Board  Employees'  Annuity  and  Benefit  Fund  (Cities 
over  500,000) ;  the  Sanitary  District  Employees'  and  Trustees"  An- 
nuity and  Benefit  Fund;  the  Public  School  Teachers'  Pension  and 
Retirement  Fund  (Cities  over  500,000  Inhabitants) ;  and  the  Closed 
Funds  (for  House  of  Correction  Employees  and  Public  Library 
Employees). 

1.  Policemen's  Pension  Fund  (municipalities  500,000  and  under) 

a.  Coverage 

The  Policemen's  Pension  Fund  covers  all  "policemen"  employed  by 
municipalities,  including  "any  city,  village,  or  incorporated  town  of 
not  less  than  5,000  nor  more  than  500,000  inhabitants,"  as  determined 
from  the  latest  United  States  census  survey.  Towns  of  less  than  5,000 
inhabitants  may  bring  their  policemen  under  this  fund  by  referendum. 

The  definition  of  "policeman"  for  the  purposes  of  the  Policemen's 
Pension  Fund  is  any  person  who : 

(a)  is  heretofore  or  hereafter  appointed  to  the  police  force  of  a  police  depart- 
ment and  sworn  and  commissioned  to  perform  police  duties  ;  and  (b)  is  found  upon 
examination  of  a  duly  licensed  physician  or  physicians  selected  by  the  Board  to 
be  physically  and  mentally  fit  to  perform  the  duties  of  a  policeman;  and  (c) 
within  3  months  after  receiving  his  first  appointment,  and  if  reappointed,  within 
3  months  thereafter,  makes  written  application  to  the  board  to  come  under  the 
provisions  of  this  Article.  IPC,  Sec.  3-106. 

The  definition  of  policeman  notwithstanding,  certain  individuals  may 
not  become  members  of  the  Policemen's  Pension  Fund  or  be  covered 
thereunder.  Included  therein  are  certain  policemen  who,  as  of  July  1, 
1963,  are  at  least  36  years  of  age  and  have  served  as  policemen  for  at 
least  25  years,  as  well  as : 

Part-time  policemen,  special  policemen,  night  watchmen,  temporary  employees, 
traffic  guards  or  so-called  auxiliary  policemen  specially  appointed  to  aid  or  di- 
rect traffic  at  or  near  schools  or  public  functions,  or  to  aid  in  civil  defense,  mu- 
nicipal parking  lot  attendants,  clerks  or  other  civilian  employees  of  a  police 
department  who  perform  clerical  duties  exclusively  *  *  *  IPC,  Sec.  3-109. 

b.  Funding 

Policemen  contributing  to  the  Policemen's  Pension  Fund  must  con- 
tribute 7y2%  of  their  salary  after  1971.  "Salary"  for  purposes  of  plan 


14  See  supra,  fns.  4  and  5,  at  36. 
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contributions,  includes  only  the  annual  salaries,  and  excludes  overtime 
pay,  holiday  pay,  bonus  or  merit  pay.  IPC,  Sec.  3-125(2). 

The  local  governments  whose  policemen  are  covered  by  the  Police- 
men's Pension  Fund  are  required  by  the  State  to  contribute  to  funding 
of  the  fund.  Their  contributions  are  in  an  amount  which,  when  added 
to  the  members  contributions  and  all  other  receipts  of  the  fund,  will 
meet  the  "annual  requirements  of  the  police  pension  fund."  IPC,  Sec. 
3-125.  A  reserve  is  .also  required  to  be  established  by  the  Board  of 
Trustees  of  the  Policemen's  Pension  Fund  in  an  amount  not  less  than 
$10,000  for  each  policeman  and  beneficiary  in  each  municipality. 
This  is  to  be  from  municipality  contributions  as  well  as  employee 
contributions. 

c.  Financing 

The  city  council  or  board  of  trustees  of  the  municipality  whose  em- 
ployees are  covered  by  the  Policemen's  Pension  Fund  must  finance 
their  contributions  by  an  annual  property  tax.  IPC,  Sec.  3-125.  The 
tax  must  be  sufficient  to  fund  the  plan's  annual  requirements  and  to 
provide  the  required  reserve  fund.  IPC,  Sec.  3-125.  The  tax  shall  be 
levied  and  collected  in  the  same  manner,  and  additional  to,  any  other 
general  taxes  of  the  municipality.  IPC,  Sec.  3-125. 

d.  Fiduciary  standards 

The  Trustees  of  the  Board  of  Trustees  of  the  Policemen's  Pension 
Fund  are  limited  in  their  ability  to  invest  the  assets  of  the  fund.  They 
may  invest  such  assets  only  in : 

Interest  bearing  bonds  or  tax  anticipation  warrants  of  the  United  States,  of 
the  State  of  Illinois,  or  of  any  county,  township  or  municipal  corporation  of  the 
State  of  Illinois ;  insured  withdrawable  capital  accounts  of  State  chartered  sav- 
ings and  loan  associations;  insured  withdrawable  capital  accounts  of  federal 
chartered  federal  savings  aand  loan  associations  if  the  withdrawable  capital  ac- 
counts are  insured  by  the  Federal  Savings  and  Loan  Insurance  Corporation ;  and 
in  savings  accounts  or  certificates  of  deposit  of  a  national  or  State  bank.  All  sec- 
urities shall  be  deposited  with  the  treasurer  of  the  municipality,  and  be  subject 
to  the  order  of  the  Board.  Interest  on  such  investments  shall  be  credited  to  the 
account  of  the  pension  fund.  IPC,  Sec.  3-135. 

No  other  specific  provisions  of  the  applicable  section  of  the  Illinois 
Pension  Code  regulate  the  fiduciary  standards  of  the  Board  of  Trustees 
of  the  Policemen's  Pension  Fund. 

Firemen 's  Pension  Fund  (municipalities  500fl00  and  under) 
a.  Coverage 

The  employees  of  the  full-time,  paid  fire  department  of  any  city, 
township,  village,  or  incorporated  town  of  not  less  than  5,000  nor  more 
than  500,000  inhabitants,  by  the  latest  United  States  census,  may  be 
covered  by  the  Firemen's  Pension  Fund.  Electing  towns  of  less  than 
5,000  inhabitants  but  with  a  paid  full-time  fire  department  may  also 
be  covered,  as  may  be  firemen  of  any  fire  protection  district  with  a 
full-time  fire  department. 

The  term  "firemen"  for  the  purposes  of  the  Firemen's  Pension  Fund, 
is  defined  to  include : 

(a)  Any  person  who  on  July  11,  1919,  was  entitled  to  benefits  of  "An  Act  to 
create  a  Board  of  Trustees  of  the  firemen's  pension  fund ;  to  provide  and  dis- 
tribute such  fund  for  the  pensioning  of  disabled  firemen,  and  the  widows  and 
minor  children  of  deceased  firemen.  .  .  . 
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(b)  In  cities  which  have  adopted  "An  Act  to  regulate  the  civil  service  of  cities", 
approved  March  20,  1895.  as  amended,  any  person  who  has  been  or  may  be  ap- 
pointed to  any  position  classified  by  the  civil  service  commission  of  such  city,  in 
the  fire  service  of  such  city  ;  and 

(c)  In  municipalities  which  have  not  adopted  the  Civil  Service  Act  .  .  .  any 
person  who  has  been  or  may  be  appointed  to  any  fulltime  position  in  the  fire  de- 
partment or  service  of  such  municipality  ;  and 

(d)  Any  person  who  would  have  been  included  as  a  fireman  under  sub-para- 
graphs (b)  or  (c)  above  except  that  he  served  as  a  de  facto  and  not  as  a  de  jure 
fireman.  IPC,  Sec.  4-106. 

b.  Funding 

Both  the  municipality  and  the  covered  firemen  contribute  to  the 
funding  of  the  Firemen's  Pension  Fund.  The  covered  employees  are  re- 
quired to  contribute  5%  of  their  salary  for  years  after  1947.  IPC,  Sec. 

4-  124. 

The  applicable  municipality  is  required  to  contribute  an  amount 
which,  in  conjunction  with  other  receipts  of  the  fund  (including  fines 
for  violations  of  the  fire  ordinances  of  the  municipality),  will  suffice 
to: 

(1)  meet  the  annual  requirements  of  the  pension  fund  ;  and 

(2)  provide  actuarial  reserves  for  the  annuities  and  benefits  to  be  earned  by 
the  firemen  during  the  year,  and  said  actuarial  reserve  requirements  shall  be 
computed  at  a  rate  of  not  less  than  17.5%  of  the  salaries  and  wages  to  be  paid 
to  the  firemen  for  the  ensuing  year  ;  and 

(3)  Provide  for  the  amortization  of  the  unfunded  accrued  liabilities,  including 
liabilities  on  account  of  pensions  and  benefits  in  force  at  such  date,  as  determined 
as  of  December  31.  1966,  by  the  Pension  Division  of  the  Department  of  Insur- 
ance .  .  .  over  a  period  of  40  years  from  such  date  using  an  interest  rate  assump- 
tion of  4%  per  annum.  IPC,  Sec.  4-118. 

c.  Financing 

The  municipal  contributions  to  the  plan's  fund  are  financed  by  a 
compulsory  property  tax  on  all  taxable  property  within  the  jurisdic- 
tion. The  tax  must  be  levied  and  collected  in  addition  to  other  general 
taxes  and  in  the  same  manner  as  other  general  taxes.  IPC,  Sec.  4—118. 

d.  Fiduciary  standards 

The  monies  collected  by  the  special  tax  levied  by  the  city  are  to  be 
kept  in  a  segregated  fund.  IPC,  Sec.  4-118.  Furthermore,  the  Board  of 
Trustees  of  the  Firemen's  Pension  Fund  are  restricted  in  their  ability 
to  invest  the  fund's  assets  (reserves),  to: 

interest  bearing  bonds  of  the  United  States,  or  of  the  State  of  Illinois,  or  of  any 
county,  city,  township,  village,  incorporated  town,  municipal  corporation  or  school 
district  in  this  State ;  or  in  tax  anticipation  warrants  issued  by  any  city,  town- 
ship, village,  incorporated  town,  or  fire  protection  district  included  within  this 
Article ;  insured  withdrawable  capital  accounts  of  State  chartered  savings  and 
loan  associations ;  insured  withdrawable  capital  accounts  of  federal  chartered 
federal  savings  and  loan  associations  if  the  withdrawable  capital  accounts  are 
insured  by  the  Federal  Savings  and  Loan  Insurance  Corporation ;  and  in  savings 
accounts  or  certificates  of  deposit  of  a  national  or  State  bank.  Bonds  purchased 
hereunder  shall  be  registered  in  the  name  of  the  Board.  IPC,  Sec.  4-128. 

3.  Policemen's  Annuity  and  Benefit  Fund  (cities  over  oOOftOO) 

a.  Coverage 

,  The  Policemen's  Annuity  and  Benefit  Fund  (PABF)  covers  police- 
men employed  by  cities  of  500,000  or  more  inhabitants.  IPC,  Sec. 

5- 101.  The  Code  also  defines  "policemen,"  for  the  purposes  of  the 
PABF,  to  include :  ■ 
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(a)  An  employee  in  the  regularly  constituted  police  department  of  a  city 
appointed  and  sworn  or  designated  by  law  as  a  peace  officer  with  the  title  of 
policeman,  policewoman,  chief  surgeon,  police  surgeon,  police  dog  catcher,  police 
kennelman,  police  matron,  and  members  of  the  police  force  of  the  police  depart- 
ment ;  and 

(b)  An  employee  as  defined  in  sub-paragraph  (a)  immediately  above  who  is 
serving  in  the  regularly  constituted  police  department  of  a  city  in  a  rank  or  posi- 
tion which  is  exempt  from  civil  service  and  who,  immediately  prior  to  the  time 
he  began  such  service,  was  a  participant  in  the  Policemen's  Annuity  and  Bene- 
fit Fund  Act ;  and 

(c)  Any  policeman  of  a  park  district  transferred  to  the  employment  of  a  city 
under  the  "Exchange  of  Functions  Act  of  1957."  IPC,  Sec.  5-109. 

b.  Funding 

Both  the  cities  involved  and  the  employees  covered  under  the  PABF 
must  contribute  to  its  funding.  The  covered  employees  are  required  to 
contribute  7%  of  their  annual  salaries  to  the  fund  for  age  and  salary 
annuities.  IPC,  Sec.  5-169.  They  must,  furthermore,  contribute  an 
additional  1%  of  their  salaries  if  they  desire  widow's  or  widower's  an- 
nuities. IPC,  Sec.  5-170.  After  1962,  to  defray  the  cost  of  ordinary 
death  benefits  each  policeman  must,  in  addition,  contribute  $2.50  per 
month  of  active  duty  to  the  fund.  IPC,  Sec.  5-171. 

The  cities  must  contribute  9  5/7%  of  the  salaries  of  the  employees 
covered  by  the  plan.  IPC,  Sec.  5-169.  Furthermore,  the  cities  must 
contribute  2%  of  the  employees'  salaries  to  cover  elected  employees' 
choices  for  survivors'  benefits.  IPC,  Sec.  5-170.  The  city,  in  addition, 
shall  contribute  an  annual  sum  of  $224,000  to  defray  the  costs  of  ordi- 
nary death  benefits.  IPC,  Sec.  5-170.  When  a  policeman  receives  duty 
disability  benefits  the  city  must  contribute,  in  lieu  of  salary  deductions, 
the  equivalent  amount.  IPC,  Sec.  5-172.  Similar  contributions  are  re- 
quired for  ordinary  contributions  of  policemen  receiving  ordinary  dis- 
ability benefits.  IPC,  Sec.  5-173.  The  maximum  a  city  under  the  fund 
may  be  required  to  contribute  is  $9,700,000  times  the  proper  factor  for 
that  year  (the  factor  for  1974  was  1.90,  and  for  1975  it  is  1.97).  IPC, 
Sec.  5-168. 

c.  Financing 

The  cities  covered  by  the  PABF  must  levy  an  annual  general  prop- 
erty tax  to  pay  the  amounts  required  by  the  Illinois  Pension  Code. 
IPC,  Sec.  5-168.  The  tax  must  be  general,  and  must  be  additional  and 
levied  and  collected  as  other  general  taxes.  IPC,  Sec.  5-168. 

d.  Fiduciary  Standards 

The  Board  of  Trustees  of  the  Policeman's  Annuity  and  Benefit  Fund 
are  restricted  in  their  investment  of  funds  of  the  pension.  They  may 
only  invest  in  certain  statutorily  delineated  funds,  to  wit: 

(a)  Interest  bearing  bonds,  notes  or  bills  of  the  United  States  or  obligations 
fully  guaranteed  as  to  the  payment  of  both  principal  and  interest  by  the  United 
States,  or  interest  bearing  bonds  of  the  State  of  Illinois,  or  of  any  county,  city, 
village,  incorporated  town,  municipal  corporation  or  school  district  in  this  state. 

(b)  Tax  anticipation  warrants  issued  by  the  State  of  Illinois,  or  the  city 
in  which  such  annuity  and  benefit  fund  is  operating,  or  of  the  county  in  which 
such  city  is  located,  or  of  any  school  district  within  such  city,  or  of  any  annuity 
and  benefit  fund,  annuity  and  retirement  fund,  or  any  pension  fund  now  or 
hereafter  in  operation  in  such  city. 

(c)  Revenue  bonds  issued  by  the  University  of  Illinois,  or  any  school,  depart- 
ment or  division  thereof,  or  in  any  university  owned  by  the  State  of  Illinois,  or 
any  school  department  or  division  thereof,  provided  that  the  investment  in  any 
single  issue  of  such  bonds  shall  not  exceed  15%  of  such  issue,  nor  shall  the  total 
amount  of  bonds  of  this  type  exceed,  at  any  time,  5%  of  the  total  investments  of 
the  fund. 
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(d)  Bonds  or  other  evidences  of  indebtedness  of  any  public  utility  corporation, 
and  bonds  or  other  evidences  of  indebtedness  of  any  industrial  or  financial  corpo- 
ration including  certificates  of  deposit  issued  by  a  national  or  State  bank  or 
trust  company  authorized  to  do  business  in  the  State  of  Illinois,  provided  interest 
has  been  paid  by  the  corporation  on  its  indebtedness  for  at  least  5  years  last 
past.  Not  more  than  1%  of  total  investments  shall  consist  of  any  one  issue  of 
these  bonds  or  certificates  of  deposit  Such  securities  other  than  certificates  of 
deposit  shall  be  of  corporations  in  one  of  the  states  of  the  United  States  of 
America. 

(e)  Interest  bearing  general  obligations,  payable  from  unlimited  ad  valorem 
taxes,  of  any  other  state  in  the  United  States,  or  the  political  subdivisions  of  any 
such  state  having  a  population  over  30,000  as  shown  by  the  latest  official  census 
of  the  United  States  Census  Bureau,  which  has  not  defaulted  in  the  payment  of 
principal  or  interest  on  any  of  such  general  obligations  for  more  than  30  days  in 
the  10  years  next  preceding  date  of  such  investment. 

(f)  Obligations  of  the  twelve  Federal  Land  Banks  and  the  Inter- American 
Development  Bank. 

(g)  Bonds  of  the  International  Bank  for  Reconstruction  and  Development 
which  are  direct  and  unsecured  obligations  of  the  Bank,  provided  that  the  invest- 
ment in  any  one  issue  of  these  bonds  shall  not  exceed  1%  thereof,  and  that  the 
total  investments  in  such  bonds  shall  be  limited  to  5%  of  the  total  amount  of  in- 
vestments owned  by  the  fund. 

(h)  Direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  which  are  guaranteed  as  to  the  payment  of 
principal  and  interest  by  the  State  of  Israel,  on  the  following  conditions  : 

1.  The  total  investments  in  such  obligations  shall  not  exceed  5%  of  the  book 
value  of  the  aggregate  investments  owned  by  the  fund  ; 

2.  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  or 
interest  on  any  of  its  direct  general  obligations  on  the  date  of  such  investment : 

3.  The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States ; 

4.  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90  days 
from  date  of  purchase ; 

5.  The  investment  in  these  obligations  has  been  approved  in  writing  by  invest- 
ment counsel  employed  by  the  board,  which  counsel  shall  be  a  national  or  state 
bank  or  trust  company  authorized  to  do  a  trust  business  in  the  State  of  Illinois,  or 
an  investment  advisor  qualified  under  the  Federal  Investment  Advisors  Act  of 
1940  and  registered  under  the  Illinois  Securities  Act  of  1953 ; 

6.  The  fund  making  the  investment  shall  have  at  least  $5,000,000  of  net  present 
assets. 

(i)  Common  or  preferred  stocks,  which  are  legal  investments  for  trust  funds 
under  laws  of  the  State  of  Illinois,  subject  to  the  following  conditions  and  limita- 
tions : 

(a)  The  stocks  are  listed  on  a  national  securities  exchange  as  defined  in  the 
Federal  Securities  Exchange  Act ; 

(b)  The  stocks  are  issued  or  guaranteed  by  a  corporation  created  or  existing 
under  the  laws  of  the  United  States,  or  any  State,  district  or  territory  thereof ; 

(c)  The  corporation  which  issued  or  guaranteed  the  stock  has  paid  a  cash 
dividend  on  its  common  stock  in  each  of  the  10  years  next  preceding  the  date  on 
which  the  stock  is  to  be  purchased,  and  its  net  earnings  available  for  dividends  on 
common  stock  during  this  period  was  at  least  equal  to  the  amount  of  the  dividends 
paid  on  such  stock ; 

(d)  The  corporation  which  issued  or  guaranteed  the  stock  is  not  in  arrears  on 
payment  of  dividends  on  its  preferred  stock ; 

(e)  The  total  book  value  of  all  stocks  owned  by  the  Retirement  Board  shall* 
not  exceed  10%  of  the  total  book  value  of  all  investments,  determined  as  of  the 
date  of  any  proposed  investment  in  common  stock  ; 

(f)  The  book  value  of  stock  investments  in  any  one  corporation  shall  not 
exceed  5%  of  the  maximum  amount  which  may  be  invested  in  common  stocks, 
determined  as  of  the  date  of  the  investment,  and  the  investment  in  the  stock 
of  any  one  corporation  shall  not  exceed  1%  of  the  total  outstanding  stock  of  such 
corporation ; 

(g)  The  investment  in  common  stock  is  approved  by  at  least  4  of  the  7  members 
of  the  board  after  having  been  recommended  in  writing  by  investment  counsel 
employed  by  the  board,  which  counsel  shall  be  a  national  or  State  bank  or  trust 
company  authorized  to  do  trust  business  in  the  State  of  Illinois,  or  an  investment 
advisor  qualified  under  the  Federal  Investment  Advisors  Act  of  1940  and  reg- 
istered under  the  Illinois  Securities  Act  of  1953 — or  licensed  and  recognized  as 
investment  counsel  under  other  appropriate  laws  of  the  United  States  or  the  State 
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of  Illinois,  if  such  Act  of  1940  or  the  Illinois  Securities  Law  should  be  repealed 
or  be  no  longer  applicable.  IPO,  Sec.  5-187. 

Furthermore,  no  Trustee  of  the  Board  of  Trustees  may,  nor  may 
any  other  employee  or  person  officially  connected  with  the  Board,  re- 
ceive "any  commission  on  account  of  any  investment  made  by  the 
board."  IPC,  Sec.  5-221. 

If,.  Firemen's  Annuity  and  Benefit  Fund  (Cities  over  600,000) 

a.  Coverage 

The  Firemen's  Annuity  and  Benefit  Fund  (FABF)  extends  its  cov- 
erage to  the  firemen  employed  by  cities  of  more  than  500,000  inhabi- 
tants. The  Illinois  Pension  Code  also  defines  "firemen,"  for  purposes 
of  the  FABF,  as  any  person  who : 

(a)  was,  is,  or  shall  be  employed  by  a  city  in  its  fire  service  as  a  fireman,  fire 
engineer,  marine  engineer,  or  fire  pilot,  and  whose  duty  is  to  participate  in  the 
work  of  controlling  and  extinguishing  fire  at  the  location  of  any  such  fire, 
whether  or  not  he  is  assigned  to  fire  service  other  than  the  actual  extinguishing 
of  fire ;  or 

(b)  is  employed  in  the  fire  service  of  a  city  on  the  effective  date,  whose  duty 
shall  not  be  as  hereinbefore  stated,  but  who  shall  then  be  a  contributor  to, 
participant  in,  or  beneficiary  of  any  firemen's  pension  fund  in  operation  by 
authority  of  law  in  such  city  on  said  date,  unless  he  applies  to  the  retirement 
board,  within  90  days  from  the  effective  date,  for  exemption  from  the  provisions 
of  this  Article.  Any  person  who  would  have  been  entitled  on  July  1,  1931  to 
membership  in  this  fund  by  reason  of  the  definition  of  the  word  "fireman" 
contained  in  "An  Act  to  provide  for  a  firemen's  pension  fund  and  to  create  a 
board  of  trustees  to  administer  said  fund  in  cities  having  a  population  exceeding 
two  hundred  thousand  (200,000)  inhabitants",  filed  July  14,  1917,  as  amended, 
who  has  not  filed  with  the  board  prior  to  July  1,  1941,  a  written  application  to 
be  a  member  shall  not  be  a  fireman  within  the  meaning  of  this  Article. 

b.  Funding 

Both  the  cities  and  the  covered  participants  contribute  to  the  fund- 
ing of  the  FABF.  The  covered  participants  contribute  7%%  of  each 
salary  payment  for  the  ordinary  retirement  and  life  benefits.  IPC,  Sec. 
6-166.  For  widow's  annuities  an  additional  1%  must  be  contributed. 
IPC,  Sec.  6-167.  An  additional  $2.50  per  month  must  be  contributed 
for  ordinary  death  benefits.  IPC,  Sec.  6-168. 

The  municipality  must  contribute  8y2%  of  each  salary  payment  to 
covered  employees  to  pay  for  the  basic  annuities.  IPC,  Sec.  6-166. 
In  addition,  another  2%  of  each  salary  payment  must  be  contributed 
to  pay  for  widow's  annuities.  IPC,  Sec.  6-167.  The  city  is  required 
to  contribute  an  additional  $142,000  for  each  tax  year  for  death 
benefits.  IPC,  Sec.  6-168.  Additional  contributions  in  lieu  of  salary 
deductions  are  also  required  where  the  employee  is  receiving  duty 
disability  benefits.  IPC,  Sec.  6-169.  Where  the  firemen  are  receiving  dis- 
ability benefits,  the  city  will  still  make  its  usual  contributions.  IPC, 
Sec-  6-170.  The  city  also  contributes  for  administrative  costs  and 
other  required  sums.  IPC,  Sec.  6-172.  The  amount  which  the  city 
must  provide  shall  not  exceed  .0863  of  the  value  of  the  assessable 
property  of  the  city,  and  may  not  be  required  to  exceed  the  contribu- 
tions of  the  employees  to  the  fund  for  the  calendar  year  two  years 
prior,  multiplied  by  2.23.  IPC,  Sec.  6-165. 

c.  Financing 

The  city  must  raise  its  required  contributions  by  a  general  property 
tax  on  all  taxable  property  within  its  jurisdiction.  The  tax  must  be 
collected  as  other  general  property  taxes,  but  must  be  levied  sepa- 
rately. IPC,  Sec.  6-165. 
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d.  Fiduciary  standards 
The  Trustees  of  the  Board  of  Trustees  of  the  FABF  are  restricted 
in  their  investments  to  certain  listed  types  of  investments,  to  wit : 

(a)  Interest  bearing  full  faith  and  credit  bonds  of  the  United  States,  the 
State  of  Illinois  or  of  any  county,  city,  village,  incorporated  town,  municipal 
corporation  or  school  district  in  this  state. 

(b)  Interest  bearing  water  debentures  of  the  city  in  which  the  fund  is 
operating. 

(c)  Tax  anticipation  warrants  of  the  city  in  which  the  fund  is  operating. 

(d)  Commercial  bank  time  certificates  of  deposit. 

(e)  Bonds  or  other  evidence  of  indebtedness  issued  or  guaranteed  by  any 
railroad  or  in  its  equipment  trust  certificates,  public  utility,  financial  or  indus- 
trial corporation  organized  under  the  laws  of  the  United  States,  any  State  or 
States  of  the  United  States  or  the  District  of  Columbia,  provided  they  are  rated 
AA  or  better  by  any  two  nationally  recognized  security  concerns,  the  total  of 
which  investments  shall  not  exceed  50%  of  the  total  book  value  of  the  invest- 
ments held  by  the  Fund  at  the  time  of  purchase  and  provided,  further,  that 
hot  more  than  2%  of  the  total  book  value  of  the  investments  of  the  Fund  shall 
be  invested  in  any  one  issue  of  the  investments  described  in  this  paragraph,  at 
the  time  of  purchase. 

(f)  Bonds  of  the  International  Bank  for  Reconstruction  and  Development 
which  are  direct  and  unsecured  obligations  of  the  Bank,  provided  that  the  in- 
vestment in  any  one  issue  of  these  bonds  shall  not  exceed  1%  thereof,  and  that 
the  total  investments  in  such  bonds  shall  be  limited  to  5%  of  the  total  amount  of 
investments  owned  by  the  fund. 

(g)  Obligations  of  the  twelve  Federal  Land  Banks  and  the  Inter- American 
Development  Bank. 

(h)  Direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  wliich  are  guaranteed  as  to  the  payment 
of  principal  and  interest  by  the  State  of  Israel,  on  the  following  conditions: : 
.  1.  The  total  investments  in  such  obligations  shall  not  exceed  5%  of  book  value 
of  the  aggregate  investments  owned  by  the  fund  ; 

2.  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  Or 
interest  on  any  of  its  direct  general  obligations  on  the  date  of  such  investment : 

3.  'The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States ; 

4.  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90  days 
from  the  date  of  purchase ; 

5.  The  investment  in  these  obligations  has  been  approved  in  writing  by  invest- 
ment counsel  employed  by  the  Board,  when  counsel  shall  be  a  national  or  state 
bank  or  trust  company  authorized  to  do  a  trust  business  in  the  State  of  Illinois, 
or  an  investment  advisor  qualified  under  the  Federal  Investment  Advisors  Act 
of  1940  and  registered  under  the  Illinois  Securities  Act  of  1953  ; 

6.  The  fund  making  the  investment  shall  have  at  least  $5,000,000  of  net 
present  assets. 

Any  bond  or  registerable  evidence  of  indebtedness  purchased  by  the  Board 
shall  be  registered  in  the  name  of  the  Board.  Every  tax  anticipation  warrant 
and  non-registerable  evidence  of  indebtedness  purchased  by  the  Board  shall  be 
clearly  marked  to  evidence  its  ownership  by  the  Board.  The  Board  may  sell 
any  of  the  securities  belonging  to  the  Fund  and  borrow  money  upon  such 
securities  as  collateral  whenever,  in  its  judgment,  such  action  is  necessary  to 
meet  the  cash  requirements  of  the  Fund.  IPC,  Sec.  6-183. 

Furthermore,  no  member  of  the  Board  of  Trustees  or  person  of- 
ficiallv  connected  with  the  Board  mav  accept  a  commission  on  account 
of  any  investment  of  FADF  funds.  IPC,  Sec.  6-215. 

5.  Illinois  Municipal  Retirement  Fund 
a.  Coverage 

The  Illinois  Municipal  Retirement  Fund  (IMRF)  extends  the  cov- 
erage of  a  State-regulated  pension  system  to  any  employee  of  any 
municipality  within  the  State  of  Illinois.  The  statutes  define  "munici- 
pality" to  include : 

A  city,  village,  incorporated  town,  county,  township :  and  any  school,  park, 
sanitary,  road,  forest  preserve,  water,  fire  protection,  public  health,  river  con- 
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servancy,  mosquito  abatement,  tuberculosis  sanitarium,  Class  II  junior  college 
district  or  other  local  district  with  general  continuous  power  to  levy  taxes  on 
the  property  within  such  district ;  now  existing  or  hereafter  created  within  the 
State  *  *  *.  IPC,  Sec.  7-105. 

It  also  defines  "employee",  for  the  purposes  of  the  IMRF,  to  mean : 

(1)  Any  person  who  : 

(a)  1.  Receives  earnings  as  payment  for  the  performance  of  personal  services 
or  official  duties  out  of  the  general  fund  of  a  municipality,  or  out  of  any  special 
fund  or  funds  controlled  by  a  municipality,  or  by  an  instrumentality  thereof,  or 
participating  instrumentality,  including,  in  counties,  the  fees  or  earnings  of  any 
county  fee  office  ;  and 

2.  Under  the  usual  common  law  rules  applicable  in  determining  the  employer- 
employee  relationship,  has  the  status  of  an  employee  with  a  municipality,  or 
of  any  instrumentality  thereof,  or  a  participating  instrumentality,  including 
aldermen,  county  supervisors  and  other  persons  (excepting  those  employed  as 
independent  contractors)  who  are  paid  compensation,  fees,  allowances  or  other 
emolument  for  official  duties,  and,  in  counties,  the  several  county  fee  offices. 

(b)  Serves  as  a  township  treasurer  appointed  under  "the  School  Code", 
approved  March  18,  1951,  as  heretofore  or  hereafter  amended,  and  who  receives 
for  such  services  regular  compensation  as  distinguished  from  per  diem  com- 
pensation, and  any  regular  employee  in  the  office  of  any  township  treasurer 
whether  or  not  his  earnings  are  paid  from  the  income  of  the  permanent  township 
fund  or  from  funds  subject  to  distribution  to  the  several  school  districts  and 
parts  of  school  districts  as  provided  in  "The  School  Code",  or  from  both  such 
sources. 

(c)  Holds  an  elective  office  in  a  municipality,  instrumentality  thereof  or  par- 
ticipating instrumentality. 

(2)  "Employee"  does  not  include  persons  who  : 

(a)  Are  eligible  for  inclusion  under  any  of  the  following  laws  : 

1.  "An  Act  in  relation  to  an  Illinois  State  Teachers'  Pension  and  Retirement 
Fund",  approved  May  27, 1915,  as  amended; 

2.  Articles  15  and  16  of  this  Code. 

However,  such  persons  shall  be  included  as  employees  to  the  extent  of  earnings, 
that  are  not  eligible  for  inclusion  under  the  foregoing  laws  for  services  not  of 
an  instructional  nature  of  any  kind. 

(b)  Are  designed  by  the  governing  body  pf  a  municipality  in  which  a  pension 
fund  is  required  by  law  to  be  established  for  policemen  or  firemen  respectively, 
as  performing  police  or  fire  protection  duties,  except,  that  when  such  persons  are 
the  heads  of  the  police  or  fire  department  and  are  not  eligible  to  be  included 
within  any  such  pension  fund,  they  shall  be  included  within  this  Article :  pro- 
vided, that  such  persons  shall  not  be  excluded  to  the  extent  of  concurrent 
service  and  earnings  not  designated  as  being  for  police  or  fire  protection  duties. 

(3)  All  persons,  including,  without  limitation,  public  defenders  and  proba- 
tion officers,  who  receive  earnings  from  general  or  special  funds  of  a  county 
for  performance  of  personal  services  or  official  duties  within  the  territorial 
limits  of  the  county,  are  employees  of  the  county  (unless  excluded  by  paragraph 
(2)  of  this  section)  notwithstanding  that  they  may  be  appointed  by  and  are 
subject  to  direction  of  a  person  or  persons  other  than  a  county  board  or  a  county 
officer.  It  is  hereby  established  that  an  employer-employee  relationship  under  the 
usual  common  law  rules  exists  between  such  employees  and  the  county  paying 
their  salaries  by  reason  of  the  fact  that  the  county  boards  fix  their  rates  of  com- 
pensation, appropriate  funds  for  payment  of  their  earnings  and  otherwise  exer- 
cise control  over  them.  This  finding  and  this  amendatory  Act  shall  apply  to  all 
such  employees  from  the  date  of  appointment  whether  such  date  is  prior  to  or 
after  the  effective  date  of  this  amendatory  Act  and  is  intended  to  clarify  existing 
law  pertaining  to  their  status  as  participating  employees  in  the  Fund.  IPC,  Sec. 
7-109. 

The  IMRF  extends  to  many  municipal  organizations  with  popula- 
tion of  under  1,000,000,  specifically : 

1.  Except  as  to  the  municipalities  and  instrumentalities  thereof  specifically 
excluded  under  this  Article:  (a)  Every  county,  and  (b)  all  cities,  villages  and 
incorporated  towns  having  a  population  in  excess  of  5.000  inhabitants  as  deter- 
mined by  the  last  preceding  decennial  or  subsequent  federal  census,  shall  be 
subject  to  this  Article  following  publication  of  the  census  by  the  Bureau  of  the 
Cciisns.  provided  that  if  any  city,  village  or  incorporated  town  attains  a  popula- 
tion over  5,000  inhabitants,  after  previously  having  provided  social  security 
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coverage  for  its  employees  under  the  Social  Security  Enabling  Act,  participating 
under  this  Article  by  any  such  municipality  shall  not  be  mandatory  but  shall 
be  governed  by  the  method  prescribed  in  the  following  provisions  of  this  Section. 

2.  School  districts  other  than  those  specifically  excluded  under  this  Article, 
shall  be  subject  to  this  Article,  without  election,  with  respect  to  all  employees 
thereof. 

3.  Towns  and  all  other  bodies  politic  and  corporate  which  are  formed  by 
vote  of,  or  are  subject  to  control  by,  the  electors  in  towns  and  are  located  in 
towns  which  are  not  participating  municipalities  on  the  effective  date  of  this  Act, 
by  election  pursuant  to  Section  132.1  of  this  Article. 

4.  Any  other  municipality  (together  with  its  instrumentalities),  other  than 
those  specifically  excluded  from  participation,  and  those  described  in  para- 
graph 3  above,  which  elects  to  be  included  either  by  referendum  in  the  manner 
hereinafter  provided  or  by  the  adoption  of  a  resolution  or  ordinance  by  its 
governing  body.  A  copy  of  such  resolution  or  ordinance  duly  authenticated  and 
certified  by  the  clerk  of  the  municipality  or  other  appropriate  official  of  its 
governing  body  shall  constitute  the  required  notice  to  the  board  of  such  action. 

5.  Each  municipality  shall  begin  participation  as  follows : 

A.  Municipalities  required  to  participate  under  subparagraph  1  of  this  para- 
graph (a)  shall  begin  on  the  January  1st  following  publication  of  the  census 
provided  the  publication  date  is  on  or  before  October  1st.  If  after  October  1st 
participation  shall  begin  on  the  second  January  1st  after  publication.  IPC,  Sec. 
7-182. 

If  they  apply  for  coverage,  certain  other  municipal  organizations  may 
be  covered  by  the  IMRF : 

i.  Township  School  District  Trustees. 

ii.  Multiple  County  and  Consolidated  Health  Departments  created  under  "An 
Act  in  relation  to  the  establishment  and  maintenance  of  county  and  multiple- 
county  public  health  departments",  approved  July  9, 1943. 

iii.  Public  Building  Commissions  created  under  the  Public  Building  Com- 
mission Act",  approved  July  5,  1955,  and  located  in  counties  of  less  than 
1,000,000  inhabitants. 

iv.  A  consolidated  or  cooperative  Public  Library  System  created  under  "An 
Act  to  provide  a  program  of  state  grants  to  aid  in  the  establishment  and  develop- 
ment of  a  network  of  public  library  systems  and  making  appropriations  therefor", 
approved  August  17, 1965. 

v.  Regional  Planning  Commissions  created  under  "An  Act  to  provide  for 
regional  planning  and  for  the  creation,  organization  and  powers  of  regional 
planning  commissions",  approved  June  25,  1929,  and  serving  counties,  all  of 
which  have  less  than  1,000,000  inhabitants. 

vi.  Local  Public  Housing  Authorities  created  under  the  "Housing  Authorities 
Act",  approved  March  19,  1934,  located  in  counties  of  less  than  1,000,000 
inhabitants. 

vii.  Illinois  Municipal  League. 

viii.  Northeastern  Illinois  Metropolitan  Area  Planning  Commission. 

ix.  Southwestern  Illinois  Metropolitan  Area  Planning  Commission. 

x.  Illinois  Association  of  Park  Districts. 

xi.  Illinois  Supervisors,  Courity  Commissioners  and  Superintendents  of  High- 
ways Association. 

xii.  Tri-City  Regional  Port  District. 

xiii.  An  association,  or  not-for-profit  corporation,  membership  in  which  is  au- 
thorized under  Section  17  of  Article  XIII  of  "An  Act  to  revise  the  law  in  relation 
to  township  organization",  approved  March  4, 1874,  as  amended. 

xiv.  Drainage  Districts  operating  under  the  "Illinois  Drainage  Code",  ap- 
proved June  29,  1955. 

xiv.  Local  mass  transit  districts  created  under  the  "Local  Mass  Transit  Dis- 
trict Act"  approved  July  21, 1959. 

b.  F winding 

Both  the  participating  employees  and  the  municipal  governments 
covered  by  the  Illinois  Municipal  Retirement  Fund  contribute  to  the 
support  of  the  Fund.  The  covered  employees  contribute  a  base  amount 
of  334%  of  earnings  for  retirement  annuity  purposes.  Additional 
contributions  may  be  made  of  up  to  10%  of  earnings.  Survivor  con- 
tributions for  such  benefits  are  at  a  rate  of  %%.  IPC,  Sec.  7-173.  Each 
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sheriffs'  law  enforcement  employee  must  make  an  additional  1%  con- 
tribution. IPC,  Sec.  7-173.1. 

The  contributions  of  the  municipal  organizations  vary,  depend- 
ing upon  certain  circumstances.  The  municipality  must  contribute  an 
amount  equal  to  the  basic  and  additional  contributions  of  the  em- 
ployees. IPC,  Sec.  7-172 (a).  The  municipalities  must  contribute 
for  covered  employees  who  are  not  participating  in  amounts  required 
by  the  Social  Security  Enabling  Act  and  necessary  administrative  ex- 
penses. IPC,  Sec.  7-172 (a).  If  the  municipality  has  no  participating 
employees  with  current  earnings,  it  must  contribute  an  amount  suf- 
ficient to  amortize  over  20  years  any  negative  balance  in  its  municipal- 
ity reserve  resulting  from  a  year's  award  of  benefits.  IPC,  Sec.  7-172 
(a).  The  municipalities  must  also  contribute  at  a  "municipality  con- 
tribution rate"  determined  annually  as  the  sum  of  : 

1.  The  percentage  of  earnings  of  all  the  participating  employees  of  all  partici- 
pating municipalities  and  participating  instrumentalities  which,  if  paid  over 
the  entire  period  of  their  service,  will  be  sufficient  when  combined  with  all  em- 
ployee contributions  available  for  the  payment  of  benefits,  to  provide  all  an- 
nuities and  the  contributions  required  by  the  provisions  of  the  Social  Security 
Enabling  Act  for  participating  employees,  such  percentage  to  be  known  as  the 
normal  cost  rate ; 

2.  The  percentage  of  earnings  of  the  participating  employees  of  each  partici- 
pating municipality  and  participating  instrumentalities  necessary  to  adjust  for 
the  difference  between  the  present  value  of  all  benefits,  excluding  temporary  and 
total  and  permanent  disability  and  death  benefits,  to  be  provided  for  its  par- 
ticipating employees  and  the  sum  of  its  accumulated  municipality  contributions 
and  the  accumulated  employee  contributions  and  the  present  value  of  expected 
future  employee  and  municipality  contributions  pursuant  to  subparagraph  1 
of  this  paragraph  (b).  This  adjustment  shall  be  spread  over  the  remainder  of  the 
period  of  40  years  from  the  first  of  the  year  following  the  date  of  determination ; 

3.  The  percentage  of  earnings  of  the  participating  employees  of  all  munici- 
palities and  participating  instrumentalities  necessary  to  provide  the  present 
value  of  all  temporary  and  total  and  permanent  disability  benefits  granted  during 
the  most  recent  year  for  which  information  is  available; 

4.  The  percentage  of  earnings  of  the  participating  employees  of  all  participat- 
ing municipalities  and  participating  instrumentalities  necessary  to  provide  the 
present  value  of  the  net  single  sum  death  benefits  expected  to  become  payable 
from  the  reserve  established  under  Section  7 — 206  during  the  year  for  which 
this  rate  is  fixed  ; 

5.  The  percentage  of  earnings  necessary  to  provide  the  amount  required  to 
provide  that  proportion  of  the  administrative  expenses  of  the  fund,  excluding 
that  attributable  to  covered  employees  who  are  not  participating  employees,  and 
the  pro  rata  share  of  the  total  expenses  of  the  State  Agency,  as  determined  by 
the  State  Agency,  applicable  to  such  participating  employees,  for  the  year,  ad- 
justed for  any  surplus  or  deficiency  existing  as  of  the  end  of  the  previous  year, 
which  the  number  of  employees  in  the  participating  municipality  or  the  par- 
ticipating instrumentality  as  of  the  beginning  of  the  year  is  of  the  total  number 
of  employees  then  in  all  participating  municipalities  and  participating 
instrumentalities ; 

6.  The  percentage  of  earnings  necessary  to  meet  any  deficiency  arisi'ng  in  the 
Terminated  Municipality  Reserve.  IPC,  Sec.  7-172. 

The  municipalities  which  employ  persons  making  contributions  as 
sheriffs'  employees  must  make  an  additional  contribution  of  8%  of 
their  ordinary  municipal  rate.  IPC,  Sec.  7-172 (c). 

c.  Financing 

Municipalities  covered  by  IMRF  must  "appropriate  an  amount  suf- 
ficient to  provide  the  current  municipality  contributions/'  IPC,  Sec. 
7-171. 15  These  amounts  may  be  raised  by  a  property  tax.  IPC,  Ssc. 

15  This  has  been  held  to  be  a  matter  of  discretion,  not  disturbed  by  the  courts  unless  a 
clear  ahuse  of  discretion  is  shown.  People  ex  rel.  Sweet  v.  Central  Illinois  rublic  Servic* 
Co.,  2<\^  N.E.  2d  404  (111.  Sup.  Ct.,  1971). 
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7-171  (b) .  A  participating  county  which  is  also  part  of  a  multi-county 
health  department  under  "An  Act  in  relation  to  the  establishment 
and  maintenance  of  county  and  multiple-county  public  health 
departments''  shall  also  appropriate  sufficient  funds  for  health 
department  contributions.  IPC,  Sec.  7-171  (c).  All  taxes  here- 
under are  levied  and  collected  additionally  to  and  in  the  same  manner 
as  general  property  taxes.  IPC,  Sec.  7-171  (d). 

d.  Fiduciary  standards 

The  Board  of  Trustees  of  the  IMRF  is  restricted  in  its  ability  to 
invest  plan  assets.  They  may  only  invest  in  statutorily  permitted 
assets : 

1.  Bonds,  notes  or  other  general  obligations  of  the  United  States  Government, 
and  obligations  of  which  both  the  principal  and  interest  are  guaranteed  uncon- 
ditionally by  the  United  States  Government ; 

2.  Bonds  or  notes  of  the  State  of  Illinois ; 

3.  Bonds  or  other  evidences  of  indebtedness  which  are  general  obligations 
of  any  county,  city,  town,  village,  school  district,  sanitary  district,  park  district, 
board  of  education,  or  of  any  political  subdivision  or  municipal  corporation  of 
the  State  of  Illinois ; 

4.  Bonds  or  notes  which  are  general  obligations  of  any  other  state  in  the 
United  States,  or  of  any  political  subdivision  thereof,  provided  each  subdivision 
had  a  population  as  shown  by  the  last  Federal  Census  preceding  such  invest- 
ment of  not  less  than  30,000  inhabitants,  and  provided  that  such  state  or  political 
subdivision  thereof  has  not  defaulted  for  a  period  longer  than  30  days  in  the 
payment  of  interest  or  principal  on  any  such  general  obligations  during  the  pe- 
riod of  10  years  next  preceding  such  investment ; 

5.  Tax  anticipation  warrants  issued  by  the  State  of  Illinois,  or  any  county, 
city,  town,  village,  sanitary  district,  park  district,  board  of  education,  school 
district,  or  any  political  subdivision  or  municipal  corporation  of  this  state ; 

6.  Bonds  or  other  obligations  which  are  payable  from  revenues  or  earnings 
specifically  pledged  therefor  of  a  public  utility  in  any  state  of  the  United  States, 
municipality  owned,  either  directly  or  indirectly  through  any  civil  division,  au- 
thority or  public  instrumentality  of  the  municipality,  provided  : 

a.  The  municipality  operating  such  utility  has  at  least  2,500  inhabitants  if 
such  municipality  is  in  the  State  of  Illinois,  or  30,000  inhabitants  if  outside  the 
State  of  Illinois,  as  shown  by  the  last  Federal  Census  preceding  such  investment ; 

b.  The  utility  has  been  in  operation  in  its  present  form  for  a  period  of  at 
least  7  years  prior  to  the  date  of  the  investment ; 

c.  Any  bonds  or  obligations  of  such  utility  have  not  been  in  default  within  a 
period  of  5  years  in  the  payment  of  interest  or  principal  on  any  of  its  indebted- 
ness ; 

d.  The  rates  for  service  shall  be  fixed  according  to  engineering  estimates  so 
as  to  produce  a  sufficient  revenue  or  earnings  to  pay  all  operating  and  mainte- 
nance charges  and  both  principal  and  interest  on  such  bonds  or  obligations ; 

e.  The  investment  in  any  one  issue  of  such  securities  shall  not  exceed  25%  of 
such  issue. 

7.  Bonds  or  other  evidences  of  indebtedness  issued  or  guaranteed  by  and  rail- 
road corporation  organized  under  the  laws  of  any  state  or  states  of  the  United 
States,  or  in  equipment  trust  certificates,  provided  interest  has  been  paid  by  the 
corporation  on  its  indebtedness  for  at  least  5  years  last  past.  Not  more  than  1% 
of  total  investments  shall  consist  of  any  one  issue  of  these  securities ; 

8.  Bonds  or  other  evidences  of  indebtedness  of  any  public  utility  corporation, 
organized  under  the  laws  of  any  state  of  the  United  States,  provided  interest  has 
been  paid  by  the  corporation  on  its  indebtedness  for  at  least  the  5  years  last 
past.  Not  more  than  1%  of  total  investments  shall  consist  of  any  one  issue  of 
these  securities ; 

9.  Bonds  or  other  evidences  of  indebtedness  of  any  industrial  or  financial  cor- 
poration, organized  under  the  laws  of  any  state  of  the  United  States,  provided 
interest  has  been  paid  by  the  corporation  on  its  indebtedness  for  at  least  the  5 
years  last  past.  Not  more  than  1%  of  total  investments  shall  consist  of  any  one 
issue  of  these  securities ; 
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10.  Bonds  which  are  payable  from  revenues  or  earnings  specifically  pledged 
therefor  of  the  University  of  Illinois,  the  Southern  Illinois  University,  the  Board 
of  Governors  of  State  Colleges  and  Universities,  or  the  Board  of  Regents  of  the 
Regency  Universities  System ; 

11.  Bonds  or  other  obligations  guaranteed  by  the  Government  of  the  Dominion 
of  Canada,  or  by  any  province  of  Canada,  or  by  any  Canadian  city  with  a  popu- 
lation of  not  less  than  150,000  inhabitants,  provided  they  are  rated  "A"  or  bet- 
ter by  any  2  nationally  known  security  concerns,  and  are  payable  in  United 
States  funds.  Not  more  than  1%  of  total  investments  shall  consist  of  any  one 
issue  of  these  securities ; 

12.  Bonds  or  other  obligations  of  the  Commonwealth  of  Puerto  Rico.  Not  more 
than  1%  of  total  investments  shall  consist  of  any  one  issue  of  these  securities ; 

12.1  Direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  which  are  guaranteed  as  to  the  payment 
of  principal  and  interest  by  the  State  of  Israel,  on  the  following  conditions : 

a.  The  total  investments  in  such  obligations  shall  not  exceed  5%  of  the  book 
value  of  the  aggregate  investments  owned  by  the  fund ; 

b.  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  or 
interest  on  any  of  its  direct  general  obligations  on  the  date  of  such  investment ; 

c.  The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States ; 

d.  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90  days 
from  date  of  purchase; 

e.  The  investment  in  these  obligations  has  been  approved  in  writing  by  in- 
vestment counsel  employed  by  the  board,  which  counsel  shall  be  a  national  or 
state  bank  or  trust  company  authorized  to  do  a  trust  business  in  the  State  of 
Illinois,  or  an  investment  advisor  qualified  under  the  Federal  Investment  Ad- 
visors Act  of  1940  and  registered  under  the  Illinois  Securities  Act  of  1953 ; 

f.  The  fund  making  the  investment  shall  have  at  least  $5,000,000  of  net  present 
assets. 

13.  Common  stock,  preferred  stock,  and  convertible  bonds  and  debentures 

of  any  railroad,  public  utility,  financial  or  industrial  corporation  organized  under 
the  laws  of  the  United  States,  any  state  or  states  of  the  United  States  or  the 
District  of  Columbia,  provided  that ; 

a.  The  corporation  shall  have  no  arrears  in  dividends  on  its  preferred  stock, 
if  any ; 

b.  The  corporation  shall  have  paid  a  cash  dividend  on  its  common  stock  in 
each  year  of  the  10-year  period  next  preceding  the  date  of  investment  and  the 
aggregate  net  earnings  available  for  dividends  on  th  common  stock  of  such 
corporation  for  the  whole  of  such  period  shall  have  been  at  least  equal  to  the 
amount  of  such  dividends  paid  ; 

c.  If  the  corporation  shall  have  acquired  its  assets,  or  more  than  25%  thereof 
at  book  value,  within  a  5-year  period  immediately  prior  to  the  date  of  the  invest- 
ment therein  by  consolidation,  merger,  purchase  of  all  or  a  substantial  portion 
of  the  assets  of  any  other  corporation  or  corporations  or  purchase  of  the  assets 
of  any  incorporated  business  enterprise  by  purchase  or  otherwise,  the  net  income, 
fixed  charges  and  preferred  dividends  of  the  acquired,  predecessor  or  constituent 
corporations  or  enterprises  shall  be  consolidated  and  adjusted  in  applying  the 
test  set  forth  in  this  paragraph  13 ; 

d.  The  word  "year"  as  used  in  this  paragraph  13  shall  mean  the  fiscal  year 
of  anv  corporation  involved  : 

e.  Such  securities  are  listed  on  a  national  securities  exchange  as  defined  in  the 
Federal  Securities  Exchange  Act  of  1934  ; 

14.  Common  stock  of  a  bank,  organized  under  the  laws  of  the  United  States 
or  any  state,  which  has  capital  funds,  represented  by  capital,  surplus  and 
undivided  profits  of  at  least  20  million  dollars  ; 

15.  Common  stock  of  a  life  insurance  company,  organized  under  the  laws  of 
the  United  States  or  any  state,  which  has  capital  funds,  represented  by  capital, 
special  surplus  funds  and  unassigned  surplus  of  at  least  50  million  dollars; 

16.  Common  stock  of  a  fire  or  casualty  insurance  company,  or  a  combination 
thereof,  organized  under  the  laws  of  the  United  States  or  any  state,  which  has 
capital  ' funds  represented  by  capital,  net  surplus  and  voluntary  reserves,  of 
at  least  50  million  dollars  ; 

17.  Savings  accounts  or  certificates  of  deposit  of  a  state  or  national  bank  to- 
the  extent  that  the  deposits  are  insured  by  an  instrumentality  of  the  United 
States  Government ; 
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18.  Withdrawable  accounts  or  shares  of  a  state  or  federal  savings  and  loan 
association  to  the  extent  that  such  accounts  or  shares  are  insured  by  an  instru- 
mentality of  the  United  States  Government; 

19.  Shares  of  management  investment  companies,  as  defined  in  the  Federal 
Investment  Companies  Act  of  1940.  which  are  registered  under  that  Act  and 
whose  shares  are  registered  under  the  Illinois  Securities  Act  of  1953  ; 

20.  Participations  in  common  trust  funds  formed  under  the  Common  Trust 
Fund  Act.  approved  July  29.  1943.  as  amended. 

(1>)  Investments  in  common  stock  participations  in  common  trust  funds  and 
shares  in  management  investment  companies  shall  be  : 

1.  limited,  in  book  value,  to  SSVs%  of  the  total  book  value  of  all  investments 
of  the  fund  : 

2.  made  only  upon  %  vote  of  the  board  : 

3.  made  only  upon  written  recommendation  of  investment  counsel,  who  shall 
be  a  national  or  state  bank  or  trust  company  authorized  to  do  trust  business  in 
the  State  of  Illinois  or  an  investment  advisor  qualified  under  the  Federal  In- 
vestment Advisors  Act  of  1940  and  registered  under  the  Illinois  Securities  Law 
of  1953. 

(c)  Investments  in  common  and  preferred  stock  shall  be  limited  to  (1)  1% 
of  the  common  or  preferred  stock  of  one  corporation  and  (2)  5%  of  the  total 
book  value  investments  of  the  fund  in  common  and  prefered  stock  of  one 
corporation.  IPC,  Sec.  7-201. 

The  Illinois  Pension  Code  also  requires  that  all  investments  shall 
be  clearly  marked  to  indicate  the  fund's  ownership  and  that  the  Board 
of  Trustees  may  register  securities  in  the  name  of  the  fund  or  the 
name  of  a  nominee  created  of  the  Fund  for  that  purpose  by  an  ap- 
propriate financial  institution.  IPC,  Sec.  7-201  (e).  Furthermore  ade- 
quate accounts  are  required  to  show  all  such  assets.  IPC,  Sec.  7-202. 

6.  Municipal  Employees'  Officer*,  and  Officials*  Annuity  and  Benefit 
Fund  {Cities  over  500,000  Inhabitants) 

a.  Coverage 

The  Municipal  Employees',  Officers',  and  Officials'  Annuity  and 
Benefit  Fund  (MEOOABF)  extends  its  coverage  to  certain  individ- 
uals employed  by  cities  of  over  500,000  inhabitants,  as  of  the  most  re- 
cent United  States  Census.  The  term  "municipal  employee,  employee, 
contributor  or  participant"  extends  to  any  of  a  number  of  posi- 
tions. Included  in  the  category  of  such  employees  are  employees  of 
the  classified  civil  service  on  a  nontemporary  basis,  employees  who 
were  so  employed  prior  to  enactment  of  the  Civil  Service  Act,  individ- 
uals employed  by  the  Board  of  Trustees  of  the  MEOOABF,  tem- 
porary employees  under  Section  10  of  the  Civil  Service  Act  who  has 
rendered  not  less  than  12  months  of  service,  at  least  4  of  which  were 
consecutive  full  normal  working  months  rendered  immediately  prior 
to  applying  for  inclusion  in  the  Fund,  who  files  a  written  application 
for  such  inclusion,  and  who  was  employed  after  1949.  aldermen  or 
other  officials  of  the  employer  filing  written  application  with  the  Board 
of  Trustees,  persons  employed  in  the  law  department  of  the  local 
court  or  Board  of  Election  Commissioners,  who  was  a  contributor 
and  participant  as  of  December  31,  1959,  in  the  fund  of  the  Court 
and  Law  Department  Employees'  Annuity  Act  or  the  Board  of  Elec- 
tion Commissioners  Employees'  Annuity  Act,  employees  of  the  public 
library  who  were  included  under  the  Public  Library  Employees'  Pen- 
sion Act  as  of  December  31,  1965.  and  employees  of  the  house  of  cor- 
rection and  participants  as  of  December  31,  1968,  in  the  House  of  Cor- 
rection Employees'  Pension  Plan.  IPC,  Sec.  8-113. 
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b.  Funding 

Both  the  covered  participants  and  the  covered  municipalities  con- 
tribute to  the  funding  of  the  MEOOABF.  The  covered  participants 
contribute  6!/2%  of  their  salaries  after  January  1,  1972,  for  their 
basic  age  and  service  annuities.  IPC,  Sec.  8-174.  Widow's  annuities 
are  an  additional  contribution  of  1%  of  salary.  IPC.  Sec.  8-182. 

The  municipality  covered  by  the  fund  must  contribute  6%  of  their 
employees'  salaries,  beginning  July  1,  1953.  IPC,  Sec.  8-174.  They 
must  also  contribute  2%  for  employees  electing  widow's  benefits.  IPC, 
Sec.  8-182.  The  municipality  also  contributes  in  lieu  of  the  employee's 
contributions  when  the  employee  is  receiving  duty  disability  benefits. 
IPC.  Sec.  8-187.  The  city  also  contributes  its  ordinary  contributions 
when  the  employee  is  receiving  ordinary  disability  benefits.  IPC,  Sec. 
8-188.  The  city  also  contributes  for  administrative  costs  of  the  plan. 
IPC,  Sec.  8-190. 

The  municipality's  contributions  are  limited  by  either  the  amount 
obtained  by  a  tax  levy  of  .1093%  on  the  value  of  all  property  taxable 
within  the  city  or  $12,000,000.  The  city  also  need  not  exceed  a  per- 
centage of  employee's  contributions  if  it  has  been  covered  for  3  years 
(the  percentage,  for  example,  for  1975  is  1.495,  for  the  year  1976  is 
1.560,  for  the  year  1977  is  1.625,  each  times  the  contributions  two  vears 
earlier).  IPC,  Sec.  8-173. 

c.  Financing 

The  municipality  will  finance  its  contributions  by  a  special  property 
tax  on  ail  property  taxable  within  the  jurisdiction  of  the  city  and 
collected  in  addition  to  and  in  a  manner  similar  to  the  general  property 
tax.  IPC,  Sec.  8-173. 

d.  Fiduciary  standards 

The  Trustees  of  the  Board  of  Trustees  of  the  MEOOABF  are  re- 
stricted in  their  investment  of  Fund  assets.  They  may  invest  only  in: 

(1)  Interest  bearing  bonds,  notes  or  bills  of  United  States,  or  obligations  fully 
guaranteed  as  to  tbe  payment  of  both  principal  and  interest  by  the  United  States  ; 
or  direct  obligations  guaranteed  as  to  the  payment  of  principal  and  interest  by 
an  agency  or  instrumentality  of  the  United  States  ; 

(2)  Interest  bearing  bonds  of  the  State  of  Illinois,  or  of  any  county,  city,  vil- 
lage, incorporated  town,  municipal  corporation,  school  district  in  the  State  or 
any  other  political  subdivision  authorized  by  law  to  levy  taxes  in  Illinois  or  in 
revenue  bonds  of  the  State  of  Illinois  ; 

(3)  Revenue  bonds  issued  by  any  county,  city,  village,  incorporated  town  or 
political  subdivision  in  this  Stale,  having  a  population  of  not  less  than  2,500 
inhabitants  according  to  the  latest  official  census  of  the  United  States  Census 
Bureau,  but  limited  to  the  extent  that  no  such  investment  shall  exceed  an  amount 
of  25%  of  any  one  issue  and  limited  to  a  total  investment  in  this  type  of  security 
of  15%  of  invested  assets  as  such  assets  may  be  at  the  time  any  such  investments 
are  made ; 

(4)  Tax  anticipation  warrants  of  the  State  of  Illinois,  or  of  any  city  in  which 
this  Article  is  in  effect,  or  of  the  county  in  which  the  city  is  located,  or  of  any 
school  district  within  the  city  : 

(5)  Interest  bearing  general  obligations,  payable  from  unlimited  ad  valorem 
taxes,  of  any  other  State  in  the  United  States,  or  the  political  subdivisions  of 
any  such  State  having  a  population  of  over  30,000  as  shown  by  the  latest  official 
census  of  the  United  States  Census  Bureau  which  has  not  defaulted  in  the  pay- 
ment of  principal  or  interest  on  any  of  such  general  obligations  for  more  than 
30  days  in  the  10  years  next  preceding  the  date  of  such  investment  ; 

(6)  Bonds  or  other  obligations  guaranteed  by  the  Government  of  the  Dominion 
of  Canada,  or  by  any  Province  of  Canada,  or  by  any  Canadian  city  with  a  popu- 
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lation  of  not  less  than  150,000  inhabitants ;  provided  that  the  principal  and  in- 
terest on  such  securities  is  payable  in  United  States  currency,  and  such  invest- 
ment is  recommended  in  writing  by  investment  counsel  employed  by  the  board 
as  hereinafter  specified  in  paragraph  (9)  (g)  of  this  Section,  relating  to  common 
stocks ; 

(G.l)  Direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  which  are  guaranteed  as  to  the  payment  of 
principal  and  interest  by  the  State  of  Israel  on  the  following  conditions : 

(a)  The  total  investments  in  such  obligations  shall  not  exceed  5%  of  the 
book  value  of  the  aggregate  investments  owned  by  the  fund  ; 

(b)  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  or 
interest  on  any  of  its  direct  general  obligations  on  the  date  of  such  investment ; 

(c)  The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States : 

(d)  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90  days 
from  date  of  purchase ; 

(e)  The  investment  in  these  obligations  has  been  approved  in  writing  by  in- 
vestment counsel  employed  by  the  board,  which  counsel  shall  be  a  national  or 
state  bank  or  trust  company  authorized  to  do  a  trust  business  in  the  State  of 
Illinois,  or  an  investment  advisor  qualified  under  the  Federal  Investment  Ad- 
visors Act  of  1940  and  registered  under  the  Illinois  Securities  Act  of  1953 ; 

(f )  The  fund  making  the  investment  shall  have  at  least  $5,000,000  of  net  pres- 
ent assets. 

(7)  Bonds  or  other  evidences  of  indebtedness  issued  or  guaranteed  by  any 
railroad  corporation  or  in  its  equipment  trust  certificates;  bonds  or  other  evi- 
dences of  indebtedness  of  any  public  utility  corporation  ;  bonds  or  other  evidences 
of  indebtedness  of  any  industrial  or  finance  corporation  ;  provided  (a)  such  bonds 
or  such  other  evidences  of  indebtedness  shall  be  issued  or  guaranteed  by  cor- 
porations which  are  incorporated  in  one  of  the  States  or  the  United  States  or 
operate  under  a  national  charter;  (b)  no  default  in  the  payment  of  interest  or 
principal  has  occurred  in  respect  to  the  corporate  indebtedness  within  the  past 
5  years;  and  (c)  not  more  than  1%  of  the  then  total  invested  assets  of  the  fund 
shall  be  in  any  one  issue  of  any  one  of  such  securities ;  not  more  than  10%  of 
the  total  of  any  one  separate  issue  of  corporate  bonds,  trust  certificates,  or  evi- 
dences of  indebtedness,  shall  be  purchased  ; 

(8)  Obligations  of  the  International  Bank  for  Reconstruction  and  Develop- 
ment, and  obligations  of  the  Inter-American  Development  Bank. 

(9)  Common  or  preferred  stocks,  which  are  legal  investments  for  trust  funds 
under  laws  of  the  State  of  Illinois,  subject  to  the  following  conditions  and 
limitations : 

(a)  The  stocks  are  listed  on  a  national  securities  exchange  as  defined  in  the 
Federal  Securities  Exchange  Act ; 

(b)  The  stocks  are  issued  or  guaranteed  by  a  corporation  created  or  existing 
under  the  laws  of  the  United  States,  or  any  State,  district  or  territory  thereof ; 

(c)  The  corporation  which  issued  or  guaranteed  the  stock  has  paid  a  cash 
dividend  on  its  common  stock  in  each  of  the  10  years  next  preceding  the  date  on 
which  the  stock  is  to  be  purchased,  and  its  net  earnings  available  for  dividends 
on  common  stock  during  this  period  was  at  least  equal  to  the  amount  of  the  divid- 
ends paid  on  such  stock ; 

(d)  The  corporation  which  issued  or  guaranteed  the  stock  is  not  in  arrears 
on  payment  of  dividends  on  its  preferred  stock  ; 

fe)  The  total  book  value  of  all  stocks  owned  by  the  Retirement  Board  shall 
not  exceed  25%  of  the  total  book  value  of  all  investments,  determined  as  of  the 
elate  of  any  proposed  investment  in  common  stock ; 

(f)  The  book  value  of  stock  investments  in  any  one  corporation  shall  not 
exceed  5%  of  the  maximum  amount  which  may  be  invested  in  common  stocks, 
determined  as  of  the  date  of  the  investment,  and  the  investment  in  the  stock  of 
anv  one  corporation  shall  not  exceed  1%  of  the  total  outstanding  stock  of  such 
corporation  ;  IPC,  Sec.  8-201. 

No  member  of  the  Board  of  Trustees  or  other  person  officially  con- 
nected with  the  Board  may  receive  any  commission  on  account  of  in- 
vestments made  by  the  Fund  or  trust.  IPC,  Sec.  8-246. 
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7.  County  Employees^  and  Officers'  Annuity  and  Benefit  Fund  {coun- 
ties over  500,000  inhabitants) 

a.  Coverage 

The  County  Employees'  and  Officers*  Annuity  and  Benefit  Fund 
(CEOABF)  covers  the  employees  of  counties  with  populations  over 
500,000  inhabitants.  The  term  employee  is  defined,  for  the  purposes 
of  the  CEOABF.  to  include :  employees  of  the  county  in  the  classified 
civil  service  or  under  the  County  Police  Merit  Board  as  a  deputy 
sheriff  in  the  County  Police  Department,  an  employee  of  the  county 
not  in  the  classified  civil  service  of  the  county  but  whose  salary  or 
wages  is  paid  by  the  county,  if  employed  for  12  months  prior  to  elect- 
ing to  contribute,  county  officers  elected  by  a  vote  of  the  people,  per- 
sons employed  by  the  Board  of  Trustees  of  the  CEOABF,  employees 
of  the  Public  Aid  in  counties  of  3,000,000  or  more  population,  where 
transferred  to  the  State  employ  by  operation  of  law  and  where  they  do 
not  elect  coverage  under  a  State  pension  plan,  and  employees  of  gov- 
ernmental units  whose  functions  are  transferred  in  whole  or  part  to 
counties.  IPC,  Sec.  9-108. 

b.  Funding 

Both  the  participating  employees  and  the  covered  counties  con- 
tribute to  funding  the  CEOABF.  The  participating  employees  con- 
tribute 6%%  of  each  salary  payment  after  September  1,  1971,  for  age 
and  service  annuities.  Deputy  sheriffs  participating  as  employees 
of  the  County  Police  Department  contribute  7%  of  salary  for  age  and 
service  annuities.  IPC.  Sec.  9-170.  Widow's  benefits  are  an  additional 
1%  of  salary  above  $3,000  per  year.  IPC.  Sec.  9-177. 

The  counties  which  contribute  to  the  CEOAFB  must  contribute  7% 
of  each  employee's  salary  to  the  fund.  IPC,  Sec.  9-170.  In  addition, 
where  the  employee  elects  widow's  coverage,  an  additional  1%%  must 
be  contributed.  IPC,  Sec.  9-177.  The  county  also  contributes  for  the 
costs  of  administration.  IPC,  Sec.  9-183.  Where  the  employee  is  under 
duty  disability  benefits,  the  county  shall  contribute  both  its  normal 
contribution  and  his  (or  hers)  to  the  fund.  IPC,  Sec.  9-180.  Where  the 
employee  is  on  ordinary  disability  benefits,  the  county's  contributions 
are  its  normal  level.  IPC,  Sec.  9-181.  The  county  need  not  contribute 
more  than  80%  of  the  employees'  contributions  for  the  year  two  years 
prior.  IPC,  Sec.  9-169. 

c.  Financing 

The  county  contributions  are  financed  by  a  general  property  tax 
levy  which  will  produce  the  required  contributions.  The  levy  is  to  be 
additional  to,  but  collected  in  the  same  manner  as  the  general  county 
property  taxes.  IPC,  Sec.  9-169. 

d.  Fiduciary  standards 

The  Board  of  Trustees  of  the  fund  has  the  power  of  investment  of 
the  trust's  assets  but,  it  is  limited  as  to  the  nature  of  the  permissible 
investments.  The  Board  may  only  invest  trust  assets  in : 

(1)  Interest  bearing  bonds  of  the  United  States  ; 

(2)  Interest  bearing  bonds  of  the  State  of  Illinois,  or  of  any  county,  city, 
village,  incorporated  town,  municipal  corporation  or  school  district  of  the  state; 
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(3)  Federal  farm  loan  bonds  issued  in  accordance  with  the  Federal  Farm  Loan 
Act; 

(4)  Bonds  or  other  evidences  of  indebtedness  issued  or  guaranteed  by  any  rail- 
road corporation,  or  in  equipment  trust  certificates,  provided  the  corporation  has 
not  defaulted  on  any  of  its  obligations,  either  has  to  principal  or  interest,  within 
a  period  of  5  years  prior  to  the  date  of  investment.  No  more  than  1%  of  total 
investments  shall  consist  of  any  one  issue  of  such  securities  : 

(5)  Bonds  or  other  evidences  of  indebtedness  of  any  public  utility  corporation, 
provided  the  corporation  has  not  defaulted  on  any  of  its  obligations,  either  as  to 
principal  or  interest,  within  a  period  of  5  years  prior  to  the  date  of  investment. 
No  more  than  1%  of  total  investments  shall  consist  of  any  one  issue  of  such 
securities  ; 

(6)  Bonds  or  other  evidences  of  indebtedness  of  any  industrial  or  finance  cor- 
poration, provided  the  corporation  has  not  defaulted  on  any  of  its  obligations, 
either  as  to  principal  or  interest,  within  a  period  of  5  years  prior  to  the  date  of 
investment.  No  more  than  1%  of  total  investments  shall  consist  of  any  one  issue 
of  such  securities ; 

(7)  Bonds  of  the  International  Bank  of  Reconstruction  and  Development  which 
are  direct  and  unsecured  obligations  of  the  Bank,  provided  that  the  investment  in 
any  one  issue  of  these  bonds  shall  not  exceed  1%  thereof,  and  that  the  total 
investments  in  such  bonds  shall  be  limited  to  5%  of  the  total  amount  of  invest- 
ments owned  by  the  fund  ; 

(8)  Obligations  of  the  12  Federal  Land  Banks  and  the  Inter-American  Develop- 
ment Bank. 

(8.1)  Direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  which  are  guaranteed  as  to  the  payment  of 
principal  and  interest  by  the  State  of  Israel,  on  the  following  conditions : 

(a)  The  total  investments  in  such  obligations  sball  not  exceed  5%  of  the  book 
value  of  the  aggregate  investments  owned  by  the  fund  ; 

(b)  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  or 
interest  on  any  of  its  direct  general  obligations  on  the  date  of  such  investment ; 

.  (c)  The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States ; 

(d)  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90  days 
from  date  of  purchase  ; 

(e)  The  investment  in  these  obligations  has  been  approved  in  writing  by  in- 
vestment counsel  employed  by  the  board,  which  counsel  shall  be  a  national  or 
state  bank  or  trust  company  authorized  to  do  a  trust  business  in  the  State  of 
Illinois,  or  and  investment  advisor  qualified  under  the  Federal  Investment 
Advisory  Act  of  1940  and  registered  under  the  Illinois   Securities  Act  of  1953; 

(f)  The  fund  making  the  investments  shall  have  at  least  $5,000,000  of  net 
present  assets. 

(9)  Common  stocks,  which  are  legal  investments  for  trust  funds  under  laws 
of  the  State  of  Illinois  subject  to  the  following  conditions  and  limitations : 

(a)  The  stocks  are  listed  on  a  national  securities  exchange  as  defined  in  the 
Federal  Securities  Exchange  Act ; 

(b)  The  stocks  are  issued  or  guaranteed  by  a  corporation  created  or  existing 
under  the  laws  of  the  United  States,  or  any  State,  district  or  territory  thereof ; 

(c)  The  corporation  which  issued  or  guaranteed  the  stock  has  paid  a  cash 
dividend  on  its  common  stock  in  each  of  the  10  years  next  preceding  the  date  on 
which  the  stock  is  to  be  purchased,  and  its  net  earnings  available  for  dividends  on 
common  stock  during  this  period  was  at  least  equal  to  the  amount  of  the 
dividends  paid  on  such  stock  ; 

(d)  The  corporation  which  issued  or  guaranteed  the  stock  is  not  in  arrears 
on  payment  of  dividends  on  its  preferred  stock  ; 

(e)  The  total  book  value  of  all  stocks  owned  by  the  Retirement  Board  shall  not 
exceed  15%  of  the  total  book  value  of  all  investment  in  common  stock  ; 

(f)  The  book  value  of  stock  investments  in  any  one  corporation  shall  not 
exceed  5%  of  the  maximum  amount  which  may  be  invested  in  common  stocks, 
determined  as  of  the  date  of  the  investment,  and  the  investment  in  the  stock  of 
any  one  corporation  shall  not  exceed  1%  of  the  total  outstanding  stock  of  such 
corporation  ;  IPC,  Sec.  9-194. 

8.  Forest  Preserve  District  Employees''  Annuity  and  Benefit  Fund 
a.  Coverage 

When  a  forest  preserve  district  has  boundaries  co-extensive  with 
those  of  a  county  which  is  permitted  to  be  covered  by  the  County  Em- 
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ployees'  and  Officers'  Annuity  and  Benefit  Fund,  the  separate  fund  of 
the  Forest  Preserve  District  Employees'  Annuity  and  Benefit  Fund 
shall  be  established,  IPC,  Sec.  10-101. 

b.  Funding 

The  same  funding  requirements  as  apply  to  the  CEOABF  apply  to 
the  FPDEABF,  except  the  limit  on  the  District's  required  contribu- 
tions. The  District  may  not  be  required  to  levy  a  tax  of  more  than  1.3 
times  the  employee  contributions  for  the  year  two  years  prior.  IPC, 
Sec.  10-107. 

c.  Financing 

The  District  may  levy  an  annual  tax  to  finance  its  contributions.  The 
tax  would  be  general  and  additional  to  the  other  property  taxes,  and 
collected  and  levied  in  the  same  fashion  as  the  other  taxes,  IPC,  Sec. 

10-  107. 

d.  Fiduciary  standards 

Xo  provisions  for  fiduciary  standards  are  made  in  the  Illinois  Pen- 
sion Code  for  the  Forest  Preserve  District  Employees'  Annuity  and 
Benefit  Fund. 

9.  Laborers*  and  Retirement  Board  Employees*  Annuity  and  Benefit 
Fund  (Cities  over  500.000  Inhabitants) 

a.  Coverage 

For  cities  of  over  500.000  inhabitants,  the  Laborers*  and  Retirement 
Board  Employees'  Annuity  and  Benefit  Fund  (LRBEAB)  permits 
participation  and  coverage  of  any  employee  in  a  position  classified  by 
the  Civil  Service  Act  as  labor  service,  and  appointed  in  a  nontemporary 
capacity,  any  employee  in  a  labor  service  position  for  an  appropriate 
city  prior  to  enactment  of  the  Civil  Service  Act,  any  person  employed 
by  the  Board  of  Trustees  of  the  LRBEAB,  any  person  employed  by  a 
retirement  board  of  any  other  annuity  and  benefit  fund  in  such  city, 
other  than  a  fund  under  the  LRBEAB,  persons  employed  as  labor 
service  under  Section  10  of  the  Civil  Service  Act  (After  July  31, 1961) , 
and  employees  of  a  junior  college  board.  IPC,  Sec.  11-110. 

b.  Funding 

The  covered  city  and  participating  employees  both  contribute 
towards  funding  of  the  Laborers'  and  Retirement  Board  Employees' 
Annuity  and  Benefit  Fund.  The  participating  employees  are  required 
to  contribute  6y2%  of  their  salaries  (after  January  1, 1972)  for  age  and 
service  annuity  payments.  IPC,  Sec.  11-170.  Furthermore,  any  em- 
ployee in  service  on  July  1,  1947  may  elect  to  make  additional  contri- 
butions up  to  7/13  of  the  accumulated  age  and  service  annuity  sums 
up  to  that  date.  IPC.  Sec.  11-171.  Employees  may  contribute  an  addi- 
tional li/>%  for  widow's  annuities  (after  January  1,  I960).  IPC,  Sec. 

11-  174.  ~ 

The  city  covered  by  the  Fund  must  contribute  6%  of  each  employ- 
ees' payment  of  salary  (after  July  1.  1953).  IPC,  Sec.  11-170.  An  em- 
ployee's contribution  of  the  elective  contribution  under  IPC,  Sec.  11- 
171  requires  the  city  to  also  contribute  1%0  times  the  additional  em- 
ployee contribution  to  the  Fund.  IPC,  Sec.  11-171.  The  city  must  also 
contribute  2%  of  the  salaries  of  employees  who  elect  widow's  benefits. 
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IPC,  Sec.  11-174.  It  must  also  contribute  the  amount  usually  contrib- 
uted by  the  employee  and  itself  where  the  employee  is  receiving  duty 
disability  benefits.  IPC,  Sec.  11-176.  Where  the  employee  receives 
ordinary  disability  benefits,  the  city  must  contribute  its  own  ordinary 
contributions.  IPC,  Sec.  11-177.  The  city  also  contributes  for  adminis- 
tration costs.  IPC,  Sec.  11-179.  If  necessary,  the  city  must  make  addi- 
tional contributions  to  credit  to  its  contribution  reserve  such  amounts 
as  needed  to  meet  age  and  service,  prior  service,  and  widow's  annuities, 
to  meet  any  part  of  the  minimum  annuity  as  is  in  excess  of  the  age  and 
service  and  prior  service  annuities  and  widow's  annuities,  to  provide 
a  sufficient  balance  in  the  investment  and  interest  reserves  of  the  fund 
to  permit  transfer  of  funds  from  that  fund  to  other  funds.  IPC,  Sec. 
11-178.  However,  the  city  need  not  contribute  over  an  amount  raised 
by  a  general  property  tax  levy  to  produce  an  equivalent  to  the  em- 
ployees' contributions  in  the  year  two  years  prior  times  a  given  factor 
(for  1975,  the  factor  is  1.235;  for  1976,  the  factor  is  1.280;  for  1977, 
the  factor  is  1.325;  for  1978,  the  factor  is  1.370).  IPC,  Sec.  11-169. 

c.  Financing 

The  cities'  contributions  are  financed  by  a  compulsory  general  prop- 
erty tax  levied  and  collected  in  addition  to  but  in  a  manner  similar 
to  other  general  property  taxes.  IPC,  Sec.  11-169. 

d.  Fiduciary  standards 

The  Trustees  of  the  Board  of  Trustees  of  the  Laborers'  and  Retire- 
ment Board  Employees'  Annuity  and  Benefit  Fund  are  authorized  to 
invest  the  reserves  (receipts)  of  the  Fund,  to  the  extent  not  required 
for  payment  of  benefits.  They  may,  however,  make  only  certain  de- 
lineated investments,  to  wit : 

(1)  Interest  bearing  bonds,  notes  or  bills  of  tbe  United  States,  or  obligations 
fully  guaranteed  as  to  the  payment  of  both  principal  and  interest  by  the  United 
States ; 

(2)  Interest  bearing  bonds  of  the  State  of  Illinois,  or  of  any  county,  city, 
village,  incorporated  town,  municipal  corporation,  school  district  in  the  State  or 
any  other  political  subdivision  authorized  by  law  to  levy  taxes  in  Illinois  or  in 
revenue  bonds  of  the  State  of  Illinois ; 

(3)  Revenue  bonds  issued  by  any  county,  city,  village,  incorporated  town  or 
political  subdivision  in  this  State,  having  a  population  of  not  less  than  2,500  in- 
habitants according  to  the  latest  official  census  of  the  United  States  Census  Bu- 
reau, but  limited  to  the  extent  that  no  such  investment  shall  exceed  an  amount 
of  25%  of  any  one  issue  and  limited  to  a  total  investment  in  this  type  of  security 
of  15%  of  invested  assets  as  such  assets  may  be  at  the  time  any  such  investments 
are  made ; 

(4)  Tax  anticipation  warrants  of  the  State  of  Illinois,  or  of  any  city  in  which 
this  Article  is  in  effect,  or  the  county  in  which  the  city  is  located,  or  of  any  school 
district  within  the  city ; 

(5)  Interest  bearing  general  obligations,  payable  from  unlimited  ad  valorem 
taxes,  of  any  other  State  in  the  United  States,  or  the  political  subdivisions  of  any 
such  State  having  a  population  of  over  30,000  as  shown  by  the  latest  official  cen- 
sus of  the  United  States  Census  Bureau  which  has  not  defaulted  in  the  payment 
of  principal  or  interest  on  any  of  such  general  obligations  for  more  than  30  days 
in  the  10  years  next  preceding  the  date  of  such  investment ; 

(6)  Bonds  or  other  evidences  of  indebtedness  issued  or  guaranteed  by  any  rail- 
road corporation  or  in  its  equipment  trust  certificates ;  bonds  or  other  evidences 
of  indebtedness  of  any  public  utility  corporation ;  bonds  or  other  evidences  of  in- 
debtedness of  any  industrial  or  finance  corporation;  provided  (a)  such  bonds  or 
such  other  evidences  of  indebtedness  shall  be  issued  or  guaranteed  by  corpora- 
tions which  are  incorporated  in  one  of  the  States  of  the  United  States:  (b)  no 
default  in  the  payment  of  interest  or  principal  has  occurred  in  respect  to  the 
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corporate  indebtedness  within  the  past  5  years ;  and  (c)  not  more  than  1%  of 
the  then  total  invested  assets  of  the  fund  shall  be  in  any  one  issue  of  any  one  of 
such  securities  ;  not  more  than  10%  of  the  total,  of  any  one  separate  issue  of  cor- 
porate bonds,  trust  certificates,  or  evidences  of  indebtedness,  shall  be  purchased ; 

(7)  Obligations  of  the  International  Bank  for  Reconstruction  and  Development,, 
and  obligations  of  the  Inter-American  Development  Bank ; 

(7.1)  Direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  which  are  guaranteed  as  to  the  payment 
of  principal  and  interest  by  the  State  of  Israel,  on  the  following  conditions : 

(a)  The  total  investments  in  such  obligations  shall  not  exceed  5%  of  the  book 
value  of  the  aggregate  investments  owned  by  the  fund  ; 

( b )  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  or 
interest  on  any  of  its  direct  general  obligations  on  the  date  of  such  investment ; 

(c)  The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States ; 

( d )  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90  days 
from  date  of  purchase  ; 

(e)  The  investment  in  these  obligations  has  been  approved  in  writing  by  in- 
vestment counsel  employed  by  the  board,  which  counsel  shall  be  a  national  or 
state  bank  or  trust  company  authorized  to  do  a  trust  business  in  the  State  of 
Illinois,  or  an  investment  advisor  qualified  under  the  Federal  Investment  Ad- 
visors Act  of  1940  and  registered  under  the  Illinois  Securities  Act  of  1953; 

(f)  The  fund  making  the  investment  shall  have  at  least  $5,000,000  of  net 
present  assets. 

(8)  Common  stocks,  which  are  legal  investments  for  trust  funds  under  laws 
of  the  State  of  Illinois,  subject  to  the  following  conditions  and  limitations ; 

(a)  The  stocks  are  listed  on  a  national  securities  exchange  as  defined  in  the 
Federal  Securities  Exchange  Act ; 

(b)  The  stocks  are  issued  or  guaranteed  by  a  corporation  created  or  existing 
under  the  laws  of  the  United  States,  or  any  State,  district  or  territory  thereof ; 

(c)  The  corporation  which  issued  or  guaranteed  the  stock  has  paid  a  cash 
dividend  on  its  common  stock  in  each  of  the  10  years  next  preceding  the  date  on 
which  the  stock  is  to  be  purchased,  and  its  net  earnings  available  for  dividends 
on  common  stock  during  this  period  was  at  least  equal  to  the  amount  of  the  div- 
idends paid  on  such  stock ; 

(d)  The  corporation  which  issued  or  guaranteed  the  stock  is  not  in  arrears  on 
payment  of  dividends  on  its  preferred  stock ; 

(e)  The  total  book  value  of  all  stocks  owned  by  the  Retirement  Board  shall 
not  exceed  10%  of  the  total  book  value  of  all  investments,  determined  as  of  the 
date  of  any  proposed  investment  in  common  stock  ; 

(f )  The  book  value  of  stock  investments  in  any  one  corporation  shall  not  exceed 
5%  of  the  maximum  amount  which  may  be  invested  in  common  stocks,  determined 
as  of  the  date  of  the  investment,  and  the  investment  in  the  stock  of  any  one  cor- 
poration shall  not  exceed  1%  of  the  total  outstanding  stock  of  such  corporation; 
IPO,  Sec.  11-190. 

~Sa  member  of  the  Board  of  Trustees  or  individual  officially  con- 
nected with  the  Board  may  receive  any  remuneration  or  commission  in 
connection  with  any  investment  by  the  Board.  IPC,  Sec.  11-225. 

10,  Park  Employees'1  and  Retirement  Board  Employees'  Annuity  and 
Benefit  Eund  (cities  over  500,000) 

a.  Coverage 

In  cities  of  over  500,000  population  and  having  a  Board  of  Park 
Commissioners,  the  employees  of  the  Board  of  Park  Commissioners 
and  the  employees  of  the  Retirement  Board  or  Board  of  Trustees  of  the 
Park  Employees'  and  Retirement  Board  Employees'  Annuity  and 
Benefit  Fund  (PERBEABF)  are  covered  under  this  Article  of  the 
Illinois  Pension  Code.  IPC,  Sec.  12-101. 

b.  Funding 

Both  the  applicable  city  and  the  participating  employees  contribute 
towards  funding  the  PERBEABF.  The  contributing  employees  pay 
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into  the  Fund  6%%  of  their  salaries  (after  September  1, 1971)  for  the 
age  and  retirement  service  annuity.  IPC,  Sec.  12-150.  Additional  con- 
tributions are  permitted  of  employees  employed  as  of  J une  30, 1947,  to 
bring  the  contributions  in  his  or  her  account  to  the  level  as  if  contribu- 
tion at  a  rate  of  4%  of  salary  had  been  made.  IPC,  Sec.  12-150  (d). 
Furthermore,  an  additional  contribution  for  widow's  benefits  is  in  the 
amount  of  a  1%  salary.  IPC,  Sec.  12-151.  In  addition,  to  defray  the 
cost  of  death  benefit  provided,  an  additional  employee  contribution 
may  be  made,  not  exceeding  $600  per  month  or  the  amount  sufficient  to 
provide  te  added  benefits.  IPC,  Sec.  12-153. 

The  cities  covered  by  the  plan  must  contribute  1.50  times  the  con- 
tributions for  age  and  service  annuities  of  their  employees,  and  2.75 
times  the  employees'  contributions  for  widow's  benefits  (after  August 
4, 1961).  IPC,  Sec.  12-152.  The  city  will  also  contribute  the  employees' 
and  employer's  share  of  funding  where  the  employee  is  on  ordinary 
or  duty  disability  benefits.  IPC,  Sec.  12-155.  The  city  need  not  con- 
tribute more  than  would  be  obtained  by  a  tax  levy  at  a  rate  of  .0275% 
on  all  taxable  property  within  its  jurisdiction.  IPC,  Sec.  12-149. 

c.  Financing 

The  Board  of  Park  Commissioners  shall  levy  an  annual  property 
tax  on  all  taxable  property  within  the  jurisdiction.  The  tax  is  to  be 
levied  and  collected  additionally  to  and  in  the  same  manner  as  other 
general  property  taxes.  IPC,  Sec.  12-149. 

d.  Fiduciary  standards 

.  The  retirement  board  (Board  of  Trustees  of  the  fund)  may  either 
invest  the  assets  itself  or  invest  in  the  commingled  funds  of  the  Illinois 
State  Board  of  Investment,  IPC,  Sec,  12-166.1.  If  it  invests  the  assets 
itself,  it  may  only  invest  in : 

(1)  bonds,  notes  and  other  direct  obligations  of  the  United  States  Govern- 
ment; bonds,  notes  and  other  obligations  of  any  United  States  Government 
agency  or  instrumentality,  whether  or  not  guaranteed ;  and  obligations  the  prin- 
cipal and  interest  of  which  are  guaranteed  unconditionally  by  the  United  States 
Government  or  by  an  agency  or  instrumentality  thereof; 

(2)  bonds  and  notes  of  the  State  of  Illinois  ; 

(3)  bonds  or  evidences  of  indebtedness  which  are  general  obligations  of  any 
county,  city,  town,  village,  school  district,  sanitary  district,  park  district,  Board 
of  Education,  or  of  any  political  subdivision  of  municipal  corporation  of  the 
State  of  Illinois ; 

(4)  bonds  or  notes  which  are  general  obligations  of  any  state  in  the  United 
States,  or  of  any  political  subdivision  thereof,  provided  such  political  subdivision 
had  a  population  as  shown  by  the  last  Federal  Census  preceding  such  invest- 
ment of  not  less  than  30.000  inhabitants,  and  such  state  or  political  subdivision 
has  not  defaulted  for  a  period  longer  than  30  days  in  the  payment  of  interest  or 
principal  on  any  of  such  general  obligations  during  the  period  of  10  years  next 
preceding  such  investment : 

(5)  valid  tax  anticipation  warrants  of  the  State  of  Illinois,  or  of  any  county, 
city,  town,  village,  sanitary  district,  park  district,  Board  of  Education,  school 
district,  or  any  political  subdivision  or  municipial  corporation  of  this  State; 

(6)  bonds  or  other  obligations  which  are  payable  from  revenues  or  earnings 
specifically  pledged  therefor  of  a  public  utility  in  Illinois,  municipally  owned, 
either  directly  or  indirectly  through  any  civil  division,  authority  or  public  in- 
strumentality of  the  municipality,  provided;  (a)  the  municipality  operating 
the  utility  has  at  least  2.500  inhabitants  as  shown  by  the  last  Federal  Census 
preceding  such  investment;  (b)  the  utility  has  been  in  operation  in  its  present 
form  at  least  7  years  prior  to  the  date  of  the  investment;  (c)  any  bonds  or  obli- 
gations of  the  utility  have  not  been  in  default  within  a  period  of  5  years  in  the 
payment  of  interest  or  principal  on  any  of  its  indebtedness;  (d)  the  rates  for 
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service  are  fixed  according  to  engineering  estimates  so  as  to  produce  sufficient 
revenue  or  earnings  to  pay  all  operating  and  maintenance  charges  and  both 
principal  and  interest  on  such  bonds  or  obligations;  (e)  the  investment  in  any 
one  issue  of  such  bonds  does  not  exceed  25%  of  such  issue;  (f)  the  amortized 
book  value  of  the  investment  in  this  type  of  security  does  not  exceed  10%  of 
the  amortized  book  value  of  the  total  investments  owned  by  the  fund ; 

(7)  bonds  or  other  evidences  of  indebtedness  issued  or  guaranteed  by  any 
railroad  corporation  of  any  state  of  the  United  States  of  America,  or  in  equip- 
ment trust  certificates  thereof,  provided  interest  has  been  paid  by  the  corpora- 
tion on  its  indebtedness  for  at  least  the  5  years  last  past.  Not  more  than  1%  of 
the  total  investments  shall  consist  of  any  one  issue  of  these  bonds ; 

(8)  bonds  or  other  evidences  of  indebtedness  of  any  public  utility  corporation 
of  any  state  of  the  United  States  of  America,  provided  interest  has  been  paid  by 
the  corporation  on  its  indebtedness  for  at  least  the  5  years  last  past.  Not  more 
than  1%  of  total  investments  shall  consist  of  any  one  issue  of  these  bonds; 

(9)  bonds  or  other  evidences  of  indebtedness  of  any  industrial  corporation  of 
any  state  of  the  United  States  of  America,  provided  interest  has  been  paid  by 
the  corporation  on  its  indebtedness  for  at  least  the  5  years  last  past.  Not  more 
than  1%  of  total  investments  shall  consist  of  any  one  issue  of  these  bonds; 

(10)  bonds  which  are  payable  from  revenues  or  earnings  specifically  pledged 
therefor  of  the  University  of  Illinois,  the  Southern  Illinois  University  of  the 
Teachers  College  Board. 

(11)  bonds  of  the  International  Bank  for  Reconstruction  and  Development 
which  are  direct  and  unsecured  obligations  of  the  Bank  provided  that  the  invest- 
ment in  any  one  issue  of  these  bonds  shall  not  exceed  1%  thereof,  and  that  the 
total  investments  in  such  bonds  shall  be  limited  to  5%  of  the  total  amount  of 
investments  owned  by  the  fund. 

(12)  bonds  of  the  Inter-American  Development  Bank  which  are  direct  and 
unsecured  obligations  of  the  Bank  provided  that  the  investment  in  any  one  issue 
of  these  bonds  shall  not  exceed  1%  thereof,  and  that  the  total  investments  in 
such  bonds  shall  be  limited  to  5%  of  the  total  amount  of  investments  owned  by 
the  fund. 

(13)  direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  which  are  guaranteed  as  to  the  payment 
of  principal  and  interest  by  the  State  of  Israel,  on  the  following  conditions : 

(a)  The  total  investments  in  such  obligations  shall  not  exceed  5%  of  the 
book  value  of  the  aggregate  investment  owned  by  the  fund  ; 

(b)  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  or 
interest  on  any  of  its  direct  general  obligations  on  the  date  of  such  investment; 

(c)  The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States ; 

(d)  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90 
days  from  date  of  purchase ;  IPC,  Sec.  12-166. 

Furthermore,  no  member  of  the  Board  of  Trustees  nor  any  indi- 
vidual connected  directly  with  the  Board  may  have  any  interest  "di- 
rect or  indirect,  in  the  gains  or  profits  of  any  investment  made  by  siich 


board  *  *  *  "  IPC,  Sec.  12-186.  Nor  may  any  such  person  have  any 
direct  or  indirect  interest  or  receive  any  pay  or  emolument  for  such 
investments.  Board  members  and  related  individuals  may  not  act  as 
agents  or  partners  for  others  to  borrow  or  use  funds  of  the  Trust,  nor 
may  any  such  person  "become  an  endorser  or  surety  or  become  in  any 
manner  an  obligor  for  monies  loaned  by  or  borrowed  of  any  such 
board."  IPC,  Sec.  12-186. 

11 .  Sanitary  District  Employees'  and  Trustees'  Annuity  and  Benefit 

Fund 

a.  Coverage 

The  Sanitary  District  Employees'  and  Trustees'  Annuity  and  Bene- 
fit Fund  extends  its  coverage  to  all  sanitary  districts  located  to  include 
within  them  at  least  two  towns  or  villages  or  cities  with  a  total  popu- 
lation of  at  least  1,000,000  inhabitants.  IPC,  Sec.  13-101.  An  indi- 
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vidua!  may  participate  as  an  employee  of  such  sanitary  district  if  he 
or  she  is  an  employee  of  the  district  appointed  by  civil  service  certifi- 
cation and  appointment  under  the  "Chicago  Sanitary  District  Act," 
or  an  employee  exempt  from  the  classified  civil  service,  a  temporary 
employee  of  the  sanitary  district,  an  appointed  officer  or  acting  officer 
of  the  sanitary  district,  an  employee  of  the  Board  of  Trustees,  or  a 
Trustee  of  the  sanitary  district  who  elected  to  become  a  participating 
employee.  IPC,  Sec.  13-108. 

b.  Funding 

The  participating  employees  and  covered  district  both  contribute 
towards  the  funding  of  the  plan.  The  contributions  required  of  the 
participating  emplovees  for  age  and  service  annuities  are  at  a  rate 
of  6i/2%  of  salary  (after  January  1,  1973).  IPC,  Sec.  13-170.  Any 
employee  who  has  service  prior  to  August  1,  1947,  may  make  an  addi- 
tional elective  contribution.  IPC,  Sec.  13-172.  To  aid  in  defraying  the 
cost  of  the  increased  service  retirement  allowance,  each  employee  must 
contribute  an  additional  %%  of  salary  after  January,  1960.  IPC,  Sec. 
13-172.  Widow's  annuities  are  an  additional  1%%  of  salary.  IPC,  Sec. 
13-173. 

The  district  contributes  at  a  rate  of  6%  of  each  emplovee's  salary 
(after  August  1,  1953).  IPC,  Sec.  13-170  (b).  The  district  also  con- 
tributes 2%  of  salaries  of  employees  for  widow's  benefits.  IPC,  Sec. 
13-173.  The  district  is  also  required  to  contribute  5%%  salary  of  em- 
ployees for  prior  service  annuity  on  the  effective  date  of  the  employee's 
service,  subject  to  the  salary  limitation  of  $3,000  per  year,  plus  interest. 
IPC,  Sec.  13-177.  The  district  also  contributes  for  administration 
costs.  IPC,  Sec.  13-179.  The  district's  contributions  need  not  exceed  the 
(amount  contributed  by  employees  two  years  prior  thereto,  times  a 
factor  statutorily  determined  (for  1975  the  factor  is  1.80;  for  1976  the 
factor  is  1.85;  for  1977  the  factor  is  1.90;  for  all  years  thereafter  the 
factor  is  1.95) .  IPC,  Sec.  13-169. 

c.  Financing 

The  district's  contributions  are  financed  through  a  property  tax  on 
all  property  within  the  district,  levied  and  collected  separately,  but  in 
the  same  manner  as  other  general  property  taxes.  IPC,  Sec.  13-169. 

d.  Fiduciary  standards 

While  the  Board  of  Trustees  of  the  plan  may  invest  the  assets  and 
receipts  of  the  trust,  it  may  only  invest  in  delineated  assets,  to  wit : 

(1)  Interest  bearing  bonds,  notes  or  bills  of  the  United  States,  or  obligations 
fully  guaranteed  as  to  the  payment  of  both  principal  and  interest  by  the  United 
States ; 

(2)  Interest  bearing  bonds  of  the  State  of  Illinois,  or  of  any  county,  city, 
village,  incorporated  town,  municipal  corporation,  school  district  in  the  State 
or  any  other  political  subdivision  authorized  by  law  to  levy  taxes  in  Illinois  or  in 
revenue  bonds  of  the  State  of  Illinois. 

(3)  Revenue  bonds  issued  by  any  county,  city,  village,  incorporated  town 
or  political  subdivision  in  this  State,  having  a  population  of  not  less  than  2.500 
inhabitants  according  to  the  latest  official  census  of  the  United  States  Census 
Bureau,  but  limited  to  the  extent  that  no  such  investment  shall  exceed  an  amount 
of  25%  of  any  one  issue  and  limited  to  a  total  investment  in  this  type  of  security 
of  15%  of  invested  assets  as  such  assets  may  be  at  the  time  any  such  investments 
are  made ; 

(4)  Tax  anticipation  warrants  of  the  State  of  Illinois,  or  of  any  city  in  which 
this  Article  is  in  effect,  or  of  the  county  in  which  the  city  is  located,  or  of  any 
school  district  within  the  city  ; 
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(5)  Interest  bearing  general  obligations,  payable  from  unlimited  ad  valorem 
taxes,  of  any  other  State  in  the  United  States,  or  the  political  subdivisions  of 
any  such  State  having  a  population  of  over  30,000  as  shown  by  the  latest'official 
census  of  the  United  States  Census  Bureau  which  has  not  defaulted  in  the 
payment  of  principal  or  interest  on  any  of  such  general  obligations  for  more 
than  30  days  in  the  10  years  next  preceding  the  date  of  such  investment ; 

(6)  Bonds  or  other  evidences  of  indebtedness  issued  or  guaranteed  by  any 
railroad  corporation  or  in  its  equipment  trust  certificates ;  bonds  or  other  evidence 
of  indebtedness  of  any  public  utility  corporation;  bonds  or  other  evidences  of 
indebtedness  of  any  industrial  or  finance  corporation;  provided  (a)  such  bonds 
or  such  other  evidences  of  indebtedness  shall  be  issued  or  guaranteed  by  cor- 
porations which  are  incorporated  in  one  of  the  States  of  the  United  States;  (b) 
no  default  in  the  payment  of  interest  or  principal  has  occurred  in  respect  to  the 
corporate  indebtedness  within  the  past  5  years;  and  (c)  not  more  than  1%  of 
the  then  total  invested  assets  of  the  fund  shall  be  in  any  one  issue  of  any  one  of 
such  securities ;  not  more  than  10%  of  the  total,  of  any  one  separate  issue  of 
corporate  bonds,  trust  certificates,  or  evidences  of  indebtedness,  shall  be  pur- 
chased ;  and  not  more  than  50%  of  total  investments  shall  be  in  the  combined 
category  in  this  paragraph  described. 

(6.1)  Direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  which  are  guaranteed  as  to  the  payment 
of  principal  and  interest  by  the  State  of  Israel,  on  the  following  conditions : 

(a)  The  total  investments  in  such  obligations  shall  not  exceed  5%  of  the 
book  value  of  the  aggregate  investments  owned  by  the  fund  ; 

(b)  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  or 
interest  on  any  of  its  direct  general  obligations  on  the  date  of  such  investment ; 

(c)  The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States ; 

(d)  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90 
days  from  date  of  purchase  ; 

(e)  The  investment  in  these  obligations  has  been  approved  in  writing  by 
investment  counsel  employed  by  the  board,  which  counsel  shall  be  a  national 
or  state  bank  or  trust  company  authorized  to  do  a  trust  business  in  the  State 
of  Illinois,  or  an  investment  advisor  qualified  under  the  Federal  Investment 
Advisors  Act  of  1940  and  registered  under  the  Illinois  Securities  Act  of  1953. 

(f)  The  fund  making  the  investment  shall  have  at  least  $5,000,000  of  net 
present  assets. 

(7)  Common  and  preferred  stocks  which  are  legal  investments  for  trust  funds 
under  the  laws  of  the  State  of  Illinois,  provided  (1)  the  stocks  are  listed  on  a 
national  securities  exchange  as  defined  in  the  Federal  Securities  Exchange  Act, 
(2)  the  investment  is  approved  by  at  least  %  of  the  membership  of  the  members 
of  the  board  after  having  been  recommended  in  writing  by  a  national  or  state 
bank  or  trust  company  authorized  to  do  business  in  the  State  of  Illinois,  or  by 
an  investment  counsel  licensed  as  such  under  the  laws  of  the  United  States,  and 
employed  by  the  board  as  investment  counsel,  (3)  the  stocks  are  issued  by  a 
corporation  created  or  existing  under  the  laws  of  the  United  States,  or  of  any 
state,  district  or  territory  thereof,  (4)  the  corporation  shall  have  no  arrears 
of  dividends  on  its  preferred  stock.  (5)  the  corporation  has  paid  a  cash  dividend 
on  its  common  stock  in  each  of  the  10  year  period  next  preceding  date  of  invest- 
ment and  the  aggregate  net  earnings  available  for  dividends  on  the  common  stock 
of  such  corporation  during  such  period  was  at  least  equal  to  the  amount  of  such 
dividend  paid,  (6)  the  preferred  stock  had  average  annual  net  income  plus  average 
annual  fixed  charges  at  least  equal  to  2  times  the  sum  of  its  average  annual  fixed 
charges  and  which  for  the  last  2  fiscal  years  of  such  period,  had  annual  net  income 
plus  annual  fixed  charges  of  at  least  1%  times  the  sum  of  its  dividend  require- 
ments for  preferred  stock  and  it  fixed  charges,  for  a  period  of  5  fiscal  years  next 
preceding  the  date  of  investment  for  which  the  necessary  statistical  data  are  avail- 
able in  published  fiscal  year  statements,  (7)  the  total  book  value  of  all  stocks 
owned  by  the  fund  shall  not  exceed  33%%  of  the  total  book  value  of  all  invest- 
ments of  the  fund  and  C8)  the  book  value  of  stock  investments  in  any  one  corpora- 
tion shall  not  exceed  5%  of  the  maximum  amount  which  may  be  invested  in  stocks, 
determined  as  of  date  of  investment,  and  the  investment  in  the  stock  of  any  one 
corporation  shall  not  exceed  1%  of  the  total  outstanding  stock  of  such  corporation. 

(8)  Bonds  of  the  International  Bank  for  Reconstruction  and  Development 
which  are  direct  and  unsecured  obligations  of  the  Bnnk.  provided  that  the  in- 
vestment in  any  one  issue  of  these  bonds  shall  not  exceed  1%  thereof,  and  that 
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the  total  investments  in  such  honds  shall  be  limited  to  5%  of  the  total  amount 
of  investments  owned  by  the  fund  ; 

(9)  Obligations  of  the  12  Federal  Land  Banks  and  the  Inter- American  De- 
velopment Bank. 

For  the  purpose  of  this  Section,  fixed  charges  shall  mean  interest  on  funded 
or  unfunded  debt  and  contingent  interest  charges. 

Limitations  hereinbefore  set  forth  shall  be  applicable  only  at  date  investment 
was  purchased.  No  sale  or  liquidation  of  any  investment  shall  be  required  solely 
because  of  changes  in  the  relative  market  value  of  investments  at  any  time.  IPC, 
Sec.  13-189. 

The  Board  may  also  invest  the  funds  of  the  Trust  in  the  comingled 
investment  fund  of  the  Illinois  Board  of  Investment.  IPC,  Sec.  189.1. 
Furthermore,  no  Board  member  may  receive  any  commission  or  pay- 
ment from  the  fund  as  pay  or  salary,  nor  may  they  (or  any  person 
related  to  the  Board)  receive  any  commission  with  respect  to  in- 
vestments of  the  Board.  IPC,  Sec.  13-214 ;  13-215. 

12.  Public  School  Teachers''  Pension  and  Retirement  Fund  {cities  of 
over  500,000  inhabitants) 

a.  Coverage 

In  each  city  with  a  population  over  500.000  there  will  be  a  Public 
School  Teachers'  Pension  and  Retirement  Fund  (PSTPRF) .  It  covers 
all  "members  of  the  teaching  force  of  the  city,  including  principals, 
assistant  principals,  the  general  superintendent  of  schools,  the  deputy 
superintendent  of  schools,  associate  superintendents  of  schools,  mem- 
bers of  the  Board  of  Examiners,  all  other  persons  whose  employment 
requires  a  teaching  certificate  issued  by  the  Board  of  Examiners  and 
employees  of  the  Board  of  Trustees  but  excluding  persons  contribut- 
ing concurrently  to  any  other  public  employee  pension  system  in  Illi- 
nois. .  .  ."  IPC,  Sec.  17-106.  The  coverage  also  excludes  individuals 
retired  and  receiving  benefits  under  another  pension  system  of  the 
State,  persons  employed  on  an  hourly  basis,  and  persons  receiving 
pensions  from  the  fund  who  are  emploved  temporarilv  bv  the  Board 
of  Education  (for  less  than  75  days  in  a  school  year) .  IPC,^See.  17-106. 

b.  Fundin  g 

Both  the  cities  and  the  covered  employees  contribute  toward  the 
funding  of  the  Public  School  Teachers'  Pension  and  Retirement  Fund. 
The  participating  employees  contribute  6V2%  of  their  salaries  for  serv- 
ice or  disability  retirement  pension,  and  additional  contributions  of 
V2%  for  annual  increase  in  base  pension  and  li/>%  for  survivors'  and 
children's  pensions.  IPC,  Sec.  17-130. 

The  municipal  government  contributes  an  amount  raised  by  a  spe- 
cial tax  for  this  purpose.  The  tax  will  be  at  a  rate  of  .202  on  the  dollar 
value  of  property  located  within  the  city.  IPC,  Sec.  17-128. 

c.  Financing 

The  city's  contributions  are  financed  through  a  mandatory  property 
tax  levied  on  all  property  in  the  city,  additional  to  and  levied  in  the 
same  manner  as  other  general  property  taxes.  IPC,  Sec.  17-128. 

d.  Fiduciary  standards 

The  Board  of  Trustees  of  the  Public  School  Teachers'  Pension  and 
Retirement  Fund  is  vested  with  the  authority  to  invest  the  funds  of 
the  Fund,  but  only  in  certain  delineated  investments,  to  wit : 
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1.  Bonds,  notes  and  other  direct  obligations  of  the  United  States  Government, 
and  also  obligations  of  instrumentalities  and  agencies  of  the  United  States  Gov- 
ernment, whether  or  not  guaranteed  by  that  Government ; 

2.  General  obligation  bonds  and  notes  of  the  State  of  Illinois  ; 

3.  Bonds  or  other  evidences  of  indebtedness  which  are  general  obligations  of 
any  political  subdivision  or  municipal  corporation  of  the  State  of  Illinois ; 

4.  General  obligation  bonds  of  any  other  state  of  the  United  States  or  of  any 
political  subdivision  thereof  or  municipal  corporation,  if  the  political  subdivision 
or  municipal  corporation  had  a  population  as  shown  by  the  last  federal  census 
preceding  the  investment  of  not  less  than  30,000  inhabitants,  and  the  state,  politi- 
cal subdivision  or  municipal  corporation  has  not  defaulted  for  a  period  longer 
than  90  days  in  the  payment  of  interest  or  principal  on  any  of  its  general  obliga- 
tions during  the  period  of  10  years  next  preceding  the  investment ; 

5.  Tax  anticipation  warrants  issued  by  the  State  of  Illinois,  or  by  any  political 
subdivision  or  municipal  corporation  of  the  State  ; 

6.  Bonds  or  other  obligations  which  are  payable  from  revenues  or  earnings, 
specifically  pledged  therefor,  of  a  public  utility  in  the  State  of  Illinois,  municipally 
owned,  either  directly  or  indirectly  through  any  civil  division,  authority  or  public 
instrumentality  of  the  municipality,  if  ( a )  the  municipality  operating  such  utility 
has  at  least  2,500  inhabitants  as  shown  by  the  last  federal  census  preceding  such 
investment;  (b)  the  utility  has  been  in  operation  for  a  period  of  at  least  7  years 
prior  to  the  date  of  the  investment ;  (c)  bonds  or  obligations  of  the  utility  have  not 
been  in  default  for  a  period  longer  than  90  days  in  the  payment  of  interest  or 
principal ;  and  (d)  the  rates  for  service  are  fixed  so  as  to  produce  sufficient  reve- 
nue or  earnings  to  pay  all  operating  and  maintenance  charges  and  both  principal 
and  interest  on  the  bonds  or  obligations. 

The  investment  in  any  one  issue  of  these  bonds  may  not  exceed  25%  of  that 
issue,  and  the  total  investment  may  not  exceed  10%  of  the  total  amount  of  invesi-- 
ments  owned  by  the  fund  ; 

7.  Revenue  bonds  issued  by  the  Board  of  Trustees  of  the  University  of  Illinois, 
the  Board  of  Trustees  of  Southern  Illinois  University,  the  Board  of  Regents 
of  the  Regency  Universities  System,  and  the  Board  of  Governors  of  State  Col- 
leges and  Universities,  and  any  public  building  commission  organized  under  the 
laws  of  this  State ; 

8.  Bonds  or  other  obligations  which  are  payable  from  revenues  or  earnings, 
specifically  pledged  therefor,  of  a  public  utility  outside  the  State  of  Illinois, 
municipally  owned,  either  directly  or  indirectly  through  any  civil  division,  au- 
thority or  public  instrumentality  of  the  municipality,  if  (a)  the  municipality 
operating  the  utility  has  at  least  30,000  inhabitants  as  shown  by  the  last  federal 
census  preceding  the  investment;  (b)  the  utility  has  been  in  operation  for  a 
period  of  at  least  7  years  prior  to  the  date  of  the  investment ;  (c)  bonds  or  obli- 
gations of  the  utility  have  not  been  in  default  for  a  period  longer  than  90  days 
in  the  payment  of  interest  or  principal;  and  (d)  the  rates  for  service  are  fixed 
so  as  to  produce  sufficient  revenue  or  earnings  to  pay  all  operating  and  mainte- 
nance charges  and  both  principal  and  interest  on  the  bonds  or  obligations ; 

The  investment  in  any  one  issue  of  these  bonds  may  not  exceed  25%  of  such 
issue,  and  the  total  investment  may  not  exceed  10%  of  the  total  amount  of 
investments  owned  by  the  fund. 

9.  Obligations  of  Canada,  or  any  province  thereof,  or  of  any  city  having  a 
population  of  at  least  150.000  inhabitants,  if  the  principal  and  interest  are  pay- 
able in  United  States  currency.  The  total  investments  in  these  securities  may  not 
exceed  59£  of  the  total  amount  of  investments  owned  by  the  fund  : 

10.  Bonds  of  the  Commonwealth  of  Puerto  Rico.  The  investment  in  any  one 
issue  of  bonds  of  that  government  may  not  exceed  10%  thereof  and  the  total 
investments  in  securities  thereof  may  not  exceed  2%  of  the  total  amount  of  in- 
vestments owned  by  the  fund  ; 

10.1.  Direct  obligations  of  the  State  of  Israel  for  the  payment  of  money,  or 
obligations  for  the  payment  of  money  which  are  guaranteed  as  to  the  payment  of 
principal  and  interest  by  the  State  of  Israel,  on  the  following  conditions: 

(a)  The  total  investments  in  such  obligations  shall  not  exceed  5%  of  the  book 
value  of  the  aggregate  investments  owned  by  the  fund  ; 

(b)  The  State  of  Israel  shall  not  be  in  default  in  the  payment  of  principal  or 
interest  on  any  of  its  direct  joreneral  obligations  on  the  date  of  such  investment: 

(c)  The  bonds  and  interest  thereon  shall  be  payable  in  currency  of  the  United 
States: 
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(d)  The  bonds  shall  contain  an  option  for  the  redemption  thereof  after  90 
days  from  date  of  purchase  ; 

(e)  The  investment  in  these  obligations  has  been  approved  in  writing  by  in- 
vestment counsel  employed  by  the  board,  which  counsel  shall  be  a  national  or 
state  bank  or  trust  company  authorized  to  do  a  trust  business  in  the  State  of 
Illinois,  or  an  investment  advisor  qualified  under  the  Federal  Investment  Ad- 
visors Act  of  1940  and  registered  under  the  Illinois  Securities  Act  of  1953. 

(f)  The  fund  making  the  investment  shall  have  at  least  $5,000,000  of  net 
present  assets. 

11.  Bonds  or  other  evidences  of  indebtedness  issued  or  guaranteed  by  any  rail- 
road corporation,  or  in  equipment  trust  certificates,  if  the  corporation  has  not 
defaulted  on  any  of  its  obligations,  either  as  to  principal  or  interest,  within  a 
period  of  5  years  prior  to  the  date  of  investment.  No  more  than  1%  of  total  in- 
vestments may  consist  of  any  one  issue  of  these  securities ; 

12.  Bonds  or  other  evidences  of  indebtedness  of  any  public  utility  corporation, 
if  the  corporation  has  not  defaulted  on  any  of  its  obligations,  either  as  to  prin- 
cipal or  interest,  within  a  period  of  5  years  prior  to  the  date  of  investment. 
No  more  than  lc/c  of  total  investments  may  consist  of  any  one  issue  of  these 
securities ; 

13.  Bonds  or  other  evidences  of  indebtedness  of  any  industrial  or  finance  cor- 
poration, if  the  corporation  has  not  defaulted  on  any  of  its  obligations,  either  as 
to  principal  or  interest,  within  a  period  of  5  years  prior  to  the  date  of  invest- 
ment. No  more  than  1%  of  total  investments  may  consist  of  any  one  issue  of 
these  securities ; 

14.  Bank  capital  notes  which  are  direct,  unsecured  obligations  of  a  banking 
institution  which  is  a  member  of  a  Federal  Deposit  Insurance  Corporation  having 
capital  funds  represented  by  capital  stock,  surplus  and  undivided  profits  of  at 
least  $20,000,000.  if  the  institution  has  not  defaulted  on  any  of  its  obligations, 
either  as  to  principal  or  interest,  within  a  period  of  5  years  prior  to  the  date 
of  investment.  No  more  than  1%  of  total  investments  may  consist  of  any  one 
issue  of  these  obligations. 

15.  The  securities  mentioned  above  in  paragraphs  11,  12,  13  and  14  must  be 
securities  of  corporations  which  are  incorporated  in  one  of  the  states  of  the 
United  States  of  America. 

16(1).  Common  and  preferred  stocks  of  any  corporation  chartered  under  the 
laws  of  the  United  States  or  of  any  state,  district  or  territory  thereof,  if  listed 
on  a  national  securities  exchange  as  defined  in  the  Federal  Securities  Exchange 
Act  and  are  legal  for  trust  funds  in  Illinois.  Common  stocks  are  eligible  if  (a) 
the  corporation  has  paid  cash  dividends  on  its  common  stocks  in  each  of  the 
last  5  years  next  preceding  the  date  of  investment  and  (b)  the  corporation's 
aggregate  net  earnings  available  for  dividends  for  the  whole  of  that  period  have 
been  at  least  equal  to  the  amount  of  the  dividends  paid.  The  investment  in  the 
stock  of  any  single  corporation  (including  shares  previously  purchased)  may  not 
exceed  1%  of  the  book  value  of  the  total  investments  of  the  fund  on  the  date  of 
purchase  or  be  greater  than  1%  of  the  total  outstanding  stock  of  the  corporation. 
Preferred  stocks  are  eligible  if  the  company's  common  stock  meets  the  above 
criteria. 

16(2).  Common  stocks  of  the  following  types  of  institutions  whose  securities 
are  unlisted  :  any  bank  which  is  a  member  of  the  Federal  Deposit  Insurance  Cor- 
poration having  capital  funds  represented  by  capital  stock,  surplus  and  undivided 
profits  of  at  least  $20,000,000 ;  any  life  insurance  company  having  capital  funds 
represenetd  by  capital  stock,  special  surpuls  funds  and  unassigned  surplus  to- 
talling at  least  $50,000,000 ;  and  any  fire  or  casualty  insurance  company,  or  com- 
bination thereof,  having  capital  funds  represented  by  capital  stock,  net  surplus 
and  voluntary  reserves  of  at  least  $50,000,000.  Common  stocks  are  eligible  if  (a) 
the  institution  has  paid  cash  dividends  on  its  common  stock  in  each  of  the  last 
10  years  next  preceding  the  date  of  investment  and  (b)  the  institution's  aggregate 
net  earnings  available  for  dividends  for  the  whole  of  that  period  have  been  at 
least  equal  to  the  amount  of  the  dividends  paid.  The  investment  in  the  stock  of 
any  single  institution  (including  shares  previously  purchased)  may  not  exceed 
1%  of  the  book  value  of  the  total  investments  of  the  fund  on  the  date  of  pur- 
chase nor  be  greater  than  1%  of  the  total  outstanding  stock  of  the  institution. 

16(3).  The  aggregate  amount  to  be  invested  in  common  and  preferred  stocks 
shall  be  limited  to  33y3%  of  the  book  value  of  the  total  investments  of  the  fund 
on  the  date  the  investment  is  made  and  the  investment  in  any  such  stocks  must 
be  approved  by  at  least  %  of  the  membership  of  the  board- 
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17.  Notes  secured  by  mortgages  under  Sections  203  and  207  of  the  National 
Housing  Act  which  are  insured  by  the  federal  housing  commissioner,  or  his 
successor  or  assigns,  or  in  debentures  issued  by  such  commissioner,  which  are 
guaranteed  as  to  principal  and  interest  by  the  Federal  Housing  Administration, 
or  agency  of  the  United  States  Government.  No  more  than  20%  of  total  invest- 
ments of  the  fund  may  consist  of  these  securities. 

18.  Bonds  of  the  International  Bank  for  Reconstruction  and  Development  and 
the  Inter-American  Development  Bank  which  are  direct  and  unsecured  obliga- 
tions of  these  Banks.  The  investment  in  any  one  issue  of  these  bonds  may  not 
exceed  1%  thereof,  and  the  total  investments  in  these  bonds  must  be  limited  to 
5%  of  the  total  amount  of  investments  owned  by  the  fund. 

19.  Loans  to  veterans  guaranteed  in  whole  or  part  by  the  United  States  Gov- 
ernment pursuant  to  Title  III  of  the  Act  of  Congress  known  as  the  "Servicemen's 
Readjustment  Act  of  1944",  as  amended  or  supplemented  from  time  to  time, 
provided  such  guaranteed  loans  are  liens  upon  real  estate.  IPC,  Sec.  17-146. 

The  Trustees  may  also  invest  funds  in  the  comingled  investment 
funds  of  the  Illinois  State  Board  of  Investment.  IPC,  Sec.  17-146.1. 

IS.  The  Closed  Funds  (for  the  house  of  correction  employees  and  for 
the  public  library  employees) 

a.  Coverage 

At  the  election  of  the  Board  of  Inspectors  of  the  Houses  of  Correc- 
tion for  a  city  with  a  population  over  150,000.  such  Board  may  adopt 
a  House  of  Correction  Employees'  Pension  Fund,  with  coverage  of 
all  employees  of  the  applicable  houses  of  correction.  IPC,  Sec.  19-101. 
For  these  purposes,  employees  of  the  houses  of  correction  are  those  so 
employed  under  the  appropriate  civil  service  law,  and  those  in  the  em- 
ploy prior  to  enactment  of  the  civil  service  law.  IPC,  Sec.  19-105.  The 
Fund  does  not  cover  employees  whose  employment  commenced  after 
January  1, 1954.  IPC,  Sec.  19-105. 

The  Board  of  Directors  of  the  Public  Libraries  in  a  city  with  over 
500.000  inhabitants  may  elect  to  have  a  Public  Libraries  Employees' 
Pension  Fund,  with  coverage  extended  to : 

all  persons  in  the  employ  of  the  public  library  board  prior  to  July  8,  1955  re- 
ceiving a  stipulated  salary  per  annum:  all  persons  in  the  employ  of  the  board  of 
trustees  of  such  Public  Library  Employes'  Pension  Fund  prior  to  July  8,  1955, 
receiving  a  stipulated  salary ;  all  persons  who  are  contributors  to  this  fund  and 
have  contributed  to  this  fund  for  a  period  of  at  least  1  year  *  *  *  IPC,  Sec.  19- 
204. 

b.  Funding 

The  House  of  Correction  Employees'  Pension  Fund  is  funded  by 
employee  contributions  of  6%  of  salary  and  an  additional  2%  of  sal- 
ary contribution  from  male  employees.  IPC,  Sec.  19-101.  Along  with 
these  contributions  the  municipal  authority  is  authorized  to  levy  a  tax 
on  all  taxable  property,  up  to  .0009  per  cent  of  the  value  of  such  prop- 
erty. IPC,  Sec.  19-104. 

The  Public  Library  Employees'  Pension  Fund  is  funded  by  contri- 
butions from  the  employees  of  6%  of  salary,  or  more,  as  determined  by 
the  Board  of  Trustees  of  the  plan.  IPC,  Sec.  19-208(1).  No  provision 
appears  to  be  made  for  contributions  by  the  governing  municipality. 

c.  Financing 

The  city  which  establishes  a  House  of  Correction  Employees'  Pen- 
sion Fund  is  permitted,  though  not  compelled,  to  levy  a  property  tax 
in  addition  to  other  property  taxes,  on  the  property  within  its  juris- 
diction, in  addition  to  and  in  the  same  manner  as  other  taxes.  IPC, 
Sec.  19-104.  It  may  be  noted,  however,  that  the  statutory  language 
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permits  the  levy  of  the  tax  by  the  city,  but  notes  that  the  city  council 
shall  levy  the  tax  at  the  aforementioned  rate.  IPC,  Sec.  19-104. 

No  provision  appears  to  be  set  up  to  finance  the  Public  Library  Em- 
ployees' Pension  Fund,  other  than  the  contributions  of  the  employees. 

d.  Fiduciary  standards 
Both  Boards  of  Trustees  are  permitted  to  invest  the  fmids  of  the 
pensions  in  their  discretion,  with  no  restrictions  on  the  type  of  invest- 
ment, other  than  the  general  law  of  fiduciary  responsibility.  IPC,  Sees. 
19-109";  19-208. 

Furthermore,  it  is  a  Class  B  misdemeanor  for  any  person  to  directly 
or  indirectly  "avoid  or  seek  to  avoid  any  or  all  of  the  provisions  of  this 
Division.  *  *  *  or  obstruct  the  enforcement  of  any  of  the  provisions  of 
this  Division."  IPC,  Sees.  19-118 ;  19-219. 

B.  NONSTATUTORY  PLANS  FOR  LOCAL  EMPLOYEES 

There  appear  to  be  two  significant  pension  plans  for  local  employees 
within  the  State  of  Illinois;  the  pension  plan  of  the  Chicago  Transit 
Authority  and  the  pension  plan  of  the  Village  of  Morton  Grove.  The 
former  is  authorized  by  statute.  1113/4  111.  Rev.  Stat.,  Sec.  307.  The 
latter  does  not  appear  to  be  statutorily  authorized. 

1.  The  Chicago  Transit  Authority  Pension  Plan 

a.  Coverage 

The  pension  plan  of  the  Chicago  Transit  Authority  (CTA)  covers 
all  employees  of  the  Authority.  The  plan's  terms  define  "employee" 
to  include  those  individuals  who,  on  June  1,  1948,  and  thereafter,  are 
receiving  a  "regular  and  stated  compensation"  from  the  Authority,  who 
on  June  1,  1948,  were  absent  due  to  "leave  of  absence,  or  authorized 
furlough"  and  those  individuals  who,  on  June  1,  1948,  or  thereafter,, 
were  on  leave  of  absence  because  of  office-holding  in  the  Association 
(Division  241  and  Division  308  of  the  Amalgamated  Transit  Union),, 
or  its  International  Office  or  the  International  Office  or  another  office 
of  any  authorized  bargaining  agent.  Plan,  Sec.  3.3.  Temporary  em- 
ployees, defined  as  an  employee  employed  by  the  CTA  for  not  more 
than  six  months  and  who  do  not  accumulate  seniority  during  em- 
ployment, are  not  included  in  the  plan.  Plan,  Sec.  3.3. 

b.  Funding 

Both  the  participants  and  the  C.T.A.  contribute  towards  funding  the 
pension  plan.  After  1973,  the  employees  of  the  CTA  must  contribute 
7%  of  salary.  Employees  who  were  employed  between  January  1, 1965, 
and  June  1,  1949,  and  whose  compensation  was  over  $10,000  (the 
amount  above  $10,000  not  having  not  been  covered  by  the  plan)  must 
remit  to  the  Fund  "the  amount  of  contributions  he  should  have  made 
if  annual  compensation  exceeding  $10,000,  had  been  covered  by  the 
Plan  *  *  *  together  with  an  amount  equal  to  the  interest  that  would 
have  been  credited  to  the  employee."  Plan.  Sec.  7.1. 

The  CTA  must  contribute,  after  1973,  13%  of  the  employee's  sal- 
aries to  the  fund  of  the  plan.  It  must  also  remit  its  contributions  for 
salaries  of  employees  between  June  1,  1949  and  January  1,  1965, 
who  earned  over  $10,000,  which  amount  was  not  covered  by  the  plan. 
Plan,  Sec.  7.1. 
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c.  Financing 

Xo  provisions  are  made  for  financing  the  contributions  of  the  CTA 
to  the  pension  plan. 

d.  Fiduciary  standards 

Trustees  of  the  CTA  Pension  Plan  must  be  a  "bank  or  trust  com- 
pany incorporated  under  the  laws  of  the  United  States  or  of  the  State 
of  Illinois''  with  a  combined  capital  and  surplus  of  at  least  $7,000,000. 
The  trustee  must  be  authorized  by  law  to  accept  and  execute  trusts 
of  at  least  10  years  in  duration.  Plan,  Sec.  18.1.  The  trustee  nas  no 
liability  for  any  amounts  paid  under  the  plan,  to  the  extent  of  their 
correctness,  when  the  amounts  are  determined  and  certified  to  the 
trustee  by  the  Committee  on  Retirement  Allowance  of  the  Pension 
Plan.  Plan,  Sec.  18.3.  Powers  of  the  trustee,  with  regard  to  invest- 
ments and  management  of  the  trust  assets  are  determined  by  contract 
between  the  trustee  and  the  Committee,  but  the  trustee  must  see  that 
"the  fund  shall  at  all  times  be  prudently  invested."  Plan,  Sec.  18*4. 
The  Committee  may  authorize  : 

the  Trustee  in  its  sole  discretion,  to  invest  and  reinvest  the  Fund  in  any  prop- 
erty, real  or  personal,  or  part  interest  therein,  wherever  situate,  including  hut 
without  being  limited  to  common  and  preferred  stocks,  corporate  and  govern- 
mental obligations,  trust  and  participation  certificates,  leaseholds,  mortgages 
and  other  interests  in  realty.  Plan.  Sec.  1S.4. 

For  a  copy  of  the  plan  and  appended  agreements  and  interpretations 
of  the  Chicago  Transit  Authority,  see  Appendix  A. 

10.  The  pension  plan  of  the  Village  of  Morton  Grove 

a.  Coverage 

The  pension  plan  of  the  Village  of  Morton  Grove,  Illinois,  covers 
all  "present  and  future  full-time  Employee(s) "  of  the  Village.  The 
plan's  definitional  provision  (Part  I,  1.)  defines  "full-time  Employee" 
as  one  who  is  employed  for  at  least  400  hours  per  year,  and  makes  one 
year's  service  a  prerequisite  to  participation.  Part  1, 2. 

b.  Funding 

The  participating  employees  of  the  Village  of  Morton  Grove  are 
required  to  contribute  2%  of  Monthly  Earnings  toward  funding  the 
pension  plan.  Plan,  Part  1. 1. 

The  Village  must  contribute  annually  the  amount  required  to  keep 
the  plan  actuarially  solvent,  in  an  amount  equal  to  that  required  for 
current  service  cost  plus  interest  on  anv  unfunded  past  service  liability. 
Plan.  Part  II,  11. 

c.  Financing 

There  is  no  provision  requiring  the  Village  of  Morton  Grove  to 
make  the  payments  for  the  pension  plan. 

d.  Fiduciary  standards 

There  are  no  special  provisions  in  the  pension  plan  providing  for 
the  means  by  which  the  assets  of  the  plan  are  to  be  invested,  except 
that  interest  in  an  amount  not  exceeding  3!/2%  annually  shall  be  paid 
by  the  writer  of  the  plan,  Continental  Assurance  Company,  Chicago, 
Illinois,  on  the  plan  assets. 
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e.  Legality  of  the  plan 

The  Village  of  Morton  Grove  appears  to  be  one  of  a  very  few  vil- 
lages in  the  State  of  Illinois  with  its  own  municipal  pension  plan. 
Section  7  of  the  Illinois  Pension  Code  establishes  the  Illinois  Munici- 
pal Retirement  Fund.  The  question  may  be  raised  as  to  violation  of 
this  statute  by  the  establishment  of  the  Morton  Grove  plan. 

Section  7-132  states  that  the  described  municipalities  of  that  provi- 
sion of  the  Illinois  Pension  Code  "shall  be  included  within  and  be 
subject  to  this  Article  beginning  upon  the  effective  dates  hereinafter 
specified."  Included  in  the  description  are  "all  cities,  villages  and 
incorporated  towns  having  a  population  in  excess  of  5,000  inhabi- 
tants *  *  IPC,  Sec.  7-132(1).  Subparagraph  5  of  that  same  sec- 
tion refers  to  these  covered  municipalities  as  "municipalities  required 
to  participate  under  subparagraph  1  *  *  *."  IPC,  Sec.  7-132(5)  (A). 
However,  provision  is  also  made  for  towns  which  "elect  to  be  included 
either  by  referendum  *  *  *  or  by  adoption  of  a  resolution."  IPC, 
Sec.  7-132(4).  This  latter  provision,  however,  is  preceded  by  the 
phrase  "Any  other  municipality,  *  *  *  other  than  those  specifically 
excluded  from  participation  and  those  described  in  paragraph  3 
above  *  *  *"  IPC,  Sec.  7-132(4). 

Section  7-132  would  appear  to  require  that  in  villages  of  5,000  pop- 
ulation or  more,  the  Municipal  Retirement  System  of  the  State  of 
Illinois  provided  for  in  Article  7  of  the  Illinois  Pension  Code  would 
appear  to  be  the  only  permissible  general  municipal  pension  plan. 
Other  plans  would  be  in  violation  of  the  law,  unless  they  were 
supplementary  to  a  general  incorporation  into  the  Municipal  Retire- 
ment System.  In  other  Avords,  if  the  Village  of  Morton  Grove  has  a 
population  over  5.000  in  the  last  census,  then  it  should  become  a  mem- 
ber of  the  Illinois  Municipal  Retirement  System.  Its  own  pension  plan, 
if  it  should  become  a  member  of  the  IMRS,  could  be  valid  but  only 
supplementary  to  the  plan  of  the  IMRS. 

The  1970  population  of  Morton  Grove,  Illinois,  was  set  at  over 
26,000  by  the  Bureau  of  the  Census.  Therefore,  its  refusal  to  adopt  the 
Municipal  Retirement  System  of  the  State  of  Illinois  and  its  adoption 
of  its  own  municipal  pension  plan  may  be  in  violation  of  the  Illinois 
Pension  Code. 
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Appendix  A — The  Pension  Plan  of  the  Chicago  Transit 
Authority  and  Rulings  Thereunder 

This  Agreement,  made  in  triplicate  as  of  June  1,  1949,  by  and  be- 
tween Chicago  Transit  Authority,  a  municipal  corporation  created 
by  the  Metropolitan  Transit  Authority  Act  of  Illinois,  party  of  the 
first  part,  and  Divisions  241  and  308  of  the  Amalgamated  Transit 
Union,  formerly  known  as  the  Amalgamated  Association  of  Street, 
Electric  Railway  and  Motor  Coach  Employees  of  America,  party  of 
the  second  part,  as  amended,  Witnesseth : 

SECTION  1 — TITLE 

1.1.  The  retirement  and  disability  allowance  plan  which  is  the  sub- 
ject of  this  agreement  shall  be  known  as  "Retirement  Plan  for  Chicago 
Transit  Authority  Employes"  and  is  sometimes  referred  to  in  this 
agreement  as  "this  Plan"  or  "the  Plan." 

SECTION  2  PURPOSE 

2.1.  The  object  of  the  Plan  is  to  provide  retirement  allowances  in 
case  of  old  age  or  disability  for  the  eligible  employes  of  the  Chicago 
Transit  Authority  who  are  represented  by  said  party  of  the  second 
part,  subject  to  the  conditions  hereinafter  set  forth,  and  for  other 
employes  to  whom  the  Plan  may  be  later  extended  as  herein  provided, 
subject  to  the  conditions  herein  set  forth. 

SECTION   3 — DEFINITIONS 

3.1.  "Authority"  shall  mean  Chicago  Transit  Authority. 

3.2.  "Association"  or  "Amalgamated"  shall  mean  both  Division  241 
and  Division  308  of  the  Amalgamated  Transit  Union. 

3.3.  "Employe"  shall  mean  any  employe  of  the  Authority  who : 

(1)  was,  on  June  1,  1948,  or  after  such  date  in  case  of  new 
employes,  receiving  a  regular  and  stated  compensation  from  the 
Authority,  other  than  a  retirement  allowance  or  retainer ;  or 

(2)  was,  on  June  1,  1948,  absent  due  to  leave  of  absence,  or 
authorized  furlough  (other  than  retirement  or  disability  retire- 
ment) or  sickness,  or  accident,  which  started  subsequent  to  Sep- 
tember 30, 1947 ;  or 

(3)  was,  on  June  1,  1948,  or  is  thereafter,  on  leave  of  absence 
because  of  holding  office  in  the  Association  or  its  International 
Office  or  in  the  office  of  International  Office  of  any  other  bargain- 
ing agent  representing  employes  of  the  Authority.  (Amended 
1-1-68) 

Any  person  other  than  one  described  in  the  last  above  subpara- 
graph (3)  not  at  work  on  June  1,  1948  due  to  leave  of  absence  or- 
authorized  furlough  (other  than  retirement  or  disability  retirement) 
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or  sickness,  or  accident,  which  absence  began  prior  to  October  1,  1947 
and  who  was  a  participant  under  any  of  the  former  Retirement  and 
Disability  Plans  in  effect  on  October  1,  1947,  shall  have  a  retirement 
or  disability  allowance  when  eligible  under  the  provisions  set  forth 
in  such  Plan  equal  to  the  benefits  now  being  paid  or  that  may  in  the 
future  be  paid  to  those  retired  under  such  Plan.  However,  any  such 
person  returning  to  regular  employment  with  the  Authority  after 
June  1, 1948  for  a  period  of  not  less  than  thirty  (30)  days  will  qualify 
as  an  employe  under  this  Plan. 

It  is  not  intended  to  include  temporary  employes  as  defined  by 
the  Retirement  Allowance  Committee  provided  for  hereinafter.  Re- 
tired employes  are  not  included,  except  as  provided  in  Section  20. 
Any  employe  retired  on  disability  previous  to  June  1,  1948,  who 
returns  to  active  duty  for  the  Authority,  after  the  effective  date  of  this 
Plan,  shall  not  be  entitled  to  any  of  the  benefits  under  this  Plan  (ex- 
cept those  provided  in  Section  20)  unless  his  period  of  active  duty 
is  more  than  three  consecutive  months,  provided,  that  if  he  is  dis- 
abled, as  described  in  Section  12,  by  cause  arising  after  his  return 
to  work,  he  shall  be  entitled  to  a  disability  allowance  under  this  Plan, 
regardless  of  his  period  of  service  after  his  return  to  work. 

3.4.  "Effective  date  of  the  Plan"'  shall  mean  June  1, 1949. 

3.5.  "Past  Service''  shall  mean  the  continuous  service  with  the 
Authority,  or  any  of  its  predecessor  public  utilities,  rendered  prior  to 
the  effective  date  of  this  Plan. 

3.6.  "Future  Service''  shall  mean  continuous  service  with  the  Au- 
thority from  and  after  the  effective  date  of  this  Plan. 

3.7.  "Continuous  Service"  shall  mean  service  with  the  Authority, 
or  any  of  its  predecessor  public  utilities,  from  the  date  since  which 
employment  has  remained  unbroken,  provided,  however,  that  the 
following  shall  not  be  considered  a  break  in  continuous  service  : 

(1)  Authorized  leaves  of  absence  and  authorized  absence  be- 
cause of  sickness  or  injury. 

(2)  Time  spent  in  the  service  of  the  armed  forces  or  the  Mer- 
chant Marine  of  the  United  States  or  her  allies  during  a  period  of 
emergency,  or  on  account  of  compulsory  military  service  provided 
the  employe  has  returned  or  returns  to  the  service  of  the  Author- 
ity after  his  honorable  discharge  within  the  period  described  by 
law,  if  any.  (See  Rule  16,  page  36) 

(3)  Termination  of  employment,  if  followed  by  reinstatement 
within  (3)  years  after  date  of  termination  of  employment,  with 
seniority  rights,  in  the  job  classification  occupied  at  the  time  of 
termination,  or  termination  of  employment  if  followed  by  rein- 
statement within  (3)  years  in  another  job  classification,  with 
service  from  date  of  hire  prior  to  termination. 

(4)  Periods  during  which  no  services  were  rendered  because 
of  strikes  or  lockouts. 

(5)  Lay-off  due  to  reduction  in  force  if  the  lay-off  occurred  after 
1930  and  the  employe  was  called  back  to  work  and  pursuant  to 
such  recall  returned  to  work  prior  to  1937.  This  subparagraph  (5) 
applies  only  to  employes  who  retire  on  or  after  January  1,  1956. 

(6)  Other  lay-off  or  furlough  not  exceeding  three  (3)  years, 
unless  extended  by  agreement  of  the  Authority  and  the  Asso- 
ciation. 
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Provided,  however,  that  in  calculating  past  service  and  in  determin- 
ing eligibility  (whether  based  on  past  or  future  service)  to  a  mini- 
mum retirement  or  disability  allowance  under  this  Plan,  absence  for 
one  or  more  of  the  foregoing  grounds  exceeding  three  consecutive 
years  shall,  to  the  extent  it  exceeds  such  three  years,  be  deducted  in 
computing  the  length  of  said  past  service,  or  in  determining  eligibility 
to  such  minimum  retirement  or  disability  allowance.  (Amended 
10-26-55) 

3.8.  "Annual  Kate  of  Past  Service  Compensation"  shall  mean : 
As  to  each  hourly  rated  employe,  the  average  earnings  for  the  year 
ended  May  31,  1948  of  the  occupational  group  to  which  such  em- 
ploye belonged  on  May  31,  1948,  or  in  which  such  employe  was 
classified  if  hired  subsequent  to  May  31,  1948,  which  have  been  deter- 
mined and  are  hereby  agreed  to  be  as  follows :  * 

(1)  Motormen,  conductors,  one-man  and  bus  operators,  and 
members  of  Division  308  carried  on  the  "Other  Train  Service" 
payroll  of  the  Rapid  Transit  Division,  $3700.00; 

(2)  Members  of  Division  241  carried  on  the  "Carhouse"  pay- 
rolls of  the  Surface  System,  $3480.00 ;  _ 

(3)  Members  of  Division  308  classified  as  regular  and  extra 
guards,  lampmen,  platform  men,  shopmen,  roadmen  or  Electrical 
Department  employes,  $3240.00 ; 

(4)  Members  of  Division  241  carried  on  the  "Miscellaneous 
Transportation"  payroll  of  the  Surface  Division,  $2940.00 ; 

(5)  Other  members  of  Division  241  not  included  in  the  three 
preceding  paragraphs  (1),  (2),  and  (4),  and  Members  of  Divi- 
sion 308  classified  as  porters,  crossing  watchmen,  agents  A  and  B, 
station  watchmen  and  Stores  Department  employes,  $2820.00. 

Provided,  however,  that,  on  the  Rapid  Transit  Division,  as  to  any 
part-time  hourly  rated  employe  or  student  employe  who  worked  less 
than  the  normal  scheduled  hours  for  his  occupational  group  during 
the  year  ended  May  31,  1948,  his  "annual  rate  of  past  service  com- 
pensation" shall  be  his  actual  total  earnings  for  the  year  ended  May  31, 
1948,  but  not  exceeding  the  applicable  rate  specified  in  the  above 
schedule. 

As  to  each  salaried  employe,  the  total  earnings  paid  by  the  Author- 
ity to  such  employe  for  the  year  June  1,  1947  to  May  31,  1948.  If  the 
services  of  such  employe  did  not  cover  the  entire  year  June  1,  1947  to 
May  31,  1948,  the  "annual  rate  of  past  service  compensation"  shall  be 
determined  by  multiplying  by  twelve  the  average  monthly  earnings 
of  said  employe  paid  by  the  Authority  in  the  period  between  June  1, 
1947  and  May  31,  1948,  but  not  less  than  twelve  times  the  monthly  job 
classification  rate  on  May  31,  1948  of  such  employe.  If  such  employe 
did  not  work  during  the  year  June  1.  1947  to  May  31,  1948,  the  "annual 
rate  of  past  service  compensation"  shall  be  the  monthly  rate  on 
May  31,  L948  of  the  job  such  employe  held  when  his  absence  began, 
multiplied  by  twelve.  As  to  each  salaried  employe  hired  after  May  31, 
1948,  the  "annual  rate  of  past  service  compensation"  shall  be  the 
monthly  job  classification  rate  on  May  31,  1948  of  the  job  for  which 
t  he  employe  was  hired,  multiplied  by  twelve. 


*  Notf — For  Annual  Rate  of  Past  Service  Compensation  as  to  each  eligible  hourly-rated 
employe  not  included  in  the  above  classification,  see  Appendices  A  and  B,  pages  29-3H- 


545 


As  to  an  employe  absent  on  account  of  a  position  with  the  Associa- 
tion or  its  International  Office,  or  with  the  office  or  International  Office 
of  any  other  bargaining  agent  representing  employes  of  the  Authority 
"annual  rate  of  past  service  compensation"  shall  be  determined  in 
accordance  with  this  paragraph  on  the  basis  of  the  job  classification 
last  held  with  the  Authority  or  any  of  its  predecessor  public  utilities 
by  such  employe.  (Amended  1-1-68) 

3.9.  "Compensation"  shall  mean  as  to  future  service  and  as  to  the 
contributions  to  the  Fund  provided  for  hereinafter,  the  total  earnings 
paid  by  the  Authority  to  a  participating  employe  on  or  after  the 
effective  date  of  the  Plan.  (Amended  1-1-65) 

As  to  those  occupying  full-time  positions  with  the  Association  or 
its  International  Office,  or  with  the  Office  or  International  Office  of 
any  other  bargaining  agent  representing  employes  of  the  Authority, 
"compensation"  shall  mean  the  current  average  pay  hours  for  em- 
ployes working  in  the  job  classification  last  held,  multiplied  by  the 
rate  currently  in  effect  for  that  job  classification.  As  to  those  who  are 
in  part-time  positions  with  the  Association  or  its  International  Office, 
or  with  the  office  or  International  Office  of  such  other  bargaining 
agent  "compensation"  as  defined  above,  shall  also  include  the  earnings 
which  he  would  have  received  from  the  Authority  if  he  had  not  been 
absent  on  account  of  such  part-time  position.  (Amended  1-1-68) 

"Average  annual  compensation  in  the  highest  five  (5)  completed 
Plan  Years"  shall  mean  that  amount  determined  by  dividing  by  five 
(5)  the  total  Compensation,  as  defined  herein,  of  the  employe  in  those 
five  (5)  Plan  Years  within  the  ten  (10)  Plan  Years  immediately 
prior  to  his  normal  retirement  date  (or,  if  earlier,  the  effective  date 
of  retirement)  in  which  his  Compensation  was  greatest.  (Amended 
1-1-71) 

3.10.  "Committee"  shall  mean  the  Retirement  Allowance  Commit- 
tee described  hereafter. 

3.11.  "Fund"  shall  mean  the  moneys  and  property  due  to  or  in 
the  hands  of  the  Trustee  including  payments  by  the  employes  and 
the  Authority  plus  the  income  or  other  proceeds  from  investments, 
less  disbursements  for  benefits  and  expense. 

3.12.  "Trustee"  shall  mean  the  bank  or  trust  corporation  selected 
to  administer  the  Fund. 

3.13.  Beginning  January  1, 1953,  "Pian  Year"  shall  be  the  calendar 
year.  (Amended  12-1-52) 

3.14.  The  masculine  pronoun  wherever  used  shall  include  the 
feminine  pronoun,  and  the  singular,  the  plural. 

SECTION  4  PARTICIPATION  IN  THE  PLAN 

4.1.  Subject  to  paragraph  4.2,  all  employes,  as  defined  above,  shall 
come  under  this  Plan  and  continue  as  contributing  employes  so  long 
as  they  are  in  the  employ  of  the  Authority  in  an  occupation  or  position 
to  which  this  agreement  applies  or  may  hereafter  be  made  to  apply. 

4.2.  This  agreement  shall  apply,  in  the  first  instance,  only  to  the 
employes  represented  by  said  party  of  the  second  part;  it  may  be 
made  applicable  to  other  employes  or  groups  of  employes  of  the 
Authority  by  agreement  between  the  Authority  and  such  other  em- 
ployes, either  individually  or  when  represented  by  a  bargaining  agent, 
then  with  such  bargaining  agent.*  * 

*  See  Appendices  A,  B  and  C. 
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SECTION  5 — RETIREMENT  ALLOWANCE  COMMITTEE 

5.1.  A  committee  shall  be  established  to  be  known  as  the  "Retire- 
ment Allowance  Committee."  Said  committee  shall  consist  of  ten  (10) 
members.  Five  (5)  members  shall  be  appointed  by  the  Chicago  Transit 
Board  and  said  Board  shall  have  the  right  at  any  time  and  for  any 
period  to  replace  any  member  appointed  by  it.  Three  (3)  members 
shall  be  appointed  by  Division  241  of  the  Amalgamated  Transit  Union, 
one  (1)  member  shall  be  appointed  by  Division  308  of  the  Amalga- 
mated Transit  Union,  and  each  Division  shall  have  the  right  at  any 
time  and  for  any  period  to  replace  any  member  appointed  by  it,  and 
one  (1)  member  shall  be  appointed  to  represent  the  employes  who 
are  not  represented  by  the  Association  for  the  purpose  of  collective 
bargaining  with  the  Authority,  and  be  appointed  by  them  or  their 
representatives. 

5.2.  All  members  of  the  Committee  shall  have  alternates  who  shall 
be  appointed  in  the  same  manner  provided  in  paragraph  5.1.  A  major- 
ity of  the  members  of  each  unit  as  defined  in  paragraph  5.4  shall 
constitute  a  quorum. 

5.3.  The  Committee  shall  select  from  its  membership  a  Chairman 
and  a  Secretary.  All  members  of  the  Committee  shall  serve  without 
compensation. 

5.4.  The  members  appointed  by  the  Chicago  Transit  Board  shall 
vote  as  a  unit.  The  members  appointed  by  the  Association  and  the 
other  employes,  respectively,  shall  also  vote  as  a  unit.  Unit  vote  shall 
be  determined  by  a  majority  of  the  members  of  each  unit.  A  con- 
currence of  the  two  units  shall  be  final  and  binding  upon  all  interested 
parties.  In  the  event  of  a  tie  vote,  the  question  or  questions  in  issue 
shall  be  submitted  to  arbitration  upon  demand  of  either  party. 

The  Board  of  Arbitration  shall  consist  of  three  (3)  persons,  one  (1) 
to  be  selected  by  the  Chicago  Transit  Board,  and  the  other  by  the 
Association,  and  these  two  (2)  persons  shall  select  a  third  disinter- 
ested person.  The  Board  of  Arbitration  shall  have  the  power  to  render 
a  final  and  binding  award  by  a  majority  vote  on  matters  submitted  to 
it  for  arbitration.  The  expense  of  the  neutral  person,  as  well  as  the 
joint  expenses  incidental  to  his  activities  shall  be  borne  by  the  Fund. 

5.5.  The  Secretary  of  the  Pension  Committee  shall  act  upon  all 
routine  matters  in  connection  with  the  administration  of  the  Plan 
and  shall  keep  a  record  of  the  proceedings  of  the  Committee. 

5.6.  The  Committee  shall  have  power : 

(1)  To  make  and  enforce  such  rules  and  regulations  consistent 
with  the  provisions  of  this  agreement  as  in  its  opinion  may  be 
necessary,  or  desirable,  for  carrying  out  of  its  duties,  and  for  the 
efficient  administration  of  the  Plan ; 

(2)  to  decide  any  question  arising  in  the  administration,  inter- 
pretation and  application  of  this  Plan ; 

(3)  to  determine,  according  to  the  provisions  herein  set  forth 
the  eligibility  of  an  employe  for  old-age  retirement  and  disability 
allowance  under  this  Plan  and,  if  eligible,  his  rights  hereunder; 

(4)  to  certify  to  the  Trustee  the  name  of  each  employe  eligible 
for  a  refund  or  old-age  retirement  or  disability  allowance  and 
the  amount  payable  to  him  and  to  rescind  such  certification  in 
accordance  with  the  provisions  of  this  Plan; 
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(5)  to  approve  or  deny  any  application  for  an  optional  form  of 
payment  or  retirement  allowances,  and  to  formulate  rules  with 
respect  to  the  election  of,  and  payments  under,  any  such  optional 
form  of  payment,  which  rules,  however,  shall  not  be  inconsistent 
with  the  provisions  of  this  Plan.  (Amended  1-1-71) 

5.7.  The  Committee  may  employ  from  time  to  time  such  legal  and 
other  experts  as  it  may  deem  necessary. 

5.8.  The  Committee  shall  hold  meetings  at  such  times  as  it  shall 
determine,  but  not  less  than  one  (1)  meting  each  month.  It  shall  make 
an  annual  report  to  the  Authority  and  the  Association,  and  shall  make 
such  other  reports  of  the  operation  of  the  Plan  as  it  shall  deem  neces- 
sary. At  least  once  a  year  the  Committee  shall  have  an  audit  made  of 
the  funds  forwarded  to,  disbursed  and  held  by  the  Trustee  by  a  rec- 
ognized firm  of  certified  public  accountants.  A  statement  of  the  results 
of  such  audit  shall  be  forwarded  to  the  Authority  and  the  Association 
and  the  duly  appointed  representatives  of  any  other  employees. 

5.9.  All  necessary  expenses  incurred  by  the  Committee  shnll  be 
certified  by  the  Committee  to,  and  paid  by,  the  Trustee  out  of  the  funds 
held  by  it. 

5.10.  Members  of  the  Committee  shall  not  be  personally  liable  for 
any  act  done  by  them  in  performance  of  their  duties  as  members  of 
the  Committee  and  shall  be  indemnified  by  the  Fund  against  any  and 
all  liability  and  expenses  reasonably  incurred  in  connection  with  any 
action  to  which  they  may  be  a  party  by  reason  of  their  membership  in 
the  Committee,  provided,  however,  that  the  foregoing  shall  not  apply 
to  any  member  who  shall  be  adjudged  guilty  of  misconduct. 

SECTION   6  KECORDS 

6.1.  The  Authority  shall  keep  all  records,  compile  all  data,  accept  all 
written  communications  from  participating  employes  and  their  bene- 
ficiaries addressed  to  the  Committee  and  submit  such  communications 
to  the  Committee  for  processing  in  accordance  with  the  provisions  of 
this  Plan,  so  far  as  its  employes  are  concerned.  The  actual  cost  and 
expense  to  the  Authority  in  performing  such  duties  shall  be  certified  by 
the  Authority  to  the  Committee  and  upon  approval  by  the  Commit- 
tee shall  be  paid  by  the  Trustee  out  of  the  Fund. 

6.2.  The  Committee  shall  have  the  right  at  all  times  to  call  for  addi- 
tional information  concerning  any  or  all  applications  forwarded  to 
the  Committee  and  to  examine  all  records  or  data  pertaining  to  the 
Plan. 

SECTION   7  CONTRIBUTIONS  TO  THE  FUND 

7.1.  Except  as  limited  by  Paragraph  9.3  hereof,  the  contributions 
of  the  Authority  and  of  the  employee  shall  be  the  stated  percentage  of 
compensation  effective  the  first  payroll  respectively  for  the  periods 
indicated  below : 


Period 

January  1,  1971  to  May  31,  1971:  Percent 

Employee    5.  8 

Authority    10. 2 

June  1,  1971  to  December  31,  1973: 

Employee    7.  0 

Authority    13. 0 
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After  1973,  contributions  will  continue  at  7.0%  for  the  employe  ana 
13.0%  for  the  Authority  unless  amended  in  accordance  with  the  pro- 
visions of  Section  23.  (Amended  1-1-71) 

An  employe  on  January  1,  1965,  whose  compensation  in  prior  years 
beginning  on  or  after  June  1,  1949,  has  exceeded  an  annual  rate  of 
$10,000  which  excess  amount  was  not  covered  by  the  Plan  prior  to 
January  1,  1965,  shall  remit  to  the  Fund  the  amount  of  contributions 
he  should  have  made  if  annual  compensation  exceeding  $10,000,  had 
been  covered  by  the  Plan,  beginning  June  1,  1949,  together  with  an 
amount  equal  to  the  interest  that  would  have  been  credited  to  the  em- 
ploye under  the  Plan  on  the  contributions  based  on  such  excess  com- 
pensation if  such  contributions  had  been  required  beginning  with  the 
effective  date  of  the  Plan. 

The  Authority  shall  likewise  remit  to  the  Fund,  an  amount  equal  to 
the  contributions  which  would  have  been  made  beginning  with  the 
effective  date  of  the  Plan,  if  there  had  been  no  limitation  on  the 
amount  of  annual  compensation  covered  by  the  Plan.  (Amended 
1-1-65) 

7.2.  The  contributions  by  all  participating  employees  receiving  com- 
pensation from  the  Authority  shall  be  made  by  means  of  deductions 
on  each  pay-day. 

7.3.  Officers  and  representatives  of  the  Association  or  its  Interna- 
tional Office,  whether  in  full-time  or  part-time  positions,  who  are 
employes  of  the  Authority  on  leave  of  absence,  shall  transmit  their 
contributions  each  month  to  the  Authority,  except  insofar  as  any  part 
thereof  has  been  deducted  under  paragraph  7.2. 

7.4.  The  total  contributions  of  the  employees  and  the  Authority  shall 
be  forwarded  by  the  Authority  to  the  Trustee  not  later  than  the  end 
of  each  month  for  all  contributions  made  as  to  pay  periods  ending  in 
the  preceding  month. 

7.5.  All  payments  and  benefits  provided  for  in  this  Plan  (includ- 
ing the  Supplemental  Benefits  provided  in  Section  22  hereof)  shall 
be  made  from  the  Fund  and  there  shall  be  no  obligation  on  the  part 
of  the  Authority  or  the  employes  to  provide  for  payment  of  benefits 
from  any  other  source ;  and  there  shall  be  no  liability  on  the  Authority 
or  employes  to  make  any  contributions  other  than  those  specified  in 
paragraph  7.1  and  paragraph  21.1(1)  and  paragraph  22.2  hereof. 

SECTION   8  RETIREMENT  ALLOWANCE 

8.1.  An  employee  retiring  at  the  normal  retirement  date  as  set  out 
in  paragraph  9.1  shall  receive  an  annual  retirement  allowance  paid  in 
equal  monthly  installments  for  life  which  shall  be  computed  accord- 
ing to  the  following  formula : 

(1)  As  to  an  employe  who  first  became  entitled  to  a  retirement 
allowance  commencing  after  the  month  of  January  1968  : 

(a)  One  (1)  per  cent  of  his  annual  rate  of  past  service 
compensation  as  defined  in  paragraph  3.8  for  each  full  year 
of  continuous  service  from  the  date  of  original  employment 
to  the  effective  date  of  the  Plan,  plus 

(b)  One  and  two-thirds  (1%)  percent  of  the  employe's 
compensation  for  continuous  service  from  and  after  the  effec- 
tive date  of  the  Plan ; 
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Provided,  however  that : 

(2)  As  to  an  employe  who  first  becomes  entitled  to  a  retirement 
allowance  commencing  with  or  after  the  month  of  January,  1971,. 
the  retirement  allowance  shall  be  the  amount  determined  in  ac- 
cordance with  paragraph  one  (1)  above  or  the  amount  deter- 
mined in  accordance  with  the  following  formula  whichever  is 
greater : 

(a)  Three-quarters  (%)  of  one  per  cent  of  his  "average 
annual  compensation  in  the  highest  five  completed  Plan 
Years"  for  each  full  year  of  continuous  service  from  the  date 
of  original  employment  to  the  effective  date  of  the  Plan ;  plus 

(b)  One  and  one-half  (1%)  per  cent  of  his  "average  an- 
nual compensation  in  the  highest  five  completed  Plan  Years" 
for  each  year  (including  fractions  thereof  to  completed  cal- 
endar months)  of  continuous  service  from  and  after  the  effec- 
tive date  of  the  Plan  and  prior  to  his  normal  retirement  date. 
(Amended  1-1-71) 

8.2.  If  the  employe  has  had  twenty  (20)  years  of  continuous  serv- 
ice and  has  attained  the  age  of  of  sixty-five  (65)  years  or  more  such 
allowance  shall  be  not  less  than 

(a)  One-Hundred  Seventy-Five  Dollars  ($175.00)  per 
month  if  he  shall  first  become  entitled  to  a  retirement  allow- 
ance commencing  after  the  month  of  December,  1970 ;  or 

(b)  One-Hundred  Eighty  Dollars  ($180.00)  per  month  if 
he  shall  first  become  entitled  to  a  retirement  allowance  com- 
mencing after  the  month  of  December,  1971 ;  or 

(c)  One-Hundred  Eighty-Five  Dollars  ($185.00)  per 
month  if  he  shall  first  become  entitled  to  a  retirement  allow- 
ance commencing  after  the  month  of  December,  1972. 
(Amended  1-1-71) 

8.3.  The  old-age  retirement  provided  for  in  this  section  shall  in  no 
event  be  in  excess  of  sixty  (60)  per  cent  of  the  employe's  average 
annual  compensation  in  the  highest  five  (5)  completed  Plan  Years 
as  defined  in  Paragraph  3.9.  No  employe  shall  be  eligible  to  receive  a 
retirement  allowance  unless  he  shall  have  been  employed  for  at  least- 
three  (3)  years  of  continuous  service,  as  above  defined.  (Amended 
1-1-71) 

SECTION  9 — NORMAL  RETIREMENT  DATE 

9.1.  The  normal  retirement  date  shall  be  the  first  day  of  the  month 
following  the  employe's  sixty-fifth  (65th)  birthday. 

9.2.  Any  employe  who  has  attained  the  normal  retirement  date 
may  retire  voluntarily  or  may  be  retired  at  the  option  of  the  Authority 
at  or  at  any  time  after  such  normal  retirement  date.  Upon  such  re- 
tirement he  shall  be  entitled  to  such  old-age  retirement  allowance 
for  life  as  provided  in  the  Plan.  (See  Rule  15,  Page  36) 

9.3.  If  any  employe  continues  in  the  service  of  the  Authority  after 
attainment  of  the  normal  retirement  date,  the  old-age  retirement  al- 
lowance payable  to  such  employe  shall  not  commence  until  after  his 
actual  retirement.  After  his  normal  retirement  date  no  employe  shall 
make  the  contributions  prescribed  in  Section  7  nor  shall  the  Authority 
make  any  contributions  with  respect  to  the  compensation  of  such  em- 
ploye. If  the  employe  reaches  age  sixty-five  (65)  after  the  effective 
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date  of  the  Plan,  he  shall  receive  no  credit  under  paragraph  8.1  (1)  (b) 
and  8.1(2)  (b)  for  any  service  after  age  sixty-five  (65).  (See  Rule 
3,  Page  34)  (Amended  1-1-71) 


10.1  Any  employe  in  good  standing  may  retire  voluntarily  on  or 
after  January  1, 1971,  and  after  he 

(a)  Has  attained  the  age  of  fifty-eight  (58)  years,  or 

(b)  Has  attained  an  age  and  completed  a  period  of  continuous 
service  such  that  the  sum  of  his  age  and  years  of  service  shall 
equal  ninety-six  (96)  or  more  (Amended  1-1-71) 

and  shall  receive  an  old-age  retirement  allowance  for  life  reduced  in 
accordance  with  Paragraph  10.2. 

After  December  31,  1960,  any  employe  who  is  discharged  by  the 
Authority  for  cause  detrimental  to  the  service  or  any  employe  who  is 
charged  with  an  offense  or  breach  of  duty  Which  ultimately  results  in 
such  discharge  shall  not  be  eligible  for  early  retirement  under  Sec- 
tion 10  unless  the  employe  is  reinstated  and  complies  with  the  other 
applicable  provisions  of  the  Plan.  (Amended  5-1-69) 

10.2  In  the  event  of  such  early  retirement  after  the  month  of 
December,  1970,  the  employe  shall  receive  his  earned  retirement  al- 
lowance, computed  at  and  up  to  such  early  retirement  date,  reduced  by 
five  (5%)  per  cent  for  each  full  year  or  fraction  thereof  below  age 
sixty-five  (65) ,  provided,  however,  that : 

(a)  The  employe's  earned  retirement  allowance  computed  at 
and  up  to  such  early  retirement  date  shall  not  be  reduced : 

(i)  If  he  shall  retire  on  or  after  the  first  day  of  the  month 
following  his  sixtieth  (60th)  birthday  provided  the  sum  of 
his  age  and  years  of  continuous  service  shall  equal  ninety 
(90)  or  more;  or 

(ii)  If  the  sum  of  his  age  and  years  of  continuous  service 
shall  equal  ninety-six  (96)  or  more;  and 

(b)  If,  after  the  month  of  December,  1970,  the  employe  retired 
at  or  after  age  fifty-eight  (58)  and  his  age  and  years  of  continuous 
service  shall  equal  ninety  (90)  or  more,  his  retirement  allowance 
shall  be  reduced  as  follows : 

Age  last  birthday  at  Percent  of 

earlv  retirement  date :       Amended  January  1,  1911  reduction 

59   3.0 

58   7.0 

10.3.  Any  employe  who,  under  the  provisions  of  paragraph  3.3,  is 
limited  as  to  eligibility  and  amount  of  benefits  to  the  provisions  of 
any  former  Retirement  and  Disability  Plan  in  effect  on  October  1, 
1947,  may  retire  after  he  has  attained  the  age  of  fifty-five  (55)  if 
then  otherwise  qualified  under  any  such  Plan,  and  shall  receive  the 
benefits  now  being  paid  or  that  may  in  the  future  by  payable  to  those 
retired  under  any  such  former  Plan,  reduced  by  five  (5%)  per  cent 
for  each  full  year  or  fraction  thereof  below  age  sixty-five  (65).  (See 
Rule  4,  Page  34) 

SECTION   11 — TEMPORARY  CONTINUANCE  OF  OLD  COMMITTEES 

Not  currently  applicable.  Text  of  original  section  available  in  the 


SECTION  10  EARLY  RETIREMENT 
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SECTION   12  DISABILITY  ALLOWANCE 

12.1.  Any  employe  who,  after  the  effective  date  of  the  Plan,  shall 
become  disabled  (as  defined  below)  from  performing  his  duties  and 
from  following  his  regular  employment  with  the  Authority  due  to  an 
occupational  or  non-occupational  accident  or  sickness  before  becom- 
ing eligible  for  an  old-age  retirement  allowance  in  accordance  with 
Section  9  hereof,  shall  be  entitled  to  a  monthly  disability  allowance 
from  the  beginning  of  such  disability,  provided  however  that: 

(a)  As  to  an  employe  who  first  became  disabled  prior  to  the 
month  of  January,  1971.  he  had  been  at,  the  time  of  becoming  so 
disabled,  in  continuous  service  for  ten  (10)  years  or  more;  or 

(b)  As  to  an  employe  who  first  became  disabled  on  or  after 
January  1,  1971,  he  has  been,  at  the  time  of  becoming  so  disabled : 

(i)  for  non-occupational  injuries  or  illnesses,  in  continuous 
service  for  ten  (10)  years  or  more ;  or 

(ii)  for  occupational  injuries  or  illnesses  covered  under 
the  Workmen's  Compensation  Act,  in  continuous  service  for 
five  (5)  years  or  more.  (Amended  1-1-71) 

An  employe  is  disabled  from  performing  his  duties  and  from  fol- 
lowing his  regular  employment  with  the  Authority : 

( 1 )  When  he  is  totally  and  permanently  disabled  for  any  type  of 
work;  or 

(2)  When,  after  receiving  benefits  for  a  particular  disability  for 
twenty-six  (26)  weeks  under  the  Authority's  Group  Accident 
and  Sickness  Insurance  or  from  the  Authority  under  the  Work- 
men's Compensation  Act,  he  is  unable  to  return  to  his  regular 
duties.  (See  Rule  No.  1,  Page  34). 

He  shall  not  be  entitled  to  receive  any  disability  allowance  for  any 
period  for  which  he.  although  unable  to  return  to  his  regular  duties, 
refuses  to  accept  other  work  offered  by  the  Authority  which,  in  the 
judgment  of  a  physician  duly  selected  by  the  Committee,  he  is  ca- 
pable of  performing  and  which  pays  not  less  than  two-thirds  (%)  of 
the  earnings  which  would  have  accrued  to  him  if  he  had  been  cur- 
rently employed  in  the  job  classification  last  held  by  him  with  the 
Authority. 

No  employe  shall  receive  a  disability  benefit  under  this  Section  12 
at  the  same  time  he  receives  a  retirement  allowance  under  Section  8 
or  10  hereof.  (See  Rule  15,  page  36) 

12.2.  The  monthly  disability  allowance  shall  be  computed  in  the 
manner  provided  in  Section  8  above,  provided  that  the  monthly  dis- 
ability allowance  shall  be  no  more  than  the  maximum  specified  in 
Paragraph  8.3  above  and  shall  in  no  event  be  less  than 

(a)  One-Hundred  Seventy-Five  Dollars  ($175.00)  per  month 
if  he  shall  first  become  entitled  to  a  retirement  allowance  com- 
mencing after  the  month  of  December,  1970 ;  or 

(b)  One-Hundred  Eighty  Dollars  ($180.00)  per  month  if  he 
shall  first  become  entitled  to  a  retirement  allowance  commencing 
after  the  month  of  December,  1971 ;  or 

(c)  One-Hundred  Eighty-Five  Dollars  ($185.00)  per  month  if 
he  shall  first  become  entitled  to  a  retirement  allowance  commenc- 
ing after  the  month  of  December,  1972.  (Amended  1-1-71) 
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12.3  No  employe  shall  be  entitled  to  receive  a  disability  allow- 
ance under  this  Plan  if  and  when  the  disability  is  a  result  of: 

(1)  habitual  and  excessive  use  of  intoxicants,  drugs,  or  nar- 
cotics ; 

(2)  injuries  or  diseases  sustained  while  under  the  influence  of 
intoxicants,  drugs  or  narcotics  habitually  used  to  excess; 

(3)  injuries  or  diseases  sustained  while  wilfully  and  illegally 
participating  in  fights,  riots,  civil  insurrections  or  committing  a 
crime ; 

(4)  injuries  or  diseases  sustained  while  serving  in  the  armed 
forces  or  the  Merchant  Marine  of  the  United  States  or  her  allies ; 

(5)  injuries  or  diseases  incurred  while  working  for  another  em- 
ployer and  arising  out  of  such  other  employment  while  also  em- 
ployed by  the  Authority ; 

(6)  injuries  or  diseases  sustained  while  riding  in  aircraft,  ex- 
cept as  a  fare-paying  passenger  on  regular  licensed  and  scheduled 
air  lines ; 

(7)  injuries  or  diseases  sustained  while  the  employe  is  on  leave 
of  absence  for  any  reason,  other  than  (a)  holding  office  in  the 
Association  or  its  International  Office,  or  in  the  office  or  Inter- 
national Office  of  any  other  bargaining  agent  representing  em- 
ployes of  the  Authority;  or  (b)  sickness  or  accident;  provided, 
however,  that  an  employe  while  on  leave  on  absence  for  the  reasons 
listed  under  (a)  and  (b)  shall  not  be  eligible  to  benefits  if  the 
injuries  or  diseases  so  sustained  fall  within  subparagraphs  (1)  and 
(6)  above.  (Amended  1-1-68) 

12.4  No  employe  shall  be  entitled  to  receive  a  disability  allow- 
ance under  the  Plan  when  he  declines  to  permit  a  physician  selected 
by  the  Committee  to  examine  or  re-examine  him  or  materially  hinders 
an  investigation  ordered  by  the  Committee. 

12.5  If,  at  any  time,  the  Committee  finds  that  any  employe  re- 
ceiving a  disability  allowance  is  no  longer  disabled  as  defined  above, 
it  shall  order  the  discontinuance  of  the  payments  provided  for  in  this 
section.  In  that  event,  the  employe  shall  be  restored  to  his  former 
position  with  accumulated  seniority. 

12.6  If  an  employe  entitled  to  disability  allowance  is  entitled  to 
benefits  under  the  group  accident  and  sickness  policy  provided  by  the 
Authority,  he  shall  receive  as  a  disability  allowance  under  this  Plan 
only  the  excess,  if  any,  of  the  disability  allowance  over  the  monthly 
benefits  under  the  group  accident  and  sickness  policy.  An  employe 
shall  not  receive  a  disability  allowance  for  any  period  for  which  he 
receives  his  regular  wages  or  salary.  (See  Kule  4,  Page  34) 

SECTION  1  ". — PAYMENT  OF  OLD-AGE  RETIREMENT  AND  DISABILITY 

ALLOWANCES 

13.1  Retirement  and  disability  allowances,  as  specified  herein, 
shall  be  paid  on  the  last  day  of  each  month  for  which  such  allowance 
is  due. 

13.2.  The  normal  form  of  payment  of  old  age  retirement  allow- 
ances, as  specified  in  Paragraph  8.1,  Paragraph  10.1  and  Paragraph 
13.1,  hereof  is  a  monthly  benefit  payable  for  the  remainder  of  the  em- 
ploye's lifetime.  Subject  to  the  provisions  of  this  Section  13,  and  in 
lieu  of  the  amount  and  form  of  monthly  retirement  allowance  other- 
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wise  payable  hereunder  pursuant  to  Section  8  or  Section  10  hereof,  in 
the  event  of  normal  or  early  retirement,  an  employee  may,  subject  to 
the  consent  of  the  Committee,  elect  to  have  a  retirement  allowance  of 
equivalent  actuarial  value  payable  in  accordance  with  the  following 
optional  form  of  payment : 

A  reduced  monthly  retirement  allowance  payable  to  the  retired 
employe  during  his  or  her  remaining  lifetime  and,  if  such  retired 
employe  shall  predecease  the  spouse  designated  by  such  retired 
employe  in  accordance  with  the  provisions  hereof,  all  or  a  specified 
fractional  part — y2  or  %  thereof,  as  specified  by  the  employe  in 
his  election — of  such  reduced  monthly  amount  payable  to  the 
spouse  for  the  then  remainder  of  his  or  her  lifetime. 
Each  request  for  an  optional  form  of  payment  must  be  in  writing, 
on  a  properly  executed  form  provided  for  that  purpose  and  filed  with 
the  Committee.  Each  such  form  must  specify  the  scheduled  com- 
mencement date  of  retirement  allowance  payments  under  the  optional 
form  elected,  which  date,  however,  may  not  be  later  than  the  last  day 
of  the  month  next  following  the  month  in  which  the  employe's  nor- 
mal retirement  date  occurs.  If  the  scheduled  commencement  date  is 
within  the  six-month  period  next  following  the  date  on  which  such 
request  is  filled  with  the  Committee,  such  evidence  of  the  employe's 
good  health  as  may  be  deemed  satisfactory  by  the  Committee  may  be 
required  by  the  Committee ;  provided,  however,  that  such  evidence  of 
good  health  shall  not  be  required  if  the  request  is  filed  with  the  Com- 
mittee prior  to  December  31,  1971.  An  employe  may,  at  any  time 
prior  to  his  normal  retirement  date  or,  if  applicable,  his  early  retire- 
ment hereunder,  elect  to  cancel  or  change  the  optional  form  of  pay- 
ment previously  approved  by  the  Committee  in  respect  of  him,  but 
each  such  change  shall  be  deemed  a  new  election  and  shall  be  treated 
as  such  in  accordance  with  the  provisions  of  this  section. 

The  election  of,  and  payment  under,  the  optional  form  pursuant  to 
the  provisions  of  this  section  shall  be  subject  to  the  following  condi- 
tions : 

(1)  Retirement  allowance  payments  under  the  optional  form 
of  payment  will  be  payable  as  of  the  last  day  of  each  month. 
The  first  such  payment  to  the  retired  employee  will  be  paid  on  the 
last  day  of  the  month  next  following  his  retirement  date  and  the 
last  such  payment  will  be  the  payment  due  as  of  the  last  day  of 
the  month  coincident  with  or  next  preceding  the  date  of  the  re- 
tired employe's  death.  If  the  retired  employe  shall  predecease 
his  or  her  spouse,  and  such  spouse  shall  have  been  designated  in 
accordance  with  the  provisions  hereof,  such  reduced  benefit  or  the 
applicable  fractional  part  thereof,  as  specified  by  the  retired  em- 
ploye, shall  be  payable  to  such  spouse  commencing  on  the  last  day 
of  the  month  in  which  the  retired  employe's  death  occurs  and 
ending  with  the  last  day  of  the  month  coincident  with  or  next 
preceding  the  date  of  the  surviving  spouse's  death. 

(2)  If  the  continuous  service  of  an  employe  shall  terminate,  or 
if  the  employe  shall  die  prior  to  his  normal  or,  if  applicable,  his 
early  retirement  date  hereunder,  the  optional  form  elected  by  such 
employe  shall  be  cancelled  automatically. 

(3)  If  the  spouse  designated  by  the  employe  shall  die  prior  to 
the  employe's  normal  retirement  date  or,  if  applicable,  his  early 
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retirement  hereunder,  the  optional  form  of  payment  elected  shall 
be  cancelled  automatically  and  a  monthly  retirement  allowance 
of  the  normal  form  and  amount  shall  be  applicable  to  such  em- 
ploye upon  his  retirement  hereunder,  unless,  prior  to  his  normal 
retirement  date,  a  new  election  shall  have  been  effected  in  accord- 
ance with  the  provisions  of  this  section. 

(4)  If  an  optional  form  of  payment  shall  have  been  made 
effective  in  respect  of  an  employe  whose  actual  retirement  has 
been  deferred  beyond  his  normal  retirement  date  pursuant  to  the 
Provisions  of  Paragraph  9.3  hereof,  retirement  income  payments 
shall  commence  under  the  option,  notwithstanding  the  scheduled 
commencement  date  thereof,  as  of  the  last  day  of  the  month  in 
which  the  employe  (i)  dies,  or  (ii)  retires,  whichever  first  occurs 
in  an  amount  determined  as  if  the  employe  had  in  fact  retired  on 
his  normal  retirement  date. 

(5)  If  an  employe  shall  have  a  living  spouse  to  whom  he  or  she 
is  legally  married  on  the  date  the  election  of  the  optional  form 
of  payment  is  filed  with  the  Committee,  such  spouse  shall  be  des- 
ignated the  contingent  annuitant  under  such  election.  If  any 
other  person  shall  be  designated,  the  election  shall  be  invalid  for 
all  purposes  hereof. 

(6)  Notwithstanding  the  provisions  of  Paragraphs  15.2  and 
15.3,  if  upon  the  death  of  an  employe  after  his  normal  retirement 
date.  or.  if  applicable,  his  early  retirement,  a  retirement  allowance 
shall  be  payable  to  the  spouse  pursuant  to  the  optional  form  of 
payment  effected  hereunder,  no  refund  of  the  employe's  contri- 
butions and  interest  shall  be  payable  until  the  death  of  such 
spouse — at  which  time  the  amount  of  Eefund  payable  shall  be  the 
excess,  if  any.  of  (i)  the  amount  otherwise  determined  in  respect 
of  him  pursuant  to  the  provisions  of  paragraph  15.3  at  the  date 
of  the  employe's  or  retired  employe's  death  over  (ii)  the  aggre- 
gate of  payments  made  to  such  spouse. 

SECTION  14  PAYMENT  OF  ALLOWANCES  IX  CASE  OF  INCOMPETENCY 

14.1  In  case  of  incompetency,  either  mental  or  physical,  of  any  per- 
son eligible  to  receive  payments  under  the  provisions  of  the  Plan,  pay- 
ments shall  be  made  to  such  person  or  institution  that  has  satisfied  the 
Committee  as  to  his  or  its  right  to  receive  the  payments  for  said  eligible 
person. 

SECTION  1  5  REFUNDS  FROM  EMPLOYES*  CONTRIBUTIONS  AND  PAYMENT  OF 

DEATH  BENEFIT 

15.1  No  employe  shall  be  entitled  to  borrow  against  or  withdraw 
any  part,  of  the  contributions  to  the  Plan  so  long  as  he  remains  eligible 
to  participate  in  the  Plan. 

15.2  Contributions  made  from  and  after  the  effective  date  of  the 
Plan  by  any  employe  who  becomes  separated  from  the  service  of  the 
Authority  or  dies  prior  to  retirement  or  disability  shall  be  refunded 
with  interest  at  the  rate  hereinafter  specified,  less  benefits  received 
under  the  Plan :  however : 

(a)  An  employe  who  has  completed  less  than  ninety  (90)  days 
of  service  with  the  Authority  shall  be  entitled  to  no  Refund.  (See 
Rules  10  and  11,  Page  35-36)' 
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(b)  An  employe  who  has  completed  ninety  (90)  or  more  days 
of  service  but  less  than  one  year  of  service  with  the  Authority  shall 
be  entitled  to  a  Refund  of  Retirement  Contributions  without 
interest.  (See  Rule  17,  Page  37) 

(c)  An  employe  who  has  completed  one  year  or  more  of  service 
with  the  Authority  shall  be  entitled  to  a  Refund  with  interest,  as 
provided  in  Paragraph  15.6.  (Amended  1-1-71) 

Any  employe  whose  contributions  under  this  or  any  prior  Plan  have 
been  refunded  to  him  in  whole  or  in  part  shall  be  entitled  to  no  fur- 
ther rights,  benefits  or  allowances  under  this  Plan  or  any  prior  Plan, 
except  as  provided  in  the  following  subparagraphs: 

( 1 )  If  any  employe  who  received  a  refund  returns  to  work  after 
service  within  the  terms  of  paragraph  3.7(2)  or  is  reinstated 
within  the  terms  of  paragraph  3.7(3)  and  remits  to  the  Authority 
for  payment  into  the  Fund  the  amount  previously  refunded  to 
him,  he  shall  have  the  same  rights  under  the  Plan  that  he  would 
have  had  if  he  had  not  received  the  refund;  (See.  Rule  Xo.  9, 
Page  35) 

(2)  if  an  employe  who  received  a  refund  is  not  reinstated  within 
the  terms  of  paragraph  3.7(3)  but  returns  to  work  as  a  new  em- 
ploye he  shall  have  only  the  rights  of  a  new  employe  under  this 
Plan  and  no  service  prior  to  the  date  of  the  new  employment 
shall  be  credited  as  continuous  Service. 

(3)  Refimd  of  excess  contributions  under  paragraph  19.3  shall 
not  affect  any  rights  under  the  Plan. 

15.3.  On  the  death  of  an  employe  after  his  old-age  retirement 
allowance  has  become  effective,  there  shall  be  paid  from  the  Fund  a 
sum  equal  to  the  amount  bv  which  the  aggregate  of  the  employe's 
contributions  since  the  effective  date  of  the  Plan  plus  interest  as  here- 
inafter defined  have  exceeded  the  aggregate  of  all  benefits  received 
by  him. 

15.4.  Contributions  made  prior  to  the  effective  date  of  this  Plan 
shall  be  subject  to  refund  in  accordance  wiith  the  terms,  limitations 
and  provisions  of  the  several  Plans  under  which  such  contributions 
were  made. 

Moneys  deducted  from  the  employes'  compensation  by  the  Authority 
since  October  1.  1947.  for  the  account  of  Pension  Fund  Xo.  1  of 
Chicago  Rapid  Transit  Company  employes,  shall  be  treated,  for  the 
purpose  of  this  Section,  as  if  thev  had  been  paid  into  said  Pension 
Fund  Xo.  1. 

15.5.  All  payments  provided  for  in  paragraphs  15.2,  15.3  and  15.4 
shall  be  made,  under  such  rules  and  regulations  as  the  Committee  may 
establish. 

15.6.  Interest  on  contributions,  as  provided  for  in  this  Section,  shall 
be  computed : 

(a)  With  respect  to  Plan  Years  ending  on  or  before  Decem- 
ber 31,  1970.  at  the  rate  of  interest  earned  by  the  Fund  but  not 
greater  than  two  percent  (2%)  per  annum/beginning  with  the 
end  of  the  Plan  Year  in  which  the  contributions  were  made  and 
ending  with  December  31, 1970,  and 

(b)  With  respect  to  Plan  Years  beginning  on  or  after  Janu- 
ary 1,  1971,  at  one-half  (y2)  of  the  rate  of  interest  earned  by  the 
Fund  but  not  greater  than  three  percent  (3%)  per  annum, 
beginning  with : 


74-365  O  -  78  -  36 


556 


(i)  December  31,  19T0,  in  respect  of  the  accumulated 
amount  determined  pursuant  to  (a)  above,  at  such  date,  and 

(ii)  The  end  of  the  Plan  Year  beginning  on  or  after  Jan- 
uary 1, 1971,  in  which  further  contributions  were  made 

up  to  the  last  day  of  the  Plan  Year  preceding  the  day  on  which  the 
employe  becomes  separated  from  the  Authority's  service,  dies  or 
retires,  whichever  occurs  first.  (Amended  1-1-71) 

The  "rate  of  interest  earned  by  the  Fund?'  for  each  Plan  Year  shall 
be  the  rate  percent  obtained  by  dividing  the  net  income  of  the  Fund 
for  that  year  by  the  total  amount  of  employe  contributions  under  the 
Plan  up  to  the  end  of  such  Plan  Year;  however,  should  the  average 
amount  invested  during  such  Plan  Year  be  greater  than  the  total 
amount  of  such  employe  contributions  then  the  net  income  shall  be 
divided  by  such  average  invested  amount.  In  determining  net  income 
there  shall  be  taken  into  account  net  gains  or  losses  on  sales  of  secu- 
rities and  all  charges  against  the  Fund,  but  contributions,  benefits  and 
refunds  shall  not  be  taken  into  account  in  determining  net  income.  In 
determining  the  total  amount  of  employe  contributions  in  the  above 
formula  refunded  contributions  and  contributions  by  employes  receiv- 
ing retirement  or  disability  benefits  under  the  Plan  shall  not  be 
included. 

15.7.  A  death  benefit  shall  be  paid  from  the  Fund  upon  the  death 
of  a  retired  employe  as  follows : 

(a)  As  to  an  employe  who  first  became  entitled  to  a  retirement 
allowance  commencing  any  month  from  January,  1965,  to  April, 
1969,  inclusive : 

As  to  any  such  employe  who  retired  at  or  after  age  sixty-five 
(65)  with  twenty  (20)  years  continuous  service  at  age  sixty-five — 
$4,000.00 

As  to  any  such  employe  who  retired  at  or  after  age  sixty-two 
(62)  and  prior  to  age  sixty-five  (65)  with  twenty  (20)  years 
continuous  service — $3,000.00 

As  to  any  such  employe  who  retired  at  or  after  age  fifty-eight 
(58)  and  prior  to  age  sixty-two  (62)  with  twenty  (20)  years 
continuous  service — $2,500.00 

As  to  any  such  employe  who  retired  with  less  than  twenty  (20) 
years  continuous  service  or  whose  retirement  occurred  prior  to 
his  attainment  of  age  fifty-eight  (58)— $1,000.00 

(b)  As  to  an  employe  who  first  became  entitled  to  a  retirement 
allowance  commencing  after  the  month  of  April  1969  : 

As  to  any  such  employee  who  retired  at  or  after  age  sixty-five 
(65)  with  twenty  (20)  years  of  continuous  service  at  age  s:xfv- 
five  (65)  ;  or  who  retired  at  or  after  age  sixty-two  (62)  and  the 
.sum  of  whose  age  and  years  of  continuous  service  then  was  ninety- 
1  wo  (92)  years  or  more;  or  the  sum  of  whose  age  and  years  of 
continuous  service  at  his  retirement  date  was  ninety-eight  (98) 
or  more— $4,000.00 

As  to  any  such  employe  who  shall  not  qualify  under  the  fore- 
going provisions  of  this  subparagraph  15.7(b)  and  who  retired 
at  or  after  age  sixty-two  (62)  and  prior  to  age  sixty-five  (65) 
with  twenty  (20)  years  continuous  service ;  or  who  retired  at  or 
after  age  fifty-nine  (59)  and  prior  to  sixty-two  (62)  and  the  sum 
of  whose  age  and  years  of  continuous  service  then  was  ninety-two 
(92)  or  more— $3,000.00 
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As  to  any  such  employe  who  shall  not  qualify  under  the 
foregoing  provisions  of  this  subparagraph  15.7(b)  and 
who  retired  at  or  after  age  fifty-eight  (58)  and  prior  to  age 
sixty-two  (62)  with  twenty  (20)  years  continuous  service — 
$2,500.00 

As  to  any  such  employe  who  retired  with  less  than  twenty 
(20)  years  continuous  service  or  whose  retirement  occurs  prior 
to  his  attainment  of  age  fiftv-eight  (58)— $1,000.00  (Amended 
5-1-69) 

(c)  As  to  an  employe  who  first  became  entitled  to  a  retire- 
ment allowance  commencing  after  the  month  of  December, 
1970: 

As  to  an}'  such  employe  who  retired  at  or  after  age  sixty-five 
(65)  with  twenty  (20)  years  of  continuous  service  at  age 
sixty-five  (65)  ;  or  who  retired  at  or  after  age  sixty  (60) 
and  the  sum  of  whose  age  and  years  of  continuous  service 
then  was  ninety  (90)  or  more;  or  the  sum  of  whose  age 
and  years  of  continuous  service  at  his  retirement  date  was 
ninety-six  (96)  or  more— $4,000.00 

As  to  any  such  employe  who  shall  not  qualify  under  the 
foregoing  provisions  of  this  subparagraph  15.7(c)  and 
who  retired  at  or  after  age  sixty  (60)  and  prior  to  age  sixty- 
five  (65)  with  twenty  (20)  years  continuous  service;  or 
who  retired  at  or  after  age  fifty-eight  (58)  and  prior  to  age 
sixty  (60)  and  the  sum  of  whose  age  and  years  of  continu- 
ous" service    then    was    ninety     (90)     or  more — $3,000.00 

As  to  any  such  employe  who  shall  not  qualify  under  the 
foregoing  provisions  of  this  subparagraph  15.7(c)  and 
who  retired  at  or  after  age  fifty-eight  (58)  and  prior  to 
age  sixty  (60)  with  twenty  (20)  years  continuous  service — 
$2,500.00 

As  to  any  such  employe  who  retired  with  less  than  twenty 
(20)  years  continuous  service  or  whose  retirement  occurs 
prior  to  his  attainment  of  age  fifty-eight  (58) — $1,000.00 
(Amended  1-1-71) 

15.8  A  death  benefit  shall  be  paid  from  the  Fund  upon  the 
death  on  or  after  January  1,  1971,  of  a  retired  employe  who  shall 
not  qualify  under  the  foregoing  paragraph  15.7  and  who  shall  have 
become  entitled  to  a  retirement  allowance  commencing  for  any 
month  prior  to  December,  1962,  as  follows : 

(a)  As  to  an  employe  who  first  became  entitled  to  a  Retire- 
ment Allowance  commencing  any  month  prior  to  June, 
1957,  $1,000.00,  regardless  of  age  and  service. 

(b)  As  to  employe  who  first  became  entitled  to  a  Retire- 
ment Allowance  commencing  any  month  from  June,  1957, 
and  prior  to  December,  1962,  $500.00.  (Amended  1-1-71) 

SECTION  16  NO  REFUNDS  FROM  AUTHORITY'S  CONTRIBUTIONS 

16.1  There  shall  be  no  refunds  allowed  the  Authority  from  its 
contributions. 
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SECTION  17 — NO  ASSIGNMENTS,  ETC. 

17.1  The  rights  of  any  employe  are  limited  to  those  specifically  set 
forth  in  this  agreement.  He  shall,  however,  have  the  unqualified  right 
to  name  any  person  or  persons  as  his  beneficiaries  or  alternate  bene- 
ficiaries under  the  Plan  and  to  change  the  same  from  time  to  time.  The 
designation  of  a  beneficiary  shall  be  made  by  the  employes  on  a  form 
provided  by  and  filed  with  the  Committee.  No  disposition,  assignment, 
transfer,  charge  or  encumbrance  of  the  Fund  or  any  part  thereof,  or 
of  any  right  to  receive  a  retirement  or  disability  allowance  or  refund, 
by  any  employe  or  beneficiary  hereunder  by  way  of  anticipation  shall 
be  of  any  validity  or  legal  effects,  or  be  in  any  wise  regarded  by  the 
Trustee,  and  the  Fund,  or  any  part  thereof,  shall  not  be  in  any  wise 
liable  to  any  claim  of  any  creditor  of  any  such  employe  or  beneficiary, 
and  disbursments  by  way  of  benefits  or  refunds  from  the  Fund  shall  be 
made  only  to  the  employe  or  beneficiary  (or  his  legal  representative) 
upon  and  in  accordance  with  directions  of  the  Committee  to  the 
Trustee.  (Amended  6-1-52) 

Provided  however,  an  employe  retiring  under  the  Plan,  desiring  the 
Group  Hospital  and  Surgical  Insurance  made  available  for  the  em- 
ploye and  eligible  dependents,  by  the  Authority,  in  the  then  existing 
labor  agreement  between  the  parties  for  active  employes,  or  an  em- 
ploye who  immediately  prior  to  retirement  was  covered  through 
payroll  deductions  by  Blue  Cross  or  Blue  Cross/Blue  Shield  made 
available  by  Hospital  Service  Corporation  and  Illinois  Medical  Serv- 
ice and  who  desires  to  continue  such  coverage  upon  retirement,  may 
authorize  the  Committee  in  writing  to  deduct  monthly  from  his  bene- 
fits due  under  the  Plan,  an  amount  to  cover  his  monthly  premium  or 
rate.  The  deducted  amounts  shall  be  paid  out  at  the  direction  of  the 
Committee  for  such  premiums  or  rate.  (Amended  1-1-71) 

Further  provided  however,  an  employe  retiring  under  the  Plan  shall 
have  the  unqualified  right  to  authorize  the  Committee  in  writing  to 
deduct  the  amount  to  cover  his  monthly  UNION  Dues ;  the  employe 
may  rescind  this  authorization  at  any  time  in  writing.  Amended 
1-1-71) 

SECTION   18  TRUSTEE 

18.1.  The  Trustee  shall  be  selected  and  appointed  by  the  Com- 
mittee. The  Trustees  shall  administer  the  Fund.  The  Trustee  shall  be 
a  bank  or  trust  company  incorporated  under  the  laws  of  the  United 
States  or  of  the  State  of  Illinois,  having  its  principal  place  of  business 
in  the  City  of  Chicago  and  having  a  combined  capital  and  surplus 
aggregating  at  least  seven  million  dollars,  and  which  shall  have  been 
in  existence  and  authorized  by  law  to  accept  and  execute  trusts  for  a 
period  of  not  less  than  ten  (10)  years  preceding  the  date  of  the  ap- 
pointment. In  case  of  the  resignation,  removal  or  inability  to  act  of 
said  Trustee,  or  any  successor  Trustee,  a  successor  Trustee,  with  like 
qualifications,  shall  be  selected  and  appointed  by  the  Committee.  Any 
Trustee  or  successor  may  be  removed  by  the  Committee  at  any  time. 

18.2.  All  Trustee  charges  shall  be  subject  to  approval  by  the  Com- 
mittee and  when  so  approved  shall  be  paid  out  of  the  Fund  held  by 
the  Trustee  in  the  name  of  the  Plan. 
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18.3.  It  is  agreed  that  the  Trustee  shall  have  no  liability  as  to  the 
correctness  of  the  amounts  to  be  paid  under  this  Plan  when  such 
amounts  are  determined  and  certified  to  the  Trustee  by  the  Committee, 
nor  shall  the  Trustee  have  any  liability  as  to  the  correctness  of  the 
amounts  to  be  received  from  the  Authority  and  from  the  employes 
for  the  purpose  of  depositing  the  same  with  the  Trustee  when  such 
amounts  are  determined  and  certified  to  the  Trustee  by  the  Committee. 

18.4.  The  Committee  is  authorized  to  enter  into  any  and  all 
agreements  with  the  Trustee  that  the  Committee  may  deem  advisable 
for  carrying  out  the  provisions  of  this  Plan  and  for  the  administration 
of  the  Fund  to  be  created  hereunder,  including  the  powers  to  be  ex- 
ercised by  the  Trustee  in  making  investments  and  reinvestments  to 
the  end  that  the  Fund  shall  at  all  times  be  prudently  invested;  the 
Compensation  and  expenses  of  the  Trustee,  and  any  and  all  other 
matters  in  accordance  with  the  terms  of  the  Plan  deemed  desirable 
by  the  Committee,  and  such  agreements  shall  be  binding  and  con- 
clusive on  the  parties  hereto,  the  Committee,  and  all  employes  and 
persons  entitled  to  old-age  retirement  or  disability  allowances  or  other 
payments  under  this  Plan,  and  the  Trustee,  acting  hereunder  and  in 
accordance  herewith,  shall  thereby  incur  no  obligation  whatsoever 
except  as  provided  thereby  and  in  this  Plan.  Pursuant  to  the  fore- 
going, the  Committee  may  authorize  the  Trustee  in  its  sole  discretion, 
to  invest  and  reinvest  the  Fund  in  any  property,  real  or  personal,  or 
part  interest  therein,  wherever  situate,  including  but  without  being 
limited  to  common  and  preferred' stocks,  corporate  and  governmental 
obligations,  trust  and  participation  certificates,  leaseholds,  mortgages 
and  other  interests  in  realty.  (Amended  1-1-65) 

18.5.  The  initial  trust  agreement  entered  into  between  the  Com- 
mittee and  the  Trustee  in  accordance  with  this  section,  or  any  modifi- 
cations thereof,  shall  be  subscribed  by  the  Authority  and  the  Asso- 
ciation. 

SECTION  10  DISPOSITION  OF  EXISTING  PENSION  FUNDS 

Not  currently  applicable.  Text  of  original  section  available  in  the 
Committees  Files. 

SECTION  2  0  PRESENT  PENSIONERS 

20.1.  The  following  provisions  shall  apply  to  certain  employes 
who  have  retired  and  are  receiving  retirement  or  disability  allow- 
ances in  accordance  with  the  agreement  referred  to  in  Section  19, 
except  the  Paragraph  20.5  and  20.6  shall  also  apply  to  the  employes 
described  therein.  (Amended  1-1-71) 

20.2.  All  retirement  or  disability  allowances  referred  to  in  Section 
20.1  shall  become  a  liability  of  the  Fund  established  under  this  Plan 
and  shall  be  paid  from  said  Fund  subject  to  the  provisions  of  this  Plan. 

20.3.  The  retirement  or  disability  allowance  of  an  employe  retired 
on  or  after  June  1,  1948,  and  drawing  an  allowance  on  the  effective 
date  of  this  Plan,  shall  be  recalculated  on  the  basis  of  the  formula  set 
forth  in  this  Plan  and  Payment  of  such  recalculated  retirement  allow- 
ance shall  be  made  retroactive  to  the  date  of  his  retirement  or  to  the 
time  when  his  disability  allowance  commenced. 
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20.4.  The  retirement  or  disability  allowance  of  each  employe  re- 
tired prior  to  June  1,  1948,  shall  be  increased  by  Ten  Dollars  ($10.00) 
per  month  from  and  after  the  effective  date  of  this  Plan,  and  shall 
be  increased  an  additional  Ten  Dollars  ($10.00)  per  month,  effective 
January,  1965.  (Amended  1-1-65) 

20.5.  The  monthly  retirement  or  disability  allowance  for  each  em- 
ploye who  first  became  entitled  to  a  retirement  allowance  commencing 
with  or  prior  to  the  month  of  January,  1968  shall  be,  effective  for 
months  from  and  after  January  1,  1968,  an  amount  equal  to  the  sum 
of: 

(1)  Twenty  Dollars  ($20.00),  of  which  Ten  Dollars  ($10.00)  is  in 
lieu  of  cost  of  living. 

(2)  The  monthly  amount  determined  as  if  the  provisions  of  the 
Plan  as  in  effect  on  December  31,  1967  had  continued  in  effect  with 
respect  to  such  employe. 

20.6.  The  monthly  retirement  or  disability  allowance  for  each 
employe  who  first  became  entitled  to  a  retirement  allowance  com- 
mencing with  or  prior  to  the  month  of  December,  1970,  shall  be, 
effective  for  months  from  and  after  January  1,  1971,  an  amount  equal 
to  the  sum  of : 

(1)  The  monthly  amount  determined  as  if  the  provisions  of  the 
Plan  as  in  effect  on  December  31,  1970,  had  continued  in  effect  with 
respect  to  such  employe ;  and 

(2)  Ten  dollars  ($10.00)  effective  January  1,  1971;  and 

(3)  An  additional  ten  dollars  ($10.00)  effective  July  1.  1972,  and 
thereafter. 

SECTION    21  DISTRIBUTION    OF   FUNDS    IN    EVENT   OF  ABANDONMENT 

OF  FLAN 

21.1.  While  it  is  the  intent  of  the  parties  hereto  to  maintain  an  old- 
age  retirement  and  disability  allowance  plan  permanently,  however, 
in  the  event  the  Plan  is  abandoned  in  the  future,  the  following  pro- 
visions shall  control : 

(1)  The  Authority  agrees  to  pay  (from  and  after  the  date  of  such 
abandonment)  to  each  employe  retired  or  disabled  prior  to  June  1, 
1948,  the  monthly  benefits  for  life  or  for  the  duration  of  the  disability, 
as  the  case  may  be,  to  which  he  is  entitled  at  and  immediately  prior 
to  the  date  of  such  abandonment. 

(2)  The  Trustee  shall  determine  the  assets  of  the  Fund  as  of  the 
date  of  abandonment  and  shall  allocate  such  assets  pursuant  to  the  fol- 
lowing priorities  as  of  the  date  of  any  such  abandonment: 

(a)  An  amount  shall  be  allocated  to  the  account  of  each  participat- 
ing employe  equal  to  his  own  contributions  from  June  1,  1949,  to 
the  date  of  abandonment,  with  interest,  as  herein  provided,  less  anv 
benefits  received  under  the  Plan,  or  if  the  employe  shall  have  retired, 
the  amount  shall  be  equal  to  his  contributions  from  June  1,  1949,  to 
the  date  of  his  retirement,  with  such  interest,  less  the  retirement 
allowance  or  disability  payments  that  have  already  been  made  to  him. 

(1))  After  the  allocations  provided  for  in  subparagraph  (a)  above, 
the  balance  remaining  in  the  Fund  shall  be  used  for  the  purpose  of 
providing  for  the  retirement  and  disability  benefits  under  this  Plan 
(reduced  as  hereinafter  stated)  for  active  employes  who  have  on  the 
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date  of  abandonment  reached  age  sixty-five  (65),  and  for  those  who 
retired  or  were  disabled  (and  are  still  receiving  a  benefit)  after 
May  31,  1948;  such  benefits  shall  be  reduced,  in  the  case  of  each 
employe,  by  a  percentage  equal  to  the  percentage  which  the  contribu- 
tions of  such  employe,  since  June  1,  1949,  bears  to  the  total  contribu- 
tions made  since  said  date  (by  him  and  the  Authority)  with  respect  to 
his  compensation. 

(c)  In  the  event  such  balance  in  the  Fund  is  insuffiicent  to  provide 
for  such  reduced  retirement  and  disability  payments,  then  such  bal- 
ance shall  be  allocated  to  the  account  of  each  such  employe  in  propor- 
tion to  the  ratio  which  the  actuarial  reserve  for  his  said  reduced 
benefit  (to  commence  at  normal  retirement  date)  bears  to  the  total 
of  such  actuarial  reserves  for  all  such  employes. 

(d)  In  the  event  there  remains  a  balance  in  the  Fund  after  the 
allocations  provided  for  in  subparagraph  (a)  and  after  carrying  out 
the  provisions  of  subparagraph  (b)  above,  then  such  balance  shall  be 
allocated  to  the  account  of  each  employe  not  provided  for  in  subpara- 
graphs (b)  and  (c)  of  this  section  in  proportion  to  the  ratio  which 
the  actuarial  reserve  for  his  accrued  retirement  allowance  (reduced 
by  the  same  formula  prescribed  in  (b)  above)  to  commence  at  normal 
retirement  date,  bears  to  the  total  of  such  actuarial  reserves  for  all 
such  employes. 

21.2.  The  Trustee  shall  liquidate  the  Fund,  and  the  amounts  al- 
located in  accordance  with  paragraph  21.1(2)  shall  be  apportioned 
to  all  such  employes  in  cash  or  in  the  form  of  insured  paid  up  an- 
nuities, or  by  transfer  to  another  trust  fund,  or  otherwise — all  as  the 
Committee  may  direct. 

21.3.  Not  currently  applicable.  Text  of  original  paragraph  avail- 
able in  the  Committees  Files. 

21.4(1)  The  provisions  of  this  Section  shall  apply  only  to  those 
benefits  provided  under  the  Plan  by  the  Authority's  contributions  to 
or  on  account  of  the  twenty-five  highest  paid  employes  of  the  Au- 
thority on  January  1,  1965  who  were  participatiing  employes  in  the 
Plan  at  that  time  or  later  become  participating  employes  and  whose 
annual  benefit  provided  by  the  Authority's  contributions  would  ex- 
ceed Fifteen  Hundred  Dollars  ($1,500),  in  the  event  that  the  Plan 
either  is  terminated  or  the  full  current  costs  thereof  are  not  met 
within  the  ten-year  period  commencing  January  1, 1965. 

This  Section  shall  be  of  no  effect  if,  prior  to  any  of  such  events, 
these  conditions  and  limitations  are  no  longer  necessary  in  order  for 
the  Plan  to  meet  the  requirements  of  Section  401(a)  of  the  Internal 
Revenue  Code  of  1954,  or  any  substitute  therefor  then  in  effect. 

The  provisions  of  this  Section  shall  not  restrict : 

(i)  Full  payment  of  any  insurance,  death  or  survivor's  bene- 
fits on  behalf  of  a  participating  employe  who  dies  while  the 
Plan  is  in  full  effect  and  its  full  current  costs  for  the  period  com- 
mencing January  1, 1965  have  been  met. 

(ii)  The  current  payment  of  full  annual  retirement  benefits  as 
called  for  in  the  Plan  for  any  retired  participating  employes 
while  the  Plan  is  in  full  effect  and  its  full  current  costs  for  the 
period  commencing  January  1,  1965  have  been  met. 

(iii)  Payment  of  any  benefits  provided  by  a  participating  em- 
ploye's own  contributions. 
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(iv)  Payment  of  any  benefits  on  or  after  the  later  of  January  1, 
1975  or  the  date  when  the  full  current  costs  of  the  Plan  are  first 
met. 

(2)  Notwithstanding  any  other  provision  of  the  Plan  to  the  con- 
trary, the  value  of  benefits  from  the  contributions  of  the  Authority — 
including  funds  attributable  thereto — to  or  on  account  of  any  retired 
employe  hereunder  to  whom  the  provisions  of  this  Section  21.4  are 
applicable  shall  not  exceed  an  amount  equal  to  the  largest  of: 

(a)  The  contributions  of  the  Authority — including  funds  attribu- 
table thereto — which  would  have  been  applied  to  provide  the  benefits 
of  each  employe  if  the  Plan  as  in  effect  on  December  31,  1964  had 
been  continued  in  effect  without  change ;  or 

(b)  $20,000;  or 

(c)  The  Sum  of: 

(i)  the  contributions  of  the  Authority — including  funds  at- 
tributable thereto — which  would  have  been  applied  to  provide  the 
monthly  pension  of  each  employe  under  the  Plan  as  in  effect  on 
December  31,  1964,  if  the  Plan  had  been  terminated  on  such  date ; 
and 

(ii)  an  amount  equal  to  twenty  per  cent  (20%)  of  the  first 
Fifty  Thousand  Dollars  ($50,000)  of  the  participating  employe's 
annual  average  compensation  multiplied  by  the  number  of  years 
elapsed  since  January  1,  1965  for  which  the  current  costs  of  the 
Plan  have  been  met. 

(3)  Any  reapportionment  of  benefits  required  because  of  these  re- 
strictions shall  be  credited  to  the  remaining  participating  employes, 
retired  participating  employes  and  their  beneficiaries  in  the  ratio  that 
the  reserve  liability  then  attributable  to  such  person  bears  to  the  total 
reserve  liability  for  all  such  persons  under  this  Plan  (Amended  effec- 
tive 1-1-65) 

SECTION   2  2  SUPPLEMENTAL  BENEFITS  AND  CONTRIBUTIONS 

Xot  currently  applicable  except  as  to  certain  retired  employes.  Text 
of  original  section  available  in  the  Committee's  Files. 

SECTION  2  3  AMENDMENT,  EXTENSION  AND  TERMINATION  OF  AGREEMENT 

23.1.  This  agreement  as  amended,  which  has  been  in  effect  from 
June  1,  1949,  to  date,  has  been  further  amended  effective  January  1, 
1971,  and  shall  continue  in  effect  as  so  amended  thru  December  31, 1973. 
Thereafter  it  shall  automatically  continue  for  successive  periods  of 
three  years  each  after  December  31,  1973,  with  contributions  from  the 
Authority  and  the  employes  fixed  at  the  rates  and  for  the  periods  speci- 
fied in  Paragraph  7.1  hereof  as  amended  January  1,  1971.  (Amended 
1-1-71) 

23.2.  Either  party  may  propose  amendments  by  giving  notice  in 
writing  thereof  to  the  other  party  not  more  than  ninety  (90)  days  and 
not  less  than  sixty  (60)  days  prior  to  December  31,  1973,  or  prior  to 
the  end  of  any  three  year  period  thereafter  during  which  the  agree- 
ment is  automatically  continued.  In  the  event  no  agreement  is  reached 
on  such  proposed  amendments  submitted  under  this  paragraph,  the 
matters  of  disagreement  shall  be  submitted  for  determination  by  a 
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Board  of  Arbitration  which  shall  consist  of  three  persons,  one  ap- 
pointed by  the  Authority,  one  appointed  by  the  Association,  and  the 
other  selected  by  the  two  so  appointed.  The  decision  of  the  majority  of 
the  Board  of  Arbitration  upon  the  issues  submitted  shall  be  binding 
upon  the  parties.  (Amended  1-1-71) 

23.3.  Unless  and  until  proposed  amendments  have  been  agreed 
upon  or  determined  by  decision  of  a  Board  of  Arbitration,  the  terms  of 
this  agreement  and  the  obligations  of  the  parties  thereunder  shall 
continue  in  effect. 

SECTIOX  2  4  SEPARABILITY  PROVISION 

24.1.  If  any  provision  of  this  agreement  be  held  invalid,  the  re- 
mainder of  the  agreement  shall  not  in  any  way  be  affected  or  impaired 
thereby. 

APPENDIX  A 

Pursuant  to  paragraph  4.2  of  the  Plan,  the  Plan  as  amended,  has 
been  extended  by  separate  agreements  between  the  Authority  and 
the  bargaining  agents  to  employes  represented  by  the  following 
bargaining  agents :  The  applicable  rates  of  past  service  compensation 
for  such  employes  is  also  listed  below : 

The  International  Brotherhood  of  Blaksmith,  Drop  Forgers  &  Help- 
ers : 

Hammersmith,    tool    fire    blacksmith,    blacksmith,    electrical  and 
acetylene  welder,  hammersmith  helper,  tool  fire  helper,  blacksmith's 


helper  and  helpers  $3,  683.  00 

The  Carpenters'  District  Council : 

Patternmaker    3,  743.  00 

Class  "A"  Carpenter   3,579.00 

Class  "B"  Carpenter   3,  345.  00 

Carpenter  Apprentice   2,  445.  00 

The  International  Brotherhood  of  Electrical  Workers,  Local  713 : 
Class  A: 

Wiremen,  electrical  maintenance  man,  armature  winder          3,  787.  00 

Class  B  : 

Armature  winder,  Class  "B"  worker,  Class  "B"  special,  yard 

and  electric  crane  operators  .   3,  577.  00 

Apprentice    2,  891.  00 

Automobile,  Car  and  Equipment  Painters,  Local  No.  396: 

Letterer  and  striper,  painter  and  finisher — Class  "A"   3,  563.  00 

Painter  and  finisher — Class  "B"   3,  250.  00 

Painters'  helper   2,  761.  00 

The  International  Association  of  Sheet  Metal  Workers,  Local  No.  115 : 

Tinners  and  tinner's  helper   3,  296.  00 

The  International  Brotherhood  of  Electrical  Workers,  Local  Union 

B-134  :  "B"  maintainers   3,  929.  00 

The  International  Brotherhood  of  Electrical  Workers  Local  No.  9: 
Rapid  Transit  Division : 

(a)  Linemen   4,041.00 

(b)  Line  helpers  and  third  rail  men   3,373.00 

(c)  Signal  maintainers  and  relay  repairmen   4,482.00 

(d)  Gate  repairmen  and  signal  maintainer  helpers   3,  742.  00 

Surface  Division : 

(a)  General  Foremen  5,581.00 

(b)  Line  foremen,  cable  foremen,  and  conduit  foremen   4.  657.  00 

(c)  Emergency  linemen  and  linemen  4, 143.  00 

(d)  Emergency  lineman's  helpers  and  lineman's  helpers   3,388.00 

(e)  Conduit  man  and  laborer   2,887.00 
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The  International  Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
men &  Helpers  of  America,  Local  No.  739  : 

(a )  Supervisory  chauffeurs,  wreck  truck  chauffeurs,  tractor  trailer 
chauffeurs,  emergency  line  truck  chauffeurs,  construction  line 

truck  chauffeurs,  and  official  passenger  chauffeurs  4, 117.  00 

(b)  Service  truck  chauffeurs,  wreck  truck  helpers,  and  service 

truck  helpers  3,  98S.  00 

Upholsters'  and  Furniture  Workers,  Local  No.  18:  Class  "A"  and  "B" 

upholsters   3,614.00 

International  Union  of  Operating  Engineers,  Local  No.  399  :  Stationary 

engineer   3,  775.  00 

Pipe  Fitter's  Association,  Local  No.  597 :  Steamfitter  and  pipefitter        3,  702.  00 

International  Association  of  Machinists,  District  No.  8 : 

(a)  Toolmakers   3,956.00 

(b)  Machinists   3,709.00 

(c)  Motor  rebuilders,  beltmen,  truckmen,  apprentices,  and 
specialists    3,037.00 

International  Printing  Pressmen  and  Assistants'  Union  of  North 
America  : 

Meisel  Pressman   3,783.00 

Pressman,  compositor  and  cutter   3,  443.  00 

Assistant  pressman   3,  081.  00 

Gordon  feeder   2,576.00 

Stitcher  and  wrapper   2,  314.  00 

Transport  Workers  Union  of  America,  Local  236,  C.I.O. : 

Class  I  welder  operator  and  section  foreman   3,  780.  00 

Class  II  Foreman,  assistant  foreman,  compressor  operator, 
loader — mixer  operator,  grinder  operator,  switch  repairman, 

assistant  yard  foreman,  paver,  and  bonder   3,  540.  00 

Class  III  emergency  man,  switch  repairman  helper,  thermit 
welder  helper,  electric  welder  helper,  grinder  helper,  laborers, 
and  watchman   3,180.00 


The  plan  has  also  been  extended  to  employees  not  represented  by 
any  bargaining  agent  and  covers  those  employees  who  have  accepted 
or  otherwise  acquiesced  in  the  plan. 

APPENDIX  B 

By  agreement  dated  April  30,  1953,  between  the  Authority  and 
Division  1381  of  the  Amalgamated  Association  of  Street,  Electric 
Railway  and  Motor  Coach  Employes  of  America,  the  Plan  was  ex- 
tended to  participants  in  the  Retirement  Plan  of  Chicago  Motor 
Coach  Company  represented  by  Division  1381  with  the  following 
modifications  as  provided  in  the  Agreement  of  April  30, 1953. 

For  Chicago  Motor  Coach  Company  Employes  who  were  members 
of  Division  1381  of  the  Amalgamated  Association  of  Street,  Electric 
Railway  and  Motor  Coach  Employers  of  America,  on  January  1, 1953, 
the  following  modifications  to  the  Plan  will  apply : 

1.  The  Retirement  Plan  for  Chicago  Transit  Authority  Employes, 
hereafter  called  the  Authority  Plan,  shall  be  applicable  from  and  after 
January  1, 1953. 

2.  All  provisions  of  the  Authority  Plan  shall  apply  except  as  modi- 
fied hereunder. 

3.  "Past  Service''  shall  mean  continuous  service  with  the  Chicago 
Motor  Coach  Company,  or  its  predecessors,  prior  to  January  1,  1951. 

4.  "Future  Service''  shall  mean  continuous  service  with  the  Chi- 
cago Motor  Coach  Company  or  the  Authority  from  and  after  Janu- 
ary 1,1951. 
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5.  "Annual  Kate  of  Past  Service  Compensation"  shall  mean: 
As  to  each  hourly  rated  employe  the  following  amounts : 


As  to  each  salaried  employe  "annual  rate  of  past  service  compensa- 
tion" shall  mean  the  amount  established  by  Paragraph  3.8  1  of  the 
Motor  Coach  Plan. 

6.  All  retirement  or  disability  allowances  payable  under  the  Motor 
Coach  Plan  to  employes  retired  prior  to  January  1,  1953,  shall  be- 
come a  liability  of  the  Fund  established  under  the  Authority  Plan 
and  paid  from  such  Fund,  and,  except  for  the  liability  contained  in 
Section  19.1  (1)  2  of  the  Motor  Coach  Plan,  there  shall  be  no  lia- 
bility with  respect  to  such  retired  employes  other  than  as  provided 
in  the  Authority  Plan. 

7.  Refunds  from  employes'  contributions  on  separation  from  service 
shall  include  refunds  of  said  contributions  made  under  the  Motor 
Coach  Plan 


Chicago  Motor  Coach  Company  Employes  who  were  participants 
of  the  Chicago  Motor  Coach  Company  Non-union  Employes'  Trust  on 
January  1,  1953,  or  retired  thereunder  on  January  1,  1953,  and  who 
have  accepted  the  Plan  are  covered  by  the  Plan  subject  to  the  follow- 
ing modifications : 

1.  "Past  Service"  shall  mean  the  continuous  service  with  the  Chicago 
Motor  Coach  Company  or  any  of  its  predecessor  public  utilities,  ren- 
dered prior  to  January  1, 1952. 

2.  "Annual  Rate  of  Past  Service  Compensation" — to  be  based  on  the 
total  earnings  paid  by  the  Chicago  Motor  Coach  Company  to  eacli  of 
the  employes  who  were  participants  under  the  Chicago  Motor  Coach 
Company  Non-union  Employes'  Pension  Trust  during  the  period 
beginning  June  1, 1948,  and  ending  May  31, 1949. 

3.  "Past  Service  Credit" — One  per  cent  of  his  annual  rate  of  past 
service  compensation  as  defined  in  the  above  paragraph,  for  each  year 
of  continuous  service  from  the  date  of  original  employment  to  J anu- 
ary  1, 1952. 

1  3.8.  "Annual  Rate  of  Past  Service  Compensation"  shall  mean  : 

As  to  each  salaried  employe,  the  total  earnings  paid  by  the  Company  to  such  employe 
for  the  year  June  1,  1948  to  May  31,  1949.  If  the  services  of  such  employe  did  not  cover  the 
entire  year  June  1,  1948  to  May  31,  1949,  the  "annual  rate  of  past  service  compensation" 
shall  be  determined  by  multiplying  by  twelve  the  average  monthly  earnings  of  said 
employe  paid  by  the  Company  in  the  period  between  June  1,  1948  to  May  31,  1949,  but  not 
less  than  twelve  times  the  monthly  job  classification  rate  on  May  31,  1949  of  such  employe. 
If  such  employe  did  not  work  during  the  year  June  1,  1948  to  May  31,  1949,  the  "annual 
rate  of  past  service  compensation"  shall  be  the  monthly  rate  on  May  31,  1949  of  the  job 
such  employe  held  when  his  absence  began  multiplied  by  twelve.  As  to  each  salaried 
employee  hired  after  May  31,  1949,  the  "annual  rate  of  past  service  compensation"  shall 
?e  the  monthly  job  classification  rate  on  May  31,  1949  of  the  job  for  which  the  employe 
was  hired  multiplied  by  twelve. 

As  to  an  employe  absent  on  account  of  a  position  with  the  Association  or  its  Interna- 
tional Office  "annual  rate  of  past  service  compensation"  shall  be  determined  in  accordance 
with  this  paragraph  on  the  basis  of  the  job  classification  last  held  with  the  Company  by 
such  employe. 

Section  19 — Distribution  of  Funds  in  Event  of  Abandonment  of  Plan 

2  19.1  While  it  is  the  intent  of  the  parties  hereto  to  maintain  an  old-age  retirement  and 
disability  allowance  plan  permanently,  however,  in  the  event  the  Plan  is  abandoned  in  the 
future,  the  following  provisions  shall  control. 

(1)  The  Company  agrees  to  pay  (from  and  after  the  date  of  such  abandonment)  to  each 
employe  retired  or  disabled  prior  to  June  1.  1949  the  monthly  benefits  for  life  or  for  the 
duration  of  the  disability,  as  the  case  may  be,  to  which  he  is  entitled  at  and  immediately 
iprior  to  the  date  of  such  abandonment. 


Bus  operators  

Bus  mechanics,  bus  mechanics'  helpers 
All  other  hourly  paid  employes  


$3,  700.  00 
3,  480.  00 
2,  940.  00 
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4.  "Future  Service"  shall  mean  continuous  service  with  the  Chicago 
Motor  Coach  Company  and  the  Chicago  Transit  Authority  from  and 
after  January  1, 1952. 

5.  "Future  Service  Credit" — One  and  one-half  per  cent  of  the  em- 
ploye's compensation  as  defined  in  paragraph  3.9  of  the  CTA  Retire- 
ment Plan,  for  continuous  service  from  and  after  January  1,  1952. 

6.  "Contributions  to  the  Fund" — Effective  January  1,  1953,  contri- 
butions of  the  Authority  and  of  the  employes  shall  be  in  accordance 
with  Paragraph  7.1  of  the  CTA  Retirement  Plan. 

APPENDIX  D 

Rules  Adopted  by  the  Retirement  Allowance  Committee  Applying  to 
Participants  in  the  Plan 

RULE  NO.  1 

The  date  on  which  an  employe  shall  be  considered  disabled  under 
Section  12,  paragraph  12.1  shall  be  as  follows  : 

(1)  The  date  a  disabled  employe  shall  be  considered  totally  and 
permanently  disabled  for  any  type  of  work  shall  be  that  date  on  which 
the  Committee's  doctor  certifies  that  such  employe  is  totally  and  per- 
manently disabled  for  any  type  of  work. 

(2)  The  date  the  Committee's  doctor  certifies  that  an  employe  is 
unable  to  return  to  his  regular  duties  after  receiving  benefits  for  a 
particular  disability  for  twenty-six  weeks  under  the  Authority's 
Group  Accident  and  Sickness  Insurance,  or  from  the  Authority  under 
the  Workmen's  Compensation  Act,  shall  be  the  date  governing  dis- 
ability under  Section  12,  paragraph  12.1. 

RULE  NO.  2 

No  vacation  money  received  after  employe's  sixty-fifth  (65th)  birth- 
day shall  be  used  in  the  formula  determining  the  actual  Pension  to  be 
paid,  nor  shall  there  be  any  contribution  deducted  on  such  vacation 
pay. 

RULE  NO.  3 

Any  change  in  an  employe's  date  of  birth  which  has  been  accepted  as 
official  by  the  Insurance  Department  shall  govern  such  employe's  con- 
tribution to  the  Pension  Plan,  and  contributions  shall  stop  on  the  em- 
ploye's sixty-fifth  (65th)  birthday. 

The  Payroll  Department  shall  make  all  necessary  returns  of  con- 
tributions or  retroactive  deductions,  as  the  case  may  be,  where  the 
Insurance  Department  officially  accepts  the  change  in  the  date  of  birth 
of  an  employe. 

RULE  NO.  4 

Applications  for  retirement  or  disability  retirement  initiated  by  the 
employe  shall  be  in  the  Secretary's  office  on  or  before  the  fourteenth 
(14th)  of  the  month  preceding  the  first  of  the  month  in  which  the 
employe  desires  to  retire.  The  Committee  authorizes  the  Secretary  or 
the  Chairman  to  make  an  exception  to  this  Rule  in  those  cases  where 
the  employe  is  required  to  retire  by  the  Authority  or  in  which  the  facts 
surrounding  the  individual  case  would  warrant  making  an  exception. 
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RULE  NO.  5 

The  payment  of  disability  allowance  due  an  employe  who  has 
worked  during  part  of  a  month  for  which  he  is  also  due  disability 
allowance  shall  be  made  on  a  pro  rata  base  and  shall  be  computed  as 
follows : 

The  monthly  disability  allowance  shall  be  broken  down  to  a 
daily  basis  by  dividing  the  number  of  days  in  the  month  into  the 
amount  of  monthly  payment.  The  figure  obtained  by  this  division 
shall  be  multiplied  by  the  number  of  days  for  which  a  disability 
allowance  is  due.  The  product  of  this  multiplication  shall  be  the 
amount  of  disability  allowance  paid  for  the  month. 

rule  xo.  G 

Defines  average  amount  invested.  Text  of  rule  in  Committees  Files. 

RULE  NO.  7 

Retirement  under  the  Retirement  Plan  for  Chicago  Transit  Au- 
thority Employes  shall  be  effective  on  the  date  officially  accepted  by 
the  Retirement  Allowance  Committee  and  recorded  in  the  official 
minutes  of  the  retirement  meetings.  If  a  retired  employe  (other  than 
disability  retirement)  shall  work  for  the  Chicago  Transit  Authority 
after  the  effective  date  of  his  retirement,  he  will  forfeit  any  monthly 
retirement  allowance  that  may  be  due  him  for  the  calendar  month  in 
which  such  work  was  performed. 

This  Rule  shall  not  be  construed  as  in  any  way  granting  the  right 
for  a  retired  employee  to  return  to  work  lor  the  Chicago  Transit 
Authority  subsequent  to  the  effective  date  of  his  retirement. 

The  pronoun  "his"  as  used  in  this  Rule  shall  refer  both  to  mascu- 
line and  feminine  employes  of  the  Chicago  Transit  Authority. 

RULE  NO.  8 

Provides  for  the  determining  of  Net  Income  under  Section  15  para- 
graph 15.6.  Text  of  rule  in  Committees  Files. 

RULE  NO.  9 

A  laid-off  or  furloughed  employe  shall  be  considered  to  be  eligible 
to  participate  in  the  Plan,  provided  the  employe  returns  to  full  duty 
before  the  expiration  of  three  (3)  years  from  the  date  such  lay-off  or 
furlough  started,  unless  the  employe  resigns  in  writing  from  Chicago 
Transit  Authority  employment. 

RULE  NO.  10 

Although  it  is  intended  to  pay  refunds  due  employes  or  benefici- 
aries as  soon  as  possible  after  the  refund  is  due,  the  Committee  may 
withhold  payment  of  any  or  all  refunds  for  a  period  of  one  hundred 
twenty  (120)  days  after  a  refund  is  due. 
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RULE  NO.  11 

The  "one  year  of  service  with  the  Authority",  as  used  in  the  first 
sentence  of  paragraph  15.2  of  Section  15,  shall  be  determined  by 
taking  the  period  of  time  from  his  date  of  employment  up  to  and 
including  his  last  day  actually  at  work. 

RULE  NO.  12 

Not  currently  applicable  except  as  to  certain  retired  employes.  Text 
of  original  section  available  in  the  Committees  Files. 

RULE  NO.  13 

Not  currently  applicable  except  as  to  certain  retired  employees.  Text 
of  original  section  available  in  the  Committees  Files. 

RULE  NO.  14 

The  phrase,  "current  average  pay  hours''  appearing  in  the  third  line 
of  the  second  paragraph  of  paragraph  3.9  means  the  normal  work  day, 
work  week,  or  work  month,  currently  in  effect,  plus  5%  to  represent 
average  overtime  and  other  pay  credits. 

RULE  NO.  15 

Unless  an  employe  files  a  protest  concerning  any  part  of  his  Appli- 
cation for  Retirement  at  the  time  he  executes  his  Application  for  Re- 
tirement, there  shall  be  no  later  recourse  to  correct  any  data  thereon, 
unless  it  can  be  proven  a  clerical  error  has  been  made. 

RULE  NO.  3  6 

An  employe  entering  service  within  the  terms  of  Paragraph  3.7  (2) 
shall  receive  no  refund  of  his  contributions  to  the  Plan  unless  the  Com- 
mittee approves  his  written  request  for  a  refund.  The  request  shall 
state  the  reason  he  desires  a  refund  and  shall  be  submitted  to  the  Sec- 
retary of  the  Committee.  If  the  request  is  approved,  the  employee  shall, 
at  the  time  of  receiving  the  refund,  sign  a  written  statement  substan- 
tially in  the  following  form: 

To  the  Retirement  Allowance  Committee  of  the  Retirement  Plan  for 
Chicago  Transit  Authority  Employes: 
I  acknowledge  receipt  of  the  refund  of  my  contributions  to  the  Re- 
tirement Plan.  I  agree  that  if  I  return  to  the  active  service  of  the 
Authority  within  the  terms  of  Paragraph  3.7(2),  I  will,  prior  to  com- 
mencing work,  remit  the  amount  of  this  refund  to  the  Authority  for 
payment  into  the  Plan  Fund.  I  understand  that  if  I  do  not  so  remit  the 
amount  of  the  refund  before  commencing  work,  I  shall  lose  all  rights 
I  may  have  in  the  Plan  except  those  rights  which  accrue  to  any  new 
employe. 

Employe  s  signature 
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RULE  NO.  17 

The  "90  days  of  service  with  the  Authority"  as  used  in  Section  15, 
Paragraph  15.2(b),  shall  be  determined  by  taking  the  period  of  time 
from  his  date  of  employment  up  to  and  including  his  last  day  actually 
at  work. 

RULE  NO.   18    (12-2  0-71) 

When  a  request  for  an  optional  form  of  payment  is  filed  with  the 
Retirement  Allowance  Committee  at  less  than  the  six  month  waiting 
period  prior  to  the  effective  date  of  retirement,  as  provided  in  Para- 
graph 13.2  of  the  Plan  the  employee  shall  be  required  to  submit,  pur- 
suant to  Paragraph  13.2,  evidence  of  good  health  with  his  option 
application. 

This  requirement  may  be  satisfied  by  a  detailed  medical  report  from 
the  employe's  attending  physician,  unless  at  the  discretion  of  the  Sec- 
retary of  the  Retirement  Allowance  Committee,  a  physical  examina- 
tion and  report  by  the  Committee's  doctor  is  ordered. 

RULE  NO.   19    (2-1-7  3) 

Section  3,  Paragraph  3.7(6)  provides  that  an  employe's  service  will 
remain  unbroken  during  a  layoff  not  to  exceed  three  (3)  years.  An 
employe  who  is  eligible  for  retirement  under  the  appropriate  sections 
of  the  Plan  on  the  effective  date  of  his  layoff,  may  at  his  option  make 
application  for  such  retirement  during  the  first  three  (3)  years  of  the 
layoff.  Benefits  will  be  computed,  based  on  the  age  and  service  credit 
as  provided  for  in  the  Plan  on  the  effective  date  of  his  retirement.  In 
the  event  the  employe  does  not  return  to  active  duty  and  fails  to  apply 
for  retirement  during  the  three  (3)  year  period,  his  contributions  will 
be  refunded  and  his  service  terminated  under  the  Plan. 

RULE  NO.   2  0    (3-19-7  3) 

"Temporary  Employes"  as  referred  to  in  Section  3,  Paragraph  3.3 
(3)  shall  be  defined  as  follows: 

A  Temporary  Employe  is  a  person  employed  by  the  Chicago  Transit 
Authority  for  a  period  not  to  exceed  six  months  (unless  period  of 
employment  is  extended  by  the  Authority)  and  who  does  not  accumu- 
late seniority  during  his  employment  period,  and  who  is  not  eligible 
for  Group  Insurance,  Vacation  Allowance  or  Retirement  Allowance. 

Appendix  B — The  Pension  Plan  of  the  Village  of  Morton 

Grove,  III. 

Application  is  hereby  made  to  Continental  Assurance  Co.,  Chicago, 
111.  (herein  called  the  company) ,  for  a  group  annuity  deposit  adminis- 
tration contract  to  provide  pension  benefits  for  the  eligible  employees 
of  the  village  of  Morton  Grove ;  address :  6300  Lincoln  Avenue,  Mor- 
ton Grove,  111. 

I.  ELIGIBILITY  REQUIREMENTS 

Each  present  and  future  full-time  Employee  who  meets  the  eligi- 
bility requirements  set  forth  in  the  Contract  shall  be  eligible  to  become 
a  participant  under  the  Contract. 
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EC.  SCHEDULE  OF  BENEFITS 

Each  participant  shall  be  entitled  to  such  benefits  as  may  become  due 
him  in  accordance  with  the  Schedule  contained  in  the  Contract. 

III.  PAYMENT  OF  DEPOSITS 

On  the  basis  of  and  in  the  manner  set  forth  in  the  Contract,  the 
Employer  shall  make  deposits  to  a  fund  to  be  held  by  the  Company 
and  applied  in  accordance  with  the  terms  set  forth  in  the  Contract. 

IV.  EFFECTIVE  DATE 

The  Contract  shall  become  effective  at  12 :01  a.m.  Standard  Time  at 
the  Employer's  address  on  January  1,  1966,  provided  that  this  appli- 
cation shall  have  been  accepted  by  the  Company  and  the  initial  de- 
posit shall  have  been  made. 

Dated  at  Morton  Grove  this  10th  day  of  December,  1965. 

Part  I — Definitions,  Benefits,  and  Options 
i.  definitions 

A.  Anniversary  Date — The  Effective  Date  of  this  Contract  or  any 
anniversary  thereof. 

B.  Contract  Year — The  period  of  twelve  months  commencing  on 
any  Anniversary  Date. 

C.  Employer — The  Village  of  Morton  Grove,  also  referred  to  herein 
as  Owner. 

D.  Participant — Each  Employee  who  fulfills  the  eligibility  require- 
ments set  forth  in  Section  2  of  this  Part  I. 

E.  Full-time  Employee — An  Employee  who  is  employed  by  the  Em- 
ployer for  at  least  400  hours  per  year. 

F.  Employee  Contributions — Each  Participant  shall  be  required  to 
contribute  2%  of  his  Monthly  Earnings. 

G.  Monthly  Earnings — The  term  "Monthly  Earnings"  as  used 
herein  with  respect  to  a  Participant  shall  mean,  as  of  any  Anniversary 
Date,  such  Participant's  regular  rate  of  compensation  from  the  Em- 
ployer at  that  date  expressed  in  dollars  per  month  and  excluding 
commissions,  bonuses,  overtime,  and  other  non-recurring  forms  of 
compensation ;  provided,  however,  that  if  the  Anniversary  Date  shall 
be  one  falling  less  than  5  years  prior  to  the  Participant's  Effective  An- 
nuity Date,  the  term  shall  mean  an  average  of  the  Participant's  reg- 
ular rates  on  the  fifth  through  the  first  Anniversary  Date  prior  to  his 
Effective  Annuity  Date,  assuming  for  this  purpose  that  his  current 
rate  will  continue  unchanged. 

H.  Credited  Service — A  Participant's  completed  years  of  continu- 
ous service  with  the  Employer  from  January  1,  1960  or  his  date  of 
employment,  if  later,  to  his  Effective  Annuity  Date  or  date  of  termina- 
tion ;  provided,  however,  that  a  fraction  of  at  least  6  months  shall  be 
deemed  to  be  a  completed  year. 

I.  Fund— The  Group  Annuity  Fund  as  defined  in  Section  12  of  Part 
II  of  this  Contract. 
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J.  Effective  Annuity  Date — The  date  annuity  payments  are  to  com- 
mence for  any  Participant,  in  accordance  with  his  Normal,  Early, 
Postponed,  or  Disability  Retirement  Date. 

K.  Normal  Annuity — 

(i)  A  monthly  retirement  annuity  commencing  on  a  Participant's 
Effective  Annuity  Date  with  the  proviso  that  on  the  first  of  the  month 
following  the  Participant's  date  of  death  the  installments  will  be  re- 
duced by  50%  and  continued  to  a  designated  Contingent  Annuitant 
and  cease  with  the  last  payment  preceding  the  date  of  the  Contingent 
Annuitant's  death.  This  annuity  form  shall  not  be  operative  should 
there  be  no  Contingent  Annuitant  or  should  the  designated  Contingent 
Annuitant  predecease  the  Participant.  In  such  event  a  Participant's 
Normal  Annuity  shall  be  provided  under  (ii)  below.  This  annuity 
form  will  be  purchased  under  Table  IA  or  IB  of  Part  III  of  this 
contract. 

(ii)  A  monthly  retirement  annuity  commencing  on  a  Participant's 
Effective  Annuity  Date  and  ceasing  with  the  last  payment  preceding 
the  date  of  the  Participant's  death;  provided,  however,  that  in  the 
event  of  death,  the  excess,  if  any,  of  the  Participant's  accumulated 
contributions  over  the  sum  of  the  payments  paid  shall  be  payable  to 
his  Beneficiary  hereunder  in  a  single  sum.  This  annuity  form  shall  be 
purchased  under  Table  1C  or  ID  of  Part  III  of  this  contract. 

L.  Conditions  and  Restrictions  Relating  to  the  Contingent  Annui- 
tant— Satisfactory  proof  of  the  age  of  the  Participant's  Contingent 
Annuitant  shall  be  f  urnished  to  the  Company  no  later  than  the  Partici- 
pant's Effective  Annuity  Date. 

If  the  Participant  should  die  before  his  Effective  Annuity  Date,  the 
Contingent  Annuitant  shall  not  be  entitled  to  receive  any  annuity 
payments.  The  designation  of  any  person  as  Contingent  Annuitant 
shall  not  constitute  such  person  a  beneficiary  with  respect  to  any  other 
benefit  provided  in  this  Contract. 

M.  Normal  Retirement  Date — The  first  day  of  the  month  coinciding 
with  or  next  following  the  Participant's  65th  birthday  or  after  10 
years  under  this  contract,  if  later,  but  in  no  event  later  than  the  first 
day  of  the  month  coinciding  with  or  next  following  the  Participant's 
70th  birthday. 

N.  Early  Retirement  Date — The  first  day  of  any  month  prior  to  a 
Participant's  Normal  Retirement  Date,  provided  he  has  completed  at 
least  10  years  of  continuous  service  with  the  Employer  and  is  within 
10  years  of  his  Normal  Retirement  Date. 

O.  Postponed  Retirement  Date— Subject  to  the  consent  of  the  Em- 
ployer, the  first  day  of  any  month  after  a  Participant's  Normal  Retire- 
ment Date,  subject  to  a  maximum  of  5  years. 

P.  Disability  Retirement  Date — The  date  a  Participant's  disability 
occurs. 

Q.  Beneficiary — The  person  or  persons  designated  by  a  Participant 
to  be  the  recipient  of  any  benefit  payable  under  this  Contract  upon 
the  death  of  the  Participant,  in  accordance  with  Section  6  of  this 
Part  I. 

R.  Contingent  Annuitant — The  spouse  of  a  Participant,  provided, 
however,  that  such  Contingent  Annuitant  must  have  been  married  to 
the  Participant  for  at  least  one  year  prior  to  the  Participant's  Effec- 
tive Annuity  Date. 
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2.  ELIGIBILITY  REQUIREMENTS 

Each  present  Full-time  Employee  of  the  Employer  shall  be  eligible 
to  participate  under  this  Contract  on  the  Effective  Date. 

Each  future  Full-time  Employee  of  the  Employer  shall  be  eligible 
to  participate  under  this  Contract  on  the  Anniversary  Date  coinciding 
with  or  next  following  his  completion  of  one  year  of  service,  provided 
he  was  not  over  age  60  on  his  date  of  employment. 

3.  RETIREMENT  BENEFITS 

A.  Normal  Eetirement  Benefit — Each  Participant  shall  be  entitled 
to  receive  a  Normal  Annuity,  commencing  on  his  Normal  Eetirement 
Date,  equal  to  the  sum  of : 

(1)  1%  of  the  first  $400  of  his  Monthly  Earnings,  multiplied 
by  his  years  of  Credited  Service,  plus 

(2)  1%%  of  his  Monthly  Earnings  in  excess  of  $400,  multiplied 
by  his  years  of  Credited  Service. 

The  amount  of  such  Participant's  Normal  Annuity  provided  by  (2) 
above  shall  be  reduced  by  %5  for  each  year  of  service  less  than  15  that 
such  Participant  will  have  completed  at  his  Normal  Reteirement  Date. 

B.  Early  Retirement  Benefit — A  Participant  electing  to  retire  early 
shall  be  entitled  to  a  Normal  Annuity,  commencing  on  his  Early 
Retirement  Date,  as  determined  under  Part  A  of  this  Section  3,  but 
based  upon  actual  years  of  Credited  Service  and  reduced  by  .5%  for 
each  month  by  which  his  Early  Retirement  Date  precedes  his  Normal 
Retirement  Date. 

C.  Postponed  Retirement  Benefit— A  Participant  electing  to  post- 
pone his  retirement  beyond  his  Normal  Retirement  Date  shall  be  en- 
titled to  a  Normal  Annuity,  commencing  on  his  Postponed  Retire- 
ment Date,  equal  to  that  purchasable  by  the  amount  which  would  have 
been  used  to  purchase  his  Normal  Annuity  on  his  Normal  Retirement 
Date  accumulated  at  3%  per  annum  until  his  Postponed  Retirement 
Date. 

D.  Disability  Retirement  Benefit — Each  Participant  who  retires 
because  of  disability  shall  receive  a  Normal  Annuity,  commencing  on 
his  Normal  Retirement  Date,  determined  as  in  Part  A  of  this  Section  3 
using  his  actual  years  of  Credited  Service. 

For  any  Participant  who  retires  because  of  disability,  if  the  total  of 
monthly  disability  benefits  (as  certified  to  the  Company  by  the  Em- 
ployer) payable  under  the  terms  of  the  Social  Security  Act  and  under 
any  Long  Term  Disability  Policy  issued  to  the  Employer  by  Con- 
tinental Casualty  Company,  is  less  than  50%  of  the  Participant's 
Monthly  Earnings,  then  a  temporary  life  only  annuity  shall  be  payable 
hereunder  to  such  Participant  commencing  on  the  Participant's  Dis- 
ability Retirement  Date  and  ceasing  with  the  Participant's  death,  or, 
if  sooner,  his  Normal  Retirement  Date.  The  amount  of  this  temporary 
life  only  annuity  shall  be  equal  to  the  difference  between  the  total  of 
the  Participant's  disability  benefits  described  above  and  50%  of  his 
Monthly  Earnings. 

4.  DEATH  BENEFIT 

Upon  receipt  of  due  proof  that  the  death  of  a  Participant  occurred 
during  the  continuance  of  this  Contract  and  prior  to  his  Effective 
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Annuity  Date,  the  Company  will  pay  his  beneficiary,  as  a  death  benefit, 
an  amount  equal  to  the  sum  of  his  contributions  accumulated  at  3% 
per  annum. 

5.  BENEFITS  ON  TERMINATION 

In  the  event  of  the  termination  of  employment  of  a  Participant  for 
reasons  other  than  death  or  disability,  and  prior  to  retirement,  such 
Employee  shall  be  eligible  to  receive  his  contributions  accumulated  at 
3%  per  annum. 

6.  BENEFICIARY  DESIGNATION 

Each  Participant  for  whom  a  death  benefit  may  become  payable 
hereunder  will  designate  a  Beneficiary  by  filing  with  the  Employer  a 
written  designation  of  beneficiary,  and  may  designate  a  new  Bene- 
ficiary at  any  time  by  filing  with  the  Employer  written  request  for 
such  change.  Such  change  shall  not  take  effect  until  received  by  the 
Company  at  its  home  office.  Upon  receipt  thereof  such  change  shall, 
except  as  provided  below,  relate  back  and  take  effect  as  of  the  date  such 
Participant  signed  the  request,  whether  or  not  he  is  living  on  the  date 
of  such  receipt. 

Upon  receipt  of  due  proof  of  the  death  of  a  Participant  covered 
hereunder,  payment  in  full  by  the  Company  of  the  death  benefit  to  the 
Beneficiary  whose  proper  designation  by  the  Participant  was  last 
received  prior  to  the  date  of  payment  shall  relieve  the  Company  of 
all  liability  under  this  Contract  with  respect  to  that  Participant. 

Should  the  last  designated  Beneficiary  not  survive  the  Participant, 
or  should  no  Beneficiary  have  been  named,  the  net  sum  due  on  the 
death  of  such  Participant  shall  be  paid,  at  the  option  of  the  Company, 
to  the  estate  of  the  Participant  or  to  any  one  or  more  of  the  following 
surviving  relatives :  wife,  husband,  mother,  father,  child  or  children, 
brothers  or  sisters. 

7.  OPTIONAL  RETIREMENT  BENEFITS 

In  lieu  of  a  Normal  Annuity,  a  Participant  may  elect  to  receive  his 
retirement  benefit  in  one  of  the  following  forms : 

A.  Five  Years  Certain  and  Life  Thereafter  Annuity — a  monthly 
annuity  commencing  on  the  Participant's  Effective  Annuity  Date, 
provided  he  is  living,  and  payable  for  5  years  certain  and  life  there- 
after subject  to  the  following  conditions  and  restrictions : 

(1)  Election  must  be  made  and  filed  at  the  Company's  home  office 
at  least  2  years  prior  to  the  Participant's  Effective  Annuity  Date  or 
within  90  days  of  the  execution  date  of  this  contract. 

(2)  If  the  election  of  the  5  Years  Certain  and  Life  Annuity  should 
result  in  monthly  payments  to  any  person  of  less  than  $10.00,  such 
election  shall  not  become  operative  except  upon  the  specific,  written 
consent  of  the  Company. 

(3)  The  Participant  shall  name  a  beneficiary  to  receive  any  death 
benefit  payable  under  this  option. 

(4)  The  form  of  the  annuity  may  be  changed,  without  the  consent 
of  the  Company,  if  the  request  for  such  change  is  filed  at  least  2  years 
prior  to  the  Participant's  Effective  Annuity  Date. 

In  the  event  a  Participant  should  die  after  retirement  but  prior  to 
the  payment  of  60  monthly  installments,  the  balance  of  such  install- 


574 


merits  shall  be  discounted  at  the  rate  of  interest  on  the  reserve  thereof 
and  paid  to  his  beneficiary  in  a  single  sum.  The  payments  that  will  be 
paid  under  this  option  shall  be  as  purchasable  under  the  rates  in 
Part  III  of  this  contract  by  a  single  premium  equal  to  the  single 
premium  for  such  Participant's  Normal  Annuity. 

B.  Ten  Years  Certain  and  Life  Thereafter  Annuity — a  monthly 
annuity  commencing  on  the  Participant's  Effective  Annuity  Date, 
provided  he  is  living,  and  payable  for  10  years  certain  and  life  there- 
after subject  to  the  following  conditions  and  restrictions: 

(1)  Election  must  be  made  and  filed  at  the  Company's  home  office 
at  least  2  years  prior  to  the  Participant's  Effective  Annuity  Date  or 
within  90  days  of  the  execution  date  of  this  contract. 

(2)  If  the  election  of  the  10  Years  Certain  and  Life  Annuity  should 
result  in  monthly  payments  to  any  person  of  less  than  $10.00,  such 
election  shall  not  become  operative  except  upon  the  specific,  written 
consent  of  the  Company. 

(3)  The  Participant  shall  name  a  beneficiary  to  receive  any  death 
benefit  payable  under  this  option. 

(4)  The  form  of  the  annuity  may  be  changed,  without  the  consent 
of  the  Company,  if  the  request  for  such  change  is  filed  at  least  2  years 
prior  to  the  Participant's  Effective  Annuity  Date. 

In  the  event  a  Participant  should  die  after  retirement  but  prior  to 
the  payment  of  120  monthly  installments,  the  balance  of  such  install- 
ments shall  be  discounted  at  the  rate  of  interest  on  the  reserve  thereof 
and  paid  to  his  beneficiary  in  a  single  sum.  The  payments  that  will  be 
paid  under  this  option  shall  be  as  purchasable  under  the  rates  in 
Part  III  of  this  contract  by  a  single  premium  equal  to  the  single 
premium  for  such  Participant's  Normal  Annuity. 

C.  Life  Only  Annuity — a  monthly  annuity  commencing  on  the  Par- 
ticipant's Effective  Annuity  Date  and  ceasing  with  the  last  payment 
preceding  the  date  of  the  Participant's  death  subject  to  the  following 
conditions  and  restrictions : 

(1)  Election  must  be  made  and  filed  at  the  Company's  home  office 
at  least  2  years  prior  to  the  Participant's  Effective  Annuity  Date  or 
within  90  days  of  the  execution  of  this  Contract. 

(2)  If  the  election  of  the  Life  Only  Annuity  should  result  in 
monthly  payments  to  any  person  of  less  than  $10.00  such  election 
shall  not  become  operative  except  upon  the  specific,  written  consent 
of  the  Company. 

(3)  The  form  of  the  annuity  may  be  changed,  without  the  consent 
of  the  Company,  if  the  request  for  such  change  is  filed  at  least  2  years 
prior  to  the  Participant's  Effective  Annuity  Date. 

The  payments  that  will  be  paid  under  this  option  shall  be  as  pur- 
chasable under  the  rales  in  Part  III  of  this  contract  by  a  single 
premium  equal  to  the  single  premium  for  such  Participant's  Normal 
Annuity. 

D.  Cash  Settlement — Payment  of  the  reserve  of  the  Normal  An- 
nuity in  a  single  sum. 

(1)  Election  must  be  made  and  filed  at  the  Company's  home  office 
at  least  2  years  prior  to  the  Participant's  Effective  Annuity  Date  or 
within  90  days  of  the  execution  of  this  contract. 

(2)  The  form  of  the  benefit  may  be  changed,  without  the  consent  of 
the  Company,  if  the  request  for  such  change  is  filed  at  least  2  years 
prior  to  the  Participant's  Effective  Annuity  Date. 
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Part  II — General  Provisions  and  Administration  of  Contract 

i.  participating: 

This  contract,  while  in  force,  shall  participate  in  the  divisible  sur- 
plus of  the  participating  group  annuity  business  of  the  Company  as 
annually  ascertained  and  apportioned.  Any  share  of  the  surplus  thus 
ascertained  and  apportioned  shall  be  credited  to  the  Fund  and  con- 
sidered as  being  applied  in  payment  of  part  of  the  deposit  due  during 
the  taxable  year  of  the  Owner  when  credited  or  within  the  next 
succeeding  taxable  year. 

2.  ASSIGNMENT  OF  BENEFITS: 

Except  so  far  as  may  be  contrary  to  the  laws  of  any  state  having 
jurisdiction  in  the  premises,  a  Participant  or  beneficiary  hereunder 
shall  have  no  right  to  assign,  transfer,  hypothecate,  encumber,  com- 
mute or  anticipate  his  interest  in  this  contract  or  in  or  to  any  benefit 
or  payments  hereunder.  Such  interest,  benefits  and  payments  shall  not 
in  any  way  be  subject  to  any  legal  process  to  levy  upon  or  attach  the 
same  for  payment  of  any  claim  against  any  Participant  or  beneficiary. 

s.  reserves: 

The  reserves  on  this  contract  for  annuities  purchased  shall  be  at 
least  equal  to  the  1951  Group  Annuity  Table  projected;  with  the 
interest  at  the  rate  of  3%  %  per  annum. 

4.  modifications: 

No  agent  of  the  Company  shall  execute,  amend  or  modify  this 
contract  or  extend  the  time  for  payment  of  Owner  deposits.  This  con- 
tract cannot  be  modified  or  amended  nor  its  provisions  waived  or 
extended  in  any  respect  except  with  the  written  consent  of  the  Com- 
pany, in  compliance  with  the  law  of  the  state  in  which  this  contract 
is  issued.  Such  written  consent  must  be  signed  by  the  President,  a 
Vice  President,  the  Secretary  or  an  Assistant  Secretary  of  the  Com- 
pany, whose  authority  will  not  be  delegated. 

With  the  written  consent  of  the  Company,  the  Owner  may,  at  any 
time  and  from  time  to  time,  modify  or  amend  this  contract  in  any 
respect  without  the  consent  of  any  Participant  provided  that  no  such 
modification  or  amendment  shall  deprive  any  Participant  of  any 
right  to  benefits  accrued  under  this  contract  as  of  the  effective  date 
of  such  modification  or  amendment,  except  as  may  be  required  to 
secure  approval  of  this  contract  by  the  Commissioner  of  Internal 
Revenue. 

5.  ENTIRE  CONTRACT: 

This  contract  and  the  application  of  the  Owner,  a  copy  of  which 
is  attached  hereto,  shall  constitute  the  entire  contract  between  the 
parties. 

6.  REVISION  OF  RATES: 

The  Company  reserves  the  right  to  revise  the  purchase  rates  con- 
tained herein  from  time  to  time,  or  to  change  the  interest  rates  set 
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forth  in  or  used  as  a  basis  of  any  tables  contained  herein  except  that 
no  change  or  revisions  shall  be  made  in  such  rates,  applicable  to 
deposits  made  during  the  first  5  years  of  this  contract. 

Except  in  the  case  of  a  revision  or  change  applicable  upon  resump- 
tion of  deposits  by  the  Owner  following  temporary  suspension  of 
deposit,  written  notice  of  the  changes  or  revisions  shall  be  given  to 
the  Owner  at  least  31  days  before  they  are  to  become  effective. 

7.  PROOF  OF  AGE: 

Notwithstanding  the  other  provisions  of  this  contract,  no  annuity 
shall  be  paid  unless  and  until  proof  of  date  of  birth  for  the  Partici- 
pant has  been  submitted  to  and  accepted  by  the  Company. 

8.  MISSTATEMENT  OF  AGE  I 

If  the  age  of  a  Participant  is  incorrectly  stated,  the  amount  of 
annuity  purchasable  hereunder  shall  be  the  amount  of  annuity  deter- 
mined by  this  contract  but  adustments  shall  be  made  so  that  the 
Company  shall  receive  from  the  Fund  the  actual  premium  called  for 
at  the  true  age  of  the  Participant. 

9.  CERTIFICATES  I 

All  Participants,  for  whom  annuities  are  purchased  hereunder,  will 
be  issued  individual  certificates  by  the  Company  describing  the  bene- 
fits to  which  they  are  entitled.  These  certificates  shall  be  delivered  to 
the  Owner  for  distribution  to  the  Participants. 

10.  REGISTRY  OF  PARTICIPANTS  '. 

The  Owner  shall  furnish  the  Company  with  the  names  and  other 
data  necessary  for  the  administration  of  this  contract  for  all  Partici- 
pants included  hereunder  and  shall  notify  the  Company  as  of  each 
Anniversary  Date  of  all  unreported  changes  and  terminations. 

11.  DEPOSITS  BY  OWNER! 

The  Company  shall  compute  at  each  Anniversary  Date,  on  such 
actuarial  basis  as  shall  be  mutually  acceptable  by  the  Owner  and  the 
Company,  the  annual  deposit  estimated  to  be  required  to  keep  the  Plan 
actuarially  solvent  through  the  Contract  Year  then  beginning.  Such 
deposit,  referred  to  elsewhere  as  the  "full  current  cost",  shall  consist 
of  the  current  service  cost  plus  interest  on  any  unfunded  past  service 
liability  on  such  Anniversary  Date,  determined  under  the  regulations 
of  the  Commissioner  of  Internal  Revenue.  Such  deposit  will  be  pay- 
able normally  in  one  sum  within  thirty-one  days  of  the  Anniversary 
Date,  but  other  payment  schedules  within  the  Contract  Year  may  be 
elected  by  the  Owner  on  due  notice  to  the  Company. 

If,  at  any  time,  annuities  are  to  be  purchased  under  the  provisions 
of  this  contract  and  the  amount  required  for  such  purpose  exceeds 
the  amount  in  the  Fund,  then  an  additional  deposit  in  the  amount  of 
such  excess  shall  be  immediately  due  and  payable  by  the  Owner.  No 
benefits  shall  be  purchasable  hereunder  until  such  additional  deposit 
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shall  have  been  made  or  until  the  manner  of  purchase  has  been  modi- 
fied by  an  agreement  between  the  Owner  and  Company  after  which 
time  annuities  shall  be  purchased  in  the  order  in  which  they  became 
due. 

12.  GROUP  ANNUITY  FUNDI 

A  Group  Annuity  Fund  will  be  established  from  the  Owner's  de- 
posits made  hereunder.  On  each  Anniversary  Date  interest  shall  be 
credited  to  the  Fund,  such  interest  being  determined  on  the  amount 
held  in  the  Fund  from  time  to  time  during  the  Contract  Year  then 
ending.  The  rate  of  interest  to  be  applied  during  the  first  five  Contract 
Years  shall  be  not  less  than  -4%  per  annum.  Thereafter,  the  rate  of 
interest  to  be  applied  on  funds  deposited  during  the  first  five  Contract 
Years  shall  not  be  less  than  3%%  per  annum,  until  such  deposits  are 
used  to  provide  the  benefits  herein.  The  rate  of  interest  to  be  guar- 
anteed with  respect  to  funds  deposited  after  the  first  five  Contract 
Years  shall  be  as  then  announced  by  the  Company.  Withdrawals  shall 
be  considered  to  be  made  from  the  Fund  in  the  same  order  in  which 
such  deposits  were  made. 

The  Company  shall  be  entitled  to  withdraw  from  the  Fund  as  of  the 
end  of  each  Contract  Year,  as  its  contract  charge  hereunder,  $465.00 
reduced  by  1%  of  the  deposits  in  excess  of  $15,000  made  hereunder 
during  such  Contract  Year.  In  addition,  the  Company  shall  be  entitled 
to  charge  against  interest  earnings  on  the  Fund  such  reasonable  actu- 
arial, field,  and  administrative  expenses  as  it  incurs  herewith  which  are 
in  excess  of  the  aforesaid  contract  charge,  however,  in  no  event  shall 
such  excess  expenses  be  of  such  size  as  to  result  in  a  net  rate  of  inter- 
est accumulation  less  than  that  guaranteed. 

13.  PURCHASE  OF  ANNUITIES  I 

As  of  a  Participant's  Effective  Annuity  Date,  a  sum  shall  be  with- 
drawn from  the  Fund  and  shall  be  applied  to  purchase  the  amount 
of  annuity  to  which  such  Participant  is  entitled  under  the  provisions 
of  Part  I  of  this  Contract.  Premiums  for  such  annuity  shall  be  deter- 
mined under  the  applicable  Table  of  Kates  in  Part  III  of  this  Con- 
tract, in  accordance  with  the  Participant's  sex  and  attained  age,  nearest 
birthday. 

14.  PAYMENT  IX  A  SIXGLE  SUM  I 

If  the  total  amount  of  any  Participant's  annuity  is  less  than  $10.00 
per  month,  the  Company  reserves  the  right  to  pay  the  Participant  the 
reserve  of  such  annuity  payments  in  a  single  sum. 

15.  TEMPORARY  SUSPEXSIOX  OF  DEPOSITS: 

The  Owner  may  temporarily  suspend  making  deposits  hereunder 
on  any  Anniversary  Date  if  written  notice  of  such  suspension  is 
received  by  the  Company  prior  to  such  date.  Such  Temporary  Sus- 
pension of  Deposits  may  continue  for  any  period  not  to  exceed  three 
years.  The  Owner  shall  have  the  right  to  resume  the  making  of  de- 
posits hereunder  at  any  time  during  or  at  the  end  of  such  period.  Dur- 
ing such  period  this  Contract  shall  not  be  deemed  terminated. 
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16.  TERMINATION  OF  CONTRACT '. 

This  contract  shall  terminate  upon  any  termination  of  deposits,  or 
on  any  failure  of  the  Owner  to  meet  the  full  current  cost  as  provided 
in  the  Section,  ''Deposits  by  Owner'',  except  as  provided  in  Section 
15  hereof.  In  the  case  of  Temporary  Suspension  of  Deposits  under 
Section  15,  this  contract  shall  terminate  in  the  event  payments  of 
deposits  are  not  resumed  at  the  end  of  such  period.  Xo  grace  period 
shall  be  allowed  for  the  resumption  of  deposits  at  the  end  of  temporary 
suspension  of  deposits. 

The  Company  shall  have  the  right  to  terminate  this  contract  if  the 
Owner  should,  at  any  time  cause  to  be  paid  or  purchased,  other  than 
as  provided  in  this  contract,  any  annuity  payable  hereunder  to  any 
Participant, 

In  the  event  of  termination  of  this  contract,  no  Participant  shall 
thereafter  become  eligible  hereunder.  The  Company  shall  proceed 
with  disbursement  of  the  Fund  in  accordance  with  option  (a)  or  (b) 
below,  whichever  is  selected  by  the  Owner. 

(a)  Purchase  of  Annuities — The  Company  shall  proceed  with  re- 
spect to  the  Fund  by  purchasing  either  immediate  or  deferred  annu- 
ities, to  the  extent  that  the  balance  therein  is  sufficient  therefor,  in  the 
following  manner  and  order  of  precedence : 

(i)  by  purchasing,  in  the  manner  provided  by  Section  13  of 
this  Part  II,  all  unpurchased  Normal  Annuities  which  shall  have 
theretofore  become  payable  from  such  Fund;  provided,  however, 
that  to  the  extent  that  the  total  cost  of  such  Xormal  Annuities 
exceeds  the  amount  of  the  Fund,  if  such  be  the  case,  there  shall 
be  a  proportionate  reduction  in  the  amount  of  each  such  benefit. 

(ii)  by  purchasing,  in  the  manner  provided  in  Section  13  of 
this  Part  II,  a  Xormal  Annuity  for  such  Participant  who,  on  the 
date  of  termination  of  the  contract  was  at  least  65  years  of  age,  in 
the  amount  to  which  such  Participant  would  have  been  entitled 
under  the  contract  had  he  retired  on  the  day  preceding  such  ter- 
mination of  the  contract  ;  provided,  however,  that  to  the  extent 
that  the  total  cost  of  purchasing  such  Normal  Annuities  exceeds 
the  total  balance  remaining  in  the  Fund,  if  such  be  the  case,  there 
shall  be  a  proportionate  reduction  in  the  amount  purchased  for 
each  such  Participant. 

(iii)  any  balance  remaining  in  the  Fund  after  providing  for 
Normal  Annuities  as  specified  in  sub-paragraphs  (i)  and  (ii) 
above,  shall  be  apportioned  among  the  remaining  persons  who 
were  Participants  on  the  date  of  such  termination  and  such  Par- 
ticipants who  terminated  employment  during  any  period  of  Tem- 
porary Suspension  of  Deposits,  as  denned  in  Section  15,  of  this 
Part  II.  which  occurred  immediately  prior  to  such  termination 
of  this  contract;,  in  amounts  proportionate  to  the  respective  actu- 
arial reserves  of  such  Participants  on  the  date  of  termination  of 
the  contract  and  applied  to  purchase  deferred  paid-up  annuities 
on  the  basis  of  the  table  of  purchase  rates  in  Part  III  of  this  con- 
tract, such  table  to  be  furnished  upon  termination  of  this  contract. 

(b)  Cash  Withdrawal — On  notification  from  the  Owner  that  a  trust 
agreement  exists  for  the  purpose  of  continuing  the  pension  program 
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previously  provided  by  this  contract,  and  that  this  trust  agreement  has 
been  approved  by  the  Internal  Kevenue  Service  for  this  purpose,  then 
the  Company  shall  pay  to  the  Trustees  under  the  said  trust  agreement 
the  balance  of  the  accumulated  annuity  fund  provided  that  the  Com- 
pany shall  be  entitled  to  withdraw  from  the  Fund,  before  payment,  a 
sum  equal  to  its  loss  on  the  withdrawal  (but  not,  in  any  event,  greater 
than  5%  of  the  Fund).  Except  with  the  consent  of  the  Company,  the 
total  amount  that  can  be  transferred  with  respect  to  the  Fund  in  any 
12  month  period  shall  not  exceed  25%  of  the  amount  available  for 
transfer.  After  any  part  of  the  Fund  has  been  transferred,  interest 
shall  be  credited  at  a  rate  of  14  of  lc/c  less  than  prior  to  such  transfer. 

17.  RESTRICTIONS  IX  FIRST  TEN  YEARS: 

(a)  During  the  first  ten  years  after  the  effective  date  of  this  Con- 
tract, the  benefits  provided  by  the  Employer's  contributions  for 
"highly  compensated"  Employees  will  be  subject  to  the  condition  set 
forth  in  subdivisions  (c)  and  (d)  hereof. 

(b)  For  the  purpose  of  these  conditions : 

(1)  "Highly  compensated"  Employees  shall  refer  to  the  twenty-five 
highest  paid  Employees  as  of  the  time  of  establishment  of  the  plan, 
including  any  such  high  paid  Employees  who  are  not  Participants  at 
that  time  but  may  later  become  Participants,  but  excluding  any  Em- 
ployees whose  annual  benefit  provided  will  not  exceed  $1,500. 

(2)  Unrestricted  benefits  at  any  time  means  benefits  of  the  form 
called  for  by  the  Contract,  including  any  withdrawal  values  available 
to  a  living  Employee  and  any  death  or  survivor's  benefits  payable  on 
behalf  of  an  Employee  who  dies  after  retirement,  which  have  been 
provided  by  contributions  not  exceeding  the  larger  of  the  following 
amounts : 

(i)  $20,000.  or 

(ii)  an  amount  equal  to  20  per  cent  of  the  first  $50,000  of  the 
Employee's  average  regular  annual  compensation  multiplied  by 
the  number  of  years  since  the  effective  date  of  the  Contract. 

(3)  Supplemental  retirement  income  payments  means  any  current 
payments  to  a  retired  Employee  sufficient,  together  with  his  unre- 
stricted benefits,  to  bring  the  total  current  payments  to  him  up  to  the 
full  retirement  income  benefits  provided  under  the  Contract. 

(c)  If  the  plan  is  terminated  or  the  full  current  costs  thereof  have 
not  been  met  at  any  time  within  ten  years  after  its  establishment,  the 
funds  or  benefits  which  any  highly  compensated  Employee  may  receive 
(including  any  restricted  benefits  but  exclusive  of  any  supplemental 
retirement  income  payments  he  has  already  received  up  to  that  time) 
shall  be  limited  to  his  unrestricted  benefits  at  that  time. 

(d)  These  conditions  shall  not  restrict  the  full  payment  of  any 
survivors'  benefits  on  behalf  of  an  Employee  who  dies  while  the  plan 
is  in  full  effect  and  its  full  current  costs  have  been  met. 

(e)  The  foregoing  conditions  do  not  restrict  the  current  payment 
of  full  retirement  income  benefits  called  for  by  the  plan  for  any  retired 
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Employee  while  the  plan  is  in  full  effect  and  its  full  current  costs  have 
been  met. 

(f)  On  termination  of  the  Contract  during  the  first  ten  years,  any 
funds  in  excess  of  those  for  the  unrestricted  benefits  of  highly  com- 
pensated Employees  shall  be  reallocated  among  all  other  Employees 
in  proportion  to  the  reserves  at  that  time  for  their  accrued  benefits, 
and  used  to  provide  additional  benefits  of 'the  same  type. 

Notwithstanding  the  foregoing  limitation  upon  payment  of  re- 
stricted benefits  to  an  Employee  in  the  event  of  termination  of  em- 
ployment; the  Company  will,  at  the  request  of  a  terminating  Em- 
ployee, distribute  in  a  lump  sum,  the  total  amount  of  such  Employee's 
benefits  under  the  contract,  upon  receipt  of  a  written  certification  from 
the  Owner  that  adequate  provision  has  been  made  for  the  repayment 
of  any  part  of  such  distribution  representing  the  "restricted  benefit'' 
portion  thereof,  in  the  event  of  discontinuance  of  this  contract,  or  de- 
fault in  payment  of  the  full  current  costs  thereof  as  provided  in 
Section  15  hereof. 

For  purposes  of  this  requirement,  adequate  provisions  for  repayment 
shall  be  deemed  to  have  been  made  if  the  Employee  shall  have  agreed 
with  the  Employer  that  at  or  before  the  distribution  of  such  total 
benefits  by  the  Company,  the  Employee  will  deposit  with  a  depository 
acceptable  to  the  Employer,  property  or  securities  having  a  fair  market 
value  of  not  less  than  125%  of  the  "restricted  benefit"  amount  which 
would  be  repayable  if  this  policy  had  been  discontinued  on  the  date  of 
such  distribution  and,  further,  the  Employee  shall  have  agreed  that 
he  will,  at  all  times  prior  to  the  date  the  Employer  shall  have  paid  the 
full  current  costs  for  10  years  on  this  contract,  maintain  in  such 
deposit,  property  or  securities  of  not  less  than  125%  of  his  "restricted 
benefit"  amount. 

On  the  ter  mination  of  the  contract  as  above,  any  restricted  payments 
for  a  retired  Employee  shall  from  such  date  be  held  by  the  Company. 
If  the  contract  is  later  reinstated,  the  restricted  benefits  held  shall  be 
paid  to  the  retired  Employee,  and  his  retirement  payments  shall  there- 
upon be  resumed.  On  the  discontinuance  of  the  contract,  any  restricted 
benefits  for  retired  Employees  then  held,  together  with  the  present 
value  of  restricted  future  retirement  payments,  shall  be  forfeited  by 
such  Employees,  and  shall  be  applied  as  provided  in  the  next-to-last 
paragraph  of  this  Provision. 

On  the  discontinuance  of  this  policy  prior  to  the  payment  of  the  full 
current  costs  hereunder,  any  sums  then  held  unpaid  by  the  Company 
under  the  terms  of  this  Provision,  together  with  the  cash  values  of 
restricted  benefits  of  all  Employees  then  covered  hereunder,  shall  be 
applied  on  a  pro  rata  basis  to  continue  in  force  all  unrestricted  benefits 
in  effect  at  the  discontinuance,  for  so  long  as  such  sums  may  serve. 
During  this  period  of  extension,  the  termination  of  employment  of  an 
Employee  shall  not  terminate  his  coverage  hereunder. 

If,  during  the  period  in  which  this  Provision  would  be  applicable, 
the  regulations  of  the  Internal  Revenue  Service  are  amended  so  that 
the  rest rict  ions  hereof  are  no  longer  required,  then  this  Provision  shall 
be  cancelled  from  the  effective  date  of  the  amendment. 
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PT.  Ill— TABLE  1A.— SINGLE  PREMIUM  TO  PROVIDE  AN  IMMEDIATE  MODIFIED  CASH 
REFUND  ANNUITY  OF  $1  PER  MONTH 


Single  premiums 


Rptirpmpnt  aop 

l\CU!  CMICML  age 

r-0 

r-1 

r-2 

r-3 

r-4 

r-5 

Femsles ! 

55 

$211  53 

$211  55 

$211  62 

$211.74 

$211.92 

$212. 15 

56 

206  89 

206. 91 

206  99 

207  12 

207.  32 

207!  58 

57 

202  15 

202. 17 

202. 26 

202  41 

202. 63 

202!  92 

58 

197  31 

197  34 

197  44 

197  60 

197  85 

198. 17 

59 

192. 39 

192. 42 

192.  53 

192.71 

192. 99 

193  35 

60 

187  38 

187.  42 

187.  54 

187.75 

188.  05 

188  46 

61 

182  31 

182  35 

182  48 

182  72 

183  06 

183!  51 

62 

177  16 

177.21 

177  36 

177  62 

178. 00 

178!  51 

63 

171  96 

172  01 

172  18 

172  47 

172.89 

173! 45 

64 

166.70 

166.  76 

166.95 

167.27 

167.74 

168!  35 

65 

161  38 

161.45 

161.65 

162.01 

162  52 

163  20 

66 

156  01 

156. 08 

156.  30 

156.70 

157  26 

158  01 

67 

150  56 

150  64 

150.  89 

151.  32 

151  95 

152! 79 

68 

145  04 

145  13 

145  40 

145  89 

146  59 

147!  54 

69 

139.  46 

139.  56 

139.  87 

140.  42 

141.22 

142!  30 

70 

133.86 

133.97 

134.  32 

134.95 

135  86 

137. 10 

71 

128  27 

128  39 

128.  80 

129.  52 

130  58 

131  99 

72 

122  77 

122  91 

123.38 

124  21 

125  41 

127  01 

73 

117.38 

117.  55 

118.  09 

119.03 

120.  39 

122!  19 

74 

112  13 

112  32 

112  94 

114. 00 

115.  54 

117.  55 

75 

107  02 

107.24 

107.93 

109. 13 

110.  84 

113.09 

Males: 

55 

189  64 

189  69 

189  84 

190  11 

190  50 

191.  01 

56 

185  07 

185  13 

185  30 

185  59 

186  01 

186  56 

57 

180  45 

180.51 

180.  69 

181.01 

181.47 

182!  06 

58 

175  77 

175  83 

176.  03 

176  37 

176  87 

177  51 

59....   

171.02 

171.09 

171.31 

171.68 

172.21 

172.90 

bU   . 

1DD.  L  1 

loo.  Co 

1DD.  DC 

loo.  yc. 

1fi7  AQ 
lo/.  93 

1  CO  OR 
108.  LO 

61  

161.34 

161.41 

161.67 

162.11 

162.73 

163.56 

62....   ... 

156.41 

156.49 

156.77 

157.25 

157.93 

158.84 

63.  

151.43 

151.52 

151.83 

152.35 

153.10 

154. 19 

.  64...   

146.  42 

146.  52 

146.  86 

147.43 

148.  27 

149.  36 

65  

141.40 

141.51 

141.88 

142.  52 

143.  44 

144.  64 

66....   

136.  38 

136.  51 

136. 92 

137.63 

138. 64 

139.  96 

67   

131.42 

131.56 

132.01 

132.79 

133.  89 

135.  33 

68  

126.  48 

126.  64 

127.13 

127.98 

129. 18 

130.  76 

69   

121.56 

121.73 

122.27 

123. 19 

124.  51 

126.  24 

70....  

116.  64 

116. 82 

117.41 

118.43 

119.  87 

121.77 

71  

111.72 

111.92 

112.  58 

113.70 

115.  29 

117.37 

72   

106.87 

107.09 

107.82 

109.05 

110.  80 

113.07 

73..   

102.  09 

102. 34 

103. 14 

104.50 

106.  42 

108.91 

74  

97.40 

97.67 

98.  55 

100.04 

102.15 

104.  88 

75  

92.  79 

93.09 

94.06 

95.70 

98.01 

101.00 

"r"  is  the  ratio  of  (i)  the  participant's  contributions  accumulated  at  interest  to  (ii)  the  product  of  12  times  the  partici- 
pant's monthly  retirement  benefit  an  adjustment,  by  straightline  interpolation,  of  the  factors  in  this  table  will  be  made 
where  the  ratio  is  not  an  integer. 

Note :  The  provisions  of  sec.  13  of  pt.  1 1  of  this  contract  should  be  read  in  applying  the  foregoing  table,  the  rates  shown 
above  are  subject  to  change  as  provided  in  sec.  6  of  pt  II  of  this  contract.  The  rates  above  are  applicable  to  purchases 
made  during  the  1st  5  contract  years. 
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PT.  Ill— TABLE  1-B 

—SINGLE  PREMIUM  TO 

PROVIDE  AN 

IMMEDIATE  MODIFIED  CASH 

REFUND  ANNUITY  OF 

51  PER  MONTH 

Single  premiums 

Retirement  age 

r-0 

r-1 

r-2 

r-3 

r-4 

r-5 

Males: 

55  

$193. 69 

5193.74 

$193.90 

$194. 17 

5194.  56 

5195.  07 

56   

188.91 

188.  96 

189. 13 

189.  42 

189.  84 

190.  40 

57   

184. 06 

184.12 

184.31 

184.  62 

185.08 

185.68 

58   

179. 17 

179.23 

179.  43 

179.77 

180.  26 

180.91 

59  

174.21 

174. 28 

174.49 

174.87 

175.  40 

176.  09 

60   

169. 20 

169. 27 

169.  50 

169. 90 

170.48 

171.24 

61   

164.12 

164. 20 

164. 46 

164.  89 

165.52 

166.35 

62   

159.  00 

159.09 

159. 36 

159. 84 

160.  53 

161.43 

63  

153.  84 

153. 93 

154.24 

154.  76 

155.51 

156.  51 

64  

148.65 

148.  75 

149.  09 

149.  66 

150.  50 

151.59 

65  

143. 46 

143.57 

143.94 

144.  58 

145.  50 

146.  71 

66  

138. 28 

138.41 

138.  82 

139.  52 

140.  53 

141.86 

67  

133.15 

133.30 

133.75 

134.  52 

135.63 

137.07 

68....  

128. 48 

128.23 

128.72 

129.57 

130.77 

132.35 

69  

123.01 

123.18 

123.72 

124. 64 

125. 96 

127. 69 

70  

117.95 

118.14 

118.73 

119.74 

121.19 

123. 08 

71   

112.91 

113.11 

113. 77 

114.  89 

116.48 

118.  56 

72   

107.94 

108. 17 

108. 89 

110.12 

111.87 

114.15 

73   

103. 05 

103.30 

104.10 

105.46 

107.38 

109.  87 

74   

98.26 

98.53 

99.41 

100. 90 

103.01 

105.74 

75  

93.55 

93.86 

94.82 

96.46 

98.78 

101.77 

Females: 

55  

216.61 

216.64 

216.71 

216.83 

217.01 

217.24 

56  

211.71 

211.74 

211.82 

211.95 

212.15 

212.41 

57  

206. 72 

206. 74 

206.  83 

206. 98 

207.  20 

207. 49 

58   

201.63 

201.66 

201.75 

201.92 

202. 16 

202. 49 

59   

196.46 

196.49 

196.60 

196.78 

197.  06 

197.42 

60....   

191.21 

191.25 

191.37 

191.  58 

191.88 

192.29 

61  

185.90 

185.94 

186. 07 

186.31 

186.65 

187.10 

62   

180.  53 

180.57 

180. 72 

180.98 

181.36 

181.87 

63  

175.10 

175.15 

175.32 

175.61 

176.03 

176. 59 

64   

169.62 

169.68 

169.87 

170.19 

170. 66 

171.27 

65  

164. 10 

164. 16 

164.  37 

164.72 

165.  24 

165. 92 

66  

158. 52 

158.  59 

158.81 

159.21 

159.  77 

160.  53 

67  

152.88 

152.95 

153.20 

153.63 

154.  26 

155.10 

68  

147. 17 

147.25 

147.53 

148.01 

148.  72 

149.67 

69  

141.41 

141.51 

141.82 

142.36 

143. 16 

144.25 

70  

135.63 

135.74 

136.10 

136.72 

137.64 

138.  88 

71...   

129. 88 

130.01 

130.  42 

131. 14 

132.19 

133.60 

72  

124.23 

124.37 

124.84 

125. 67 

126.87 

128.  47 

73   

118.70 

118.87 

119.41 

120.35 

121.71 

123.52 

74   

113.32 

113.51 

114.13 

115.19 

116.72 

118.74 

75  

108.  09 

108.  30 

109.  00 

110.19 

111.91 

114.16 

"r"  is  the  ratio  of  (i)  the  participant's  contributions  accumulated  at  interest  to  (ii)  the  product  of  12  times  the  par- 
ticipant's monthly  retirement  benefit  an  adjustment,  by  straightline  interpolation,  of  the  factors  in  this  table  will  be  made 
where  the  ratio  is  not  an  integer. 

Note:  The  provisions  of  sec.  13  of  pt.  II  of  this  contract  should  be  read  in  applying  the  foregoing  table.  The  rates  shown 
above  are  subject  to  change  as  provided  in  sec.  6  of  pt.  II  of  this  contract.  The  rates  above  are  applicable  to  purchases 
made  subsequent  to  the  1st  5  contract  years  with  deposits  made  during  the  first  5  contract  years. 

PT.  Ill— TABLE  1C— SINGLE  PREMIUM  TO  PROVIDE  AN  IMMEDIATE  JOINT  AND  H  CONTINGENT  ANNUITY 


Retirement  age  of  male 
participant 


Age  of  female  contingent  annuity  65  70 


60     5172.23    

61      170.46   

62..     168.77   

63   167.10    

64       165.44    

65....     163.80  5146.87 

66   162.21  144.93 

67   160.69  143.06 

68   159.25  141.26 

69   157.85  139.51 

70   156.51  137.78 


Note:  Amounts  of  other  ages  will  be  furnished  upon  request. 

The  provisions  of  sec.  13  of  pt.  II  of  this  contract  should  be  read  in  applying  the  foregoing  table.  The  rates  shown  above 
are  subject  to  change  as  provided  in  sec.  6  of  pt.  II,  of  this  contract. 

The  above  amounts  are  applicable  to  purchases  made  during  the  first  5  contract  years.  Values  for  subsequent  purchases 
shall  be  furnished  on  request. 
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PT.  Ill— TABLE  ID.— SINGLE  PREMIUM  TO  PROVIDE  AN  IMMEDIATE  JOINT  AND  \h  CONTINGENT  ANNUITY 


Retirement 
age  of  female 
participant:  65 

Age  of  male  contingent  annuitants 


60, 
61. 
62. 
63, 
64. 
65. 
66. 
67. 
68. 
69. 
70. 


$179.66 
178.  38 
177. 16 
175.98 
174.  85 
173.  79 
172.77 
171.81 
170.90 
170.05 
169.25 


Notes:  Amounts  for  other  ages  will  be  furnished  upon  request.  The  provisions  of  sec.  13  of  pt.  II  of  this  contract  should 
be  read  in  applying  the  foregoing  table.  The  rates  shown  above  are  subject  to  change  as  provided  in  sec.  6  of  pt.  1 1  of  this 
contrac\  The  above  amounts  are  applicable  to  purchases  made  during  the  1st  5  contract  years.  Values  for  subsequent 
purchases  shall  be  furnished  cm  request. 

PT.  Ill— TABLE  2.— SINGLE  PREMIUM  TO  PROVIDE  AN  IMMEDIATE  LIFE  ONLY  ANNUITY  OF  $1  PER  MONTH 


Single  premium 


Retirement  age 


Male 


Female 


55    $189.64  $211.53 

56    185.07  206.89 

57   180.45  202.15 

58   175.77  197.31 

59    171.02  192.39 

60    166.21  187.38 

61   161.34  182.31 

62    156.41  177.16 

63     151.43  171.96 

64    146.42  166.70 

65    141.40  161.38 


Single  premium 


Retirement  age 


Male 


Female 


66...   136.38  156.01 

67   131.42  150.56 

68    126.48  145.04 

69...    121.56  139.46 

70    116.64  133.86 

71    111.72  128.27 

72    106.87  122.77 

73...   102.09  117.38 

74    97.40  112.13 

75   92.79  107.02 


Note:  The  provisions  of  sec.  13  of  pt.  II  of  this  contract  should  be  read  in  applying  the  foregoing  table.  The  rates  shown 
above  are  subject  to  change  as  provided  in  sec.  6  of  pt.  II  of  this  contract.  The  above  amounts  are  applicable  to  purchases 
made  during  the  first  5  contract  years.  Values  for  subsequent  purchases  shall  be  furnished  on  request  and  shall  be  computed 
on  the  same  basis  as  the  normal  annuity  rates  then  in  effect. 


PT.  Ill— TABLE  3. 


-SINGLE  PREMIUM  TO  PROVIDE  AN  IMMEDIATE  ANNUITY  OF  $1  PER  MONTH  PAYABLE  FOR 
5  YR  CERTAIN  AND  LIFE  THEREAFTER 


Retirement  age 


Single  premium 


Male 


Female 


55....   $190.95  $212.13 

56    186.50  207.55 

57   ■  181.99  202.88 

58    177.44  198.13 

59     172.83  193.31 

60    168.17  188.41 

61   163.47  183.46 

62   153.74  178.45 

63   153.99  173.39 

64     149.24  168.28 

65    144.51  163.13 


Retirement  age 


Single  premium 


Male 


56. 
67. 
68. 
69. 
70. 
71. 
72. 
73. 
74. 
75. 


Female 


139.  82 

157.93 

135. 18 

152.70 

130.  59 

147.  44 

126.05 

142.19 

121.56 

136.97 

117.14 

131.84 

112.83 

126.84 

108.63 

121.64 

104.  58 

117.  34 

100.  67 

112.85 

Note:  The  provisions  of  sec.  13  of  pt.  II  of  this  contract  should  be  read  in  applying  the  foregoing  table.  The  rates 
shown  above  are  subject  to  change  as  provided  in  sec.  6  of  pt.  II  of  this  contract.  The  above  amounts  are  applicable  to 
purchases  m3de  during  the  first  5  contract  years.  Values  for  subsequent  purchases  shall  be  furnished  on  request  and 
shall  be  computed  on  the  same  basis  as  the  normal  annuity  rates  then  in  effect. 
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PT.  Ill— TABLE  4.— SINGLE  PREMIUM  TO  PROVIDE  AN  IMMEDIATE  10  YR  CERTAIN  AND  LIFE  THEREAFTER  ANNUITY 

OF  $1  PER  MONTH 


Single  premium 


Age  Male  Female 


55   .   $195.00  $214.  14 

56    _   190.88  209.79 

57..   186.74  205.38 

58..       182.59  200.91 

59....     178.44  196.39 

60       174.29  191.83 

61..   170.16  187.24 

62.       166.05  182.64 

63..       161.98  178.04 

64     157.97  173.45 

65     154.04  168.91 

66..         150.21  164.42 

67.     146.49  159.99 

68      142.91  155.39 

69.     139.45  151.44 

70..     136.14  147.37 

71      133.00  143.47 

72...          130.05  139.78 

73..     127.31  136.31 

74      124.78  133.06 

75     122.46  130.03 


Note:  The  provisions  of  sec.  13  of  pt.  II  of  this  contract  should  be  read  applying  the  foregoing  table.  The  rates  shown 
above  are  subject  to  change  as  set  forth  in  sec.  6  of  pt  II.  The  rates  above  are  applicable  for  purchases  made  during  the 
1st  5  yr.  Values  for  subsequent  purchases  shall  be  furnished  on  request  and  shall  be  computed  on  the  same  basis  as  the 
normal  annuity  rates  then  in  effect. 
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A  Summary  and  Analysis 

The  State  of  New  York  has  codified  a  comprehensive  system  of 
pension  plans  covering  the  retirement  benefits  afforded  employees  of 
the  State  government  and  most  local  governments.  The  only  signifi- 
cant exception  to  this  pre-emption  by  the  State  are  the  pension  plans 
covering  employees  of  the  City  of  New  York,  which  are,  in  general 
governed  by  the  Administrative  Code  of  the  City  of  New  York. 

This  report  contains  a  summary  and  analysis  of  the  governmental 
pension  plans  in  the  State  of  New  York  and  the  City  of  New  York 
on  points  of  coverage,  funding,  financing,  and  fiduciary  standards, 
as  well  as  an  in-depth  examination  of  these  plans  on  that  basis. 
References  to  Code  will  be  to  the  Administrative  Code  of  the  City  of 
New  York.  References  to  R  &  S  will  be  to  the  Retirement  and  Social 
Security  Law  of  the  State  of  New  York.  References  to  EL  will  be  to 
the  Education  Law  of  the  State  of  New  York. 

I.  COVERAGE 

Coverage  should,  definitionally,  contain  a  number  of  factors  regard- 
ing the  discussed  pension  plan.  Perhaps  the  first  item  for  discussion 
would  be  whether  a  given  pension  plan  constitutes  a  "governmental 
plan."  The  Employee  Retirement  Income  Security  Act  of  1974 
(ERISA),  P.L.  93-406,  93d  Cong.,  2d  Sess.  (1974)  provides  that  a 
"governmental  plan"  includes  any  plan 
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established  and  maintained  for  its  employees  by  the  Government  of  the  United 
States,  by  the  government  of  any  State  or  political  subdivision  thereof,  or  by 
any  agency  or  instrumentality  of  any  of  the  foregoing  *  *  *  Int.  Rev.  Code  of 
1954,  Sec.  414(d). 

The  scope  of  this  definition  is  not  entirely  clear  at  this  time.  There 
are,  to  date,  no  regulations  of  either  the  Department  of  the  Treasury 
or  the  Department  of  Labor  on  this  section  or  its  equivalent  in  the 
Labor  portion  of  ERISA  (Title  I).  See  ERISA,  Sec.  2(32).  The 
following  factors,  however,  may  be  relevant  in  weighing  the  "gov- 
ernmental" qualities  of  a  given  pension  plan: 

1.  Establishment  by  State  statutes,  local  ordinances,  or  the 
State  constitution — such  official  establishment  tends  to  make  the 
plan  appear  governmental ; 

2.  Composition  of  the  body  managing  of  the  plan — if  they  are 
elected  or  appointed  governmental  officials,  the  plan  appears  more 
likely  "governmental;" 

3.  Payment  of  the  salaries  of  covered  employees  with  State  or 
local  funds — makes  the  plan  appear  more  governmental ; 
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4.  Rights  of  covered  employees  to  strike  and  bargain  collec- 
tively— are  these  rights  more  like  government  employees  on 
private  sector  employees; 

5.  Source  of  income  of  the  employer  (is  it  from  State  and  local 
revenues,  private  activities,  or  contributions) — if  the  employer 
is  supported  by  State  or  local  revenues  it  appears  more  govern- 
mental ; 

6.  "Police  powers"  held  by  the  employing  body,  including  tax- 
ing powers — the  more  of  these  powers,  the  more  likely  it  appears 
that  the  plan  is  "governmental ;" 

7-  Compliance  of  the  plan  with  the  requirements  for  private 
pension  plans  under  ERISA — if  the  plan  meets  the  ERISA 
requirements,  substantial  as  they  are  to  meet,  it  may  be  inferred 
that,  perhaps,  the  unit  considers  the  plan  nongovernmental ;  and 
8.  Functions  performed  by  the  employer — are  they  "proprie- 
tary" or  "governmental." 
These  points  should  be  considered  merely  factors  which  may  tend 
to  evidence  "^overnmentalness"  in  a  pension  plan.  They  should  not 
be  considered  conclusive  nor  should  any  single  factor  be  thought 
enough  to  guaranty  "governmental"  treatment  by  the  Departments 
of  Labor  and  the  Treasury. 

"With  respect  to  the  State  of  New  York  and  the  City  of  New  York, 
the  pension  plans  covering  State  and  City  employees  would  seem 
assured  of  "governmental"  treatment,  since  they  are  set  up  under 
either  statutes  or  ordinances  and  are  funded  by  either  general,  tax- 
raised  revenues  or  such  revenues  and  employee  contributions. 

The  second  element  which  may  be  examined  under  "coverage"  would 
be  the  concept  of  including  "part-time"  personnel  within  the  pension 
plan.  Most  of  the  pension  plans  in  the  State  of  New  York  or  City 
of  New  York  do  not  appear  to  distinguish  between  full-time  and 
part-time  individuals  in  their  pension  plan  coverage,  although  many 
plans  do  require  some  form  of  permanence  in  the  employment,  such 
as  working  for  six  months  prior  to  participation.  The  plans  containing 
such  specific  directive  include : 

1.  State  Employees'  Retirement  System — participation  of  an  employee  in  the 
plan  is  not  required  until  after  six  months  service.  R  &  S,  Sec.  40(b)  (1). 

2.  State  Teachers'  Retirement  System — participation  may  be  denied  teachers 
serving  on  a  temporary  basis  or  "any  other  than  a  per  annum  basis."  EL,  Sec. 
503(2). 

3.  New  York  City  Employees'  Retirement  System — requires  a  six  month  term 
prior  to  participation.  Code.  Sec.  B3-3.0. 

4.  New  York  City  Police  Pension  System — requires  both  a  probationary  period 
and  "permanent  appointments  in  the  police  force.  .  .  ."  Code.  Sec.  B18-12.0. 

5.  New  York  City  Fire  Department  Article  I-A  Plan — requires  probationary 
period.  Code,  Sec.  B19-7.1. 

f>.  New  York  City  Fire  Department  Article  I-B  Plan — requires  probationarv 
period.  Code.  Sec.  B  10-7.55. 

7.  New  York  City  Board  of  Education  Retirement  System — requires  that 
employees  be  "permanently  employed."  EL,  Sec.  2575(a). 

n.  FUNDING 

Fundi  no;,  for  the  purposes  of  this  analysis,  means  the  obligation 
of  the  State  and  local  employers  and  the  covered'  employees  to  con- 
tribute to  the  pension  trust  fund  to  provide  moneys  sufficient  to  pay 
all  benefits  required  and  accrued.  There  are  a  number  of  factors 
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within  the  examination  of  funding  provisions  which  would  seem  to 
warrant  special  and  independent  analysis.  These  are  (1)  the  con- 
tributory or  non-contributory  nature  of  the  plan;  (2)  the  percentage 
of  employee  contributions  to  the  fund;  (3)  the  use  of  actuarially 
computed  governmental  contribution  formulae;  (4)  the  methodology 
and  actuarial  assumptions  used  by  the  government  where  actuarial- 
formulae  are  adopted;  (5)  the  legal  basis  for  the  formula,  i.e..  statutesr 
constitution,  or  regulations;  and  (6)  the  existence  of  periodic  review 
of  the  actuarial  procedures  adopted. 

A.  Contributory  or  noncontributory  nature  of  the  pension  plans 

All  the  State  pension  and  retirement  systems  are  basically  noncon- 
tributory. See  R  &  S,  Sec.  75.  The  City  plans,  however,  appear  to  con- 
tributory axcept  for  the  Board  of  Education  Retirement  Plan,  which 
appears  to  be  noncontributory.  EL,  Sec.  2575(a). 

B.  Employee  contributions:  salary  percentages 

The  employee  contributions  for  City  plans  do  not  appear  to  be  ex- 
pressed in  specific  percentages  but,  rather,  are  the  actuarially  required 
contribution.  Therefore,  analysis  of  this  requirement  would  not  appear 
necessary  because  the  percentages  could  be  different  for  different  em- 
ployees, depending  upon  age,  salary,  etc. 

C.  Type  of  formula  for  governmental  contributions 

All  governmental  contributions  in  the  State  plans  and  City  plans 
are  actuarially  determined.  Generally,  there  are  normal  contributions, 
to  fund  the  current  accruals  and  costs  of  the  plan,  deficiency  contri- 
butions for  amortizing  past  service  liabilities  and.  in  many  plans,  ad- 
ministrative contributions  for  the  administration  costs  of  the  plan. 
The  plans  which  do  not  operate  actuarially  are  limited  to  the  Board 
of  Education  Retirement  System,  which  is  funded  on  a  "pay  as  you 
go"  system  and,  perhaps,  the  closed  funds,  which  do  not  state  their 
funding  but.  rather,  are  supported  by  a  number  of  sources  including 
fines  and  penalties  applicable  to  either  the  Street-Cleaning  Depart- 
ment or  the  Health  Department,  See  EL,  Sec.  2575(a)  and  Code,  Sees. 
EL,  Sec.  2575(a)  and  Code,  Sees.  G51-3.0,  G51-1.0. 

D.  Actuarial,  methodology  and  assumptions  in  governmental  contribu- 

tion i- computation  formulae 

Methodology,  for  the  purpose  of  this  report,  means  the  basic  for- 
mulae utilized  to  compute  contributions  of  a  governmental  employer  to 
a  pension  plan  utilizing  actuarial  computation  methods.  The  method- 
ology means,  generally,  the  enumerated  costs  which  must  be  funded. 

The  methodologies  adopted  by  the  various  governmental  pension 
plans  using  actuarial  computations  of  employer  contributions  are : 

1.  New  York  State  Employees'  Retirement  System — normal  contributions  suf- 
ficient to  provide  "all  the  benefits,  other  than  those  on  account  of  prior  service, 
granted  by  this  article  and  which  are  payable  from  funds  contributed  to  the  pen- 
sion accumulation  fund."  R  &  S,  Sec.  23(b)(1).  The  deficiency  contribution  is 
suflieient  to  pay  "the  accrued  liability  of  such  employer  by  reason  of  prior  serv- 
ice of  those  in  its  employ  who  are  members  of  the  retirement  system  *  *  *. 
Such  rate  shall  be  that  proportion  of  the  total  annual  compensation  *  *  *  equi- 
valent to  four  per  centum  of  such  accrued  liability."  R  &  S,  Sec.  23(b).  The  ad- 
ministrative contributions  are  those  sufficient  to  cover  "expenses  of  the  retire- 
ment system"  including  30  year  amortization  of  the  retirement  system  building. 
R&S,  Sec.  23(e)  (3). 
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2.  New  York  State  Teachers'  Retirement  System  —a  normal  contribution  com- 
puted as  "the  uniform  and  constant  percentage  of  the  earnable  compensation  of 
the  average  new  entrant,  who  is  a  contributor,  which  if  contributed  on  the  basis  of 
the  compensation  of  such  contributor  throughout  his  entire  period  of  active  serv- 
ice, would  be  sufficient  to  provide  for  the  payment  of  a  death  benefit  *  *  *  and 
to  provide  at  the  time  of  his  retirement  the  total  amount  of  his  pension  reserve." 
Also  a  deficiency  contribution  sufficient  to  discharge  the  other  liabilities  of  the 
fund  at  rate  of  four  percentum  per  annum.  EL,  Sec.  517.  There  is  also  an  ad- 
ministrative contribution.  EL,  Sec.  519. 

3.  New  York  State  Policemen's  and  Firemen's  Retirement  System — a  normal 
contribution  which  is  "sufficient  to  provide  all  the  benefits,  other  than  those  on 
account  of  prior  service,  granted  by  this  article  *  *  *"  and  a  deficiency  contribu- 
tion, generally  sufficient  to  amortize  the  past  service  liability  at  four  percent  per 
annum,  and  an  administrative  contribution  sufficient  to  pay  the  expenses  of  the 
system  and  to  amortize  the  cost  of  the  system's  building  over  thirtv  years.  R  &  S, 
Sec.  323. 

4.  Xew  York  City  Employees'  Retirement  System — normal  contributions  are 
sufficient  to  fund  "the  amount  of  the  total  liability  for  all  benefits  *  *  *  exclud- 
ing the  liability  for  benefits  attributable  to  the  annuity  savings  fund."  and  fur- 
ther computed  by  deducting  from  "the  total  liability  the  sum  of  the  present  value 
of  all  required  future  deficiency  contributions  and  the  total  funds  on  hand  *  *  * 
and  dividing  the  remainder  by  one  percentum  of  the  present  value  of  the  prospec- 
tive future  salaries  of  all  members  *  *  *"  Code.  Sec.  B3-17.0.  The  deficiency 
contribution  is  sufficient  to  amortize  the  past  service  liability  for  a  period  of  35 
years.  Code.  Sec.  B3-17.0. 

5.  Xew  York  City  Police  Retirement  System — a  normal  contribution  arrived  at 
by  deducting  "from  the  amount  of  such  total  liability  the  sum  of  the  present 
value  of  all  required  future  deficiency  contributions,  the  present  value  of  all 
future  member  contributions  on  account  of  dependent  benefits  and  the  total  funds 
on  hand  *  *  *  and  by  dividing  the  remainder  by  one  percentum  of  the  present 
value  of  the  prospective  future  salaries  of  all  members  *  *  *"  Code,  Sec.  B18-24. 
The  deficiency  contribution  is  sufficient  to  amortize  the  difference  between  the 
accrued  liability  excluding  liability  for  benefits  attributable  to  the  annuity  sav- 
ings fund  *  *  *  and  the  total  funds  on  hand  over  a  period  of  thirty-five  years. 
Code,  Sec.  B18-24.0. 

6.  Now  York  City  Fire  Department  Retirement  System — the  employer  contrib- 
utes an  amount  necessary  to  "pay  all  pension  and  all  death  benefits  allowable." 
Code.  Sec.  B19-7.24(a).  The  contributions  are  to  be  sufficient  to  cover  "the  pen- 
sion to  which  he  might  be  entitled  or  which  might  be  payable  because  of  his  city- 
service  *  *  *"  Code,  Sec.  B19-7.22(b). 

7.  Xew  York  City  Teachers'  Retirement  System — normal  contributions  deter- 
mined by  adding  together  the  present  value  of  all  required  future  deficiency  con- 
tributions and  the  funds  on  hand  and  subtracting  the  figure  from  the  total  benefit 
liability,  and  dividing  the  resultant  figure  by  one  percent  of  the  present  value  of 
prospective  future  salaries  of  all  contributors.  Code.  Sec.  R20-26.0.  The  deficiency 
contributions  are  sufficient  to  amortize  the  accrued  liability  less  total  funds  on 
hand  over  a  thirty -five  year  period.  Code.  B20-26.0. 

The  actuarial  assumptions  are  those  assumptions  which  must  be 
made  to  compute  the  contributions  under  the  methodology  adopted. 
Examples  of  the  requisite  actuarial  assumptions  would  be  assumptions 
on  life  expectancy,  job  turnover,  and  prospective  expansion  of  the 
labor  foi'ce  covered  by  the  plan.  The  actuarial  assumptions  of  the  vari- 
ous pension  plans  are  not  stated  in  the  statutes  delineating  the 
actuarial  methodology  or  in  the  Code,  with  certain  limited  exceptions. 
In  computing  the  deficiency  contributions  for  the  Xew  York  City 
Teachers'  Retirement  System,  the  deficiency  contributions  for  the  Xew 
York  City  Police  "Retirement  System,  and  the  Xew  York  City  Em- 
ployees1 Retirement  Plan,  a  four  percent  interest  rate  is  assumed.  Other 
assumptions  for  actuarially  funded  plans  are  made  by  the  actuary  for 
such  plan. 
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E.  Authorization  for  actuarial  formula 

All  of  the  aforementioned  actuarial  formulae  are  authorized  by 
either  the  State  statutes  or  the  New  York  City  Code,  whichever  is  ap- 
plicable to  the  plan  discussed.  Further  delineation  of  the  actuarial 
factors  and  formulations  are  left  to  the  actuaries  or  jurisdictions  in- 
volved in  operating  the  plans,  and  are  neither  by  statute  nor  ordinance. 

F.  Review  of  actuarial  determinations 

Most  of  the  pension  laws  for  the  State  or  City  of  New  York  specify 
continued  actuarial  review.  With  regard  to  each  plan  which  is  actuarial 
in  character,  the  following  are  the  specific  references  and  requirements 
for  continued  actuarial  review : 

1.  New  York  State  Employees'  Retirement  System — The  actuary  "from  time 
to  time,  but  at  least  once  in  each  five  years,  shall  make  such  investigation  of 
the  mortality,  service  and  compensation  experience  of  the  members  as  the  comp- 
troller may  authorize."  R&S.  Sec.  11  (b) . 

2.  New  York  State  Teachers'  Retirement  System — Annual  determination  by 
the  actuary  of  the  "rate  of  contribution  which  is  equivalent  to  the  amount  of  the 
contribution  next  due  in  accordance  with  the  aforesaid  schedule."  EL,  Sec. 
517(f)(1). 

3.  Xew  York  State  Policemen's  and  Firemen's  Retirement  System — Normal 
contributions  are  "computed  each  year  by  means  of  an  actuarial  valuation." 
R&S,  Sec.  323(b).  Other  activities  of  the  actuary  are  to  be  "from  time  to  time 
but  at  least  once  in  each  five  years,"  and  include  investigation  "of  the  mortality, 
service  and  compensation  experience  of  the  members."  R&S,  Sec.  311(b). 

4.  New  York  City  Employees'  Retirement  System — annual  reports  to  the  City 
are  required  and  must  include  valuation  of  all  plan  assets  certified  by  an  actuary. 
Code,  Sec.  B3-12.0.  Furthermore,  the  actuary  appointed  by  the  Board  of  Esti- 
mate must  keep  data  as  is  needed  and  make  an  actuarial  investigation  into 
mortality,  service  and  compensation  experience  every  five  years.  Code,  Sec. 
B3-11.0. 

5.  New  York  City  Police  Retirement  System — same  as  City  Employees'  Plan. 
Code.  Sec.  B1S-18.0. 

6.  New  York  City  Firemen's  Retirement  System — Same  as  City  Employees' 
Plan.  Code,  Sees.  B19-7.16,  7.17. 

7.  New  York  City  Teachers'  Retirement  System — Same  as  City  Employees' 
Plan.  Code,  Sees.  B20-13.0, 16.0. 

ni.  FINANCING 

The  safety  of  the  pension  guaranteed  an  employee  of  the  State  of 
New  York  or  of  the  City  of  New  York  under  the  various  plans  therein 
in  force,  would  appear  to  depend  at  least  in  part  upon  the  financing 
aspect  of  the  plans.  This  may  be  particularly  true  because  the  level  of 
benefits  cannot  be  reduced  under  a  provision  of  the  New  York  State 
Constitution,  Article  Y,  Sec.  7.  Financing,  for  the  purpose  of  this 
report,  will  mean  the  various  assurances  the  employee  has  that  the 
money  to  pay  his  or  her  benefits  will  be  available.  This  includes  the 
tvpe  of  obligation  the  governmental  employer  has  to  contribute  (i.e., 
statutory,  ordinances,  contractual,  etc.),  the  ability  of  the  employee 
to  compel  the  contribution  by  writ  of  mandamus,  and  the  ability  of  the 
employer  to  raise  funds  in  excess  of  those  stated  in  nonactuarially 
computed  plans.  Because  the  last  of  these  three  factors  is  not  reallv 
applicable  in  actuarially  funded  plans,  as  is  the  case  in  New  York  and 
New  York  City,  and  particularly  when  the  actuarial  assumptions  and 
valuations  are  continuously  reviewed,  it  will  not  be  discussed  herein. 
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A.  Obligation  to  contribute 

The  pension  and  retirement  systems  of  the  State  and  City  of  New 
York  are  funded  largely  or  entirely  by  employer  contributions.  These 
contributions,  with  regard  to  the  State  plans,  are  compelled  by  stat- 
utes. The  contributions  for  the  City  plans  are  compelled  by  ordinance. 

B.  Sources  of  and  limitations  on  governmental  contributions 
Generally,  the  taxing  powers  of  the  City  of  New  York  and  the  State 

of  New  York,  as  well  as  the  bonded  debt  powers,  constitute  the  sources 
of  revenues  for  promised  pension  contributions.  The  State  pension  plan 
funds  are  paid  out  of  general  revenues  supported  by  taxes.  The  New 
York  City  plans  are  similarly  paid  out  of  general  revenues,  with  cer- 
tain exceptions. 

The  closed  plans,  the  Department  of  Street-Cleaning  and  Depart- 
ment of  Health  plans,  are  funded  in  part  by  fines  and  penalties  levied 
and  collected  by  those  departments. 

C.  Compelling  benefits  through  mandamus 

With  only  one  exception,  the  pension  plan  of  the  New  York  City 
Board  of  Education,  all  the  statutes  and  ordinances  authorizing  and 
directing  pension  contributions  by  the  governmental  agency  in  either 
New  York  State  or  New  York  City  are  phrased  in  mandatory  terms 
which  should  authorize  writ  of  mandamus  or  so-called  article  78  pro- 
ceeding. This  proceeding  has  been  held  the  proper  means  of  enforcing 
and  compelling  pension  benefits. 

IV.  FIDUCIARY  STANDARDS 

The  fiduciary  standards  which  apply  to  a  pension  plan  may  be  as 
significant  to  the  solvency  and  stability  of  the  plan  as  the  funding  re- 
quirements, since  misdealing  by  the  trustees  of  the  plan  may  easily 
defeat  any  required  funding:  or  financing  provisions.  Among  the  points 
which  may  be  examined  with  regard  to  a  pension  plan  are  (1)  limita- 
tions on  fiduciary  investment  activities,  (2)  the  selection  and  qualifi- 
cation of  fiduciaries,  (3)  provisions  in  the  law  regarding  enforcement 
and  policing  of  investment  prohibitions,  including  audits  and  reports, 
(4)  accounting  methods  and  records  required,  (5)  prohibitions  against 
self -dealing  or  loans  to  fiduciaries,  and  (6  requirements  that  fidu- 
ciaries be  bonded. 

A.  Limitations  on  investment  activity 

In  no  pension  plan  of  either  New  York  State  or  New  York  City  is 
the  trustee  granted  total  discretionary  investment  authority.  In  the 
State  plans  the  general  limitation  found  is  much  like  that  in  the  State 
Employees'  Plan,  which  permits  investment  in  any  security  or  invest- 
ment in  which  funds  of  the  State  may  generally  be  invested,  except 
that  in  addition  thereto  the  comptroller  or  trustee  may  invest  in  cor- 
porate or  railroad  debt  obligations,  debt  obligations  of  oil,  gas,  or 
electrical  corporations,  telephone  corporations,  if  they  are  rated 
within  the  three  highest  standard  rating  classifications,  and  similar 
investments.  There  are  also  percentage  limitations  on  different  types 
of  investment. 

The  New  York  City  pension  plans  are  governed  first  by  a  State  law 
which  prohibits  investments  outside  a  list  authorized  for  savings  bank 
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investments.  The  plans  are  subject  to  this  list  with  certain  modinca- 
tions,  which  vary  by  plan. 

It  should  also  be  noted  that  the  constitutional  restriction  against 
impairment  of  pension  rights  has  been  interpreted  to  preclude  statu- 
tory mandated  investments.  The  Legislature  may  give  the  trustee  au- 
thority to  invest  in  a  specified  investment  (such  as  New  York  City 
Municipal  Assistance  Corporation  bonds) ,  but  it  may  not  compel  such 
investments.  Scaglione  v.  Levitt,  37  N.Y.  2d  507  (Ct.  App.  1975). 

B.  Selection  and  qualification  of  fiduciaries 

The  fiduciaries  of  the  various  plans  may  be  the  comptroller  or  a 
board  of  trustees  specifically  selected  for  that  purpose.  The  following 
are  the  designated  trustees  of  the  various  plans  in  New  York  City  and 
New  York  State : 

1.  New  York  State  Employees'  Retirement  System — The  trustee  is  the  comp- 
troller of  the  state.  The  comptroller  is  elected.  N.Y.  Constit.  Art.  V,  Sec.  1. 

2.  New  York  State  Teachers'  Retirement  System — The  Teachers  Retirement 
Board  are  trustees.  Custodian  is  the  head  of  the  Department  of  Finance  and 
Taxation.  The  Board  consists  of  9  members :  one  who  is  an  executive  officer  in 
a  bank,  two  who  are  or  were  members  of  a  board  of  education,  one  who  is  or  was 
an  executive  officer  of  an  insurance  company,  two  administrative  officers  of  the 
state  school  system,  the  comptroller  or  an  appointee,  and  three  members  elected 
for  three  year  terms.  EL,  Sec.  504. 

3.  New  York  State  Policemen's  and  Firemen's  Retirement  System — The  comp- 
troller of  the  state  is  trustee. 

4.  New  York  City  Employees'  Retirement  System — Headed  by  a  Board  of 
Trustees  selected  as:  one  representative  of  the  mayor  (1  vote),  the  president 
of  the  council  (1  vote),  the  city  comptroller  (1  vote),  president  of  each  borough 
(1/5  vote  each),  three  employee  representatives  (1  vote  each).  Code,  Sec.  B3-2.1. 

5.  New  York  City  Police  Retirement  System — Headed  by  a  Board  of  Trustees, 
composed  of:  the  police  commissioner  (iy2  votes),  the  comptroller  of  the  city 
(iy2  votes),  a  representative  of  the  mayor  (iy2  votes),  the  director  of  finance  of 
the  city  (iy2  votes),  the  president  of  the  patrolmen's  benevolent  association 
(1  vote),  first  vice-president  of  the  patrolmen's  benevolent  association  (1  vote), 
second  vice-president  of  the  patrolmen's  benevolent  association  (1  vote),  chair- 
man of  the  board  of  trustees  of  the  patrolmen's  benevolent  association  (1  vote), 
president  of  the  captains'  endowment  association  (y2  vote),  president  of  the 
lieutenants'  benevolent  association  (y2  vote),  president  of  the  sergeants'  benevo- 
lent association  vote),  president  of  the  detectives'  endowment  association 
(%  vote).  Code,  Sec.  B18-13.0. 

6.  New  York  City  Firemen's  Retirement  System — Headed  by  the  Board  of 
Trustees  composed  of:  the  fire  commissioner  (3  votes),  the  comptroller  of  the 
city  (3  votes),  a  representative  of  the  mayor  (3  votes),  director  of  finance  of 
the  city  (3  votes),  president  of  the  uniformed  firemen's  association  (2  votes), 
vice-president  of  the  uniformed  firemen's  association  (2  votes),  treasurer  of  the 
uniformed  firemen's  association  (2  votes),  chairman  of  the  board  of  trustees  of 
the  uniformed  firemen's  association  (2  votes),  three  elected  members  of  the 
executive  board  of  the  uniformed  firemen's  association  (1  vote  each),  the  presi- 
dent of  the  uniformed  pilots  and  marine  engineers  association  vote).  Code, 
Sec.  B19-7.ll. 

7.  New  York  City  Teachers'  Retirement  System — Headed  by  the  Retirement 
Board,  composed  of:  president  of  the  board  of  education  or  designee,  comp- 
troller, two  members  appointed  by  the  mayor  (one  a  member  of  the  board  of 
education),  three  members  of  the  retirement  association  elected  by  the  con- 
tributors. Code,  Sec.  B20-6.0. 

8.  New  York  City  Board  of  Education  Retirement  System — The  Board  of  Edu- 
cation appears  to  be  the  administrative  head  of  its  own  retirement  system. 
EL,  Sees.  2575  et  seq. 

9.  The  Closed  Funds — Commissioner  of  Sanitation  is  the  trustee  of  the  Street- 
Cleaning  Relief  and  Pension  System  and  the  board  of  estimate  would  appear  to 
be  the  trustee  of  the  Department  of  Health  Retirement  Plan. 
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C.  Enforcement  and  polking  of  restrictions  on  pension  plan  fiduciaries 
The  restrictions  on  fiduciaries  of  pension  and  retirement  plans  are 
not  necessarily  meaningful  unless  there  is  some  policing  and  enforce- 
ment. Pursuant  to  this  concept  of  policing,  each  plan  in  the  State  or 
City  of  New  York  must  make  annual  reports.  These  reports  detail 
the  assets  of  the  plans  and  the  activities  of  the  plan  to  the  extent  they 
are  relevant.  They  also  permit  the  public  at  large,  since  the  reports  are 
published,  to  be  aware  of  the  activities  in  the  pension  and  retire- 
ment systems  and,  possibly,  to  prevent  or  contest  improper  action  by 
the  trustees. 

D.  Accounting  methods 

Xone  of  the  governmental  pension  plans  in  Xew  York  State  or 
Xew  York  City  appear  to  delineate  the  accounting  procedures  to  be 
utilized,  although  accurate  accounting  methods  would  appear  implicit 
in  the  fiduciary's  responsibility  to  report  and  keep  records. 

E.  Self-dealing 

A  number  of  the  pension  and  retirement  plans  in  Xew  York  City 
and  Xew  York  State  preclude  trustees  or  employees  of  the  board  from 
having  any  interest  in  the  activities  of  the  trust  investments.  A  typical 
such  restriction  is  that  of  the  Xew  York  State  Employees'  Retirement 
System,  which  precludes: 

the  comptroller  nor  any  person  employed  on  the  work  of  the  retirement  system 
(from  having)  : 

1.  Except  as  herein  provided  .  .  .  any  interest,  direct  or  indirect,  in  the  pains 
or  profits  of  any  investment  of  the  retirement  system,  nor,  in  connection  there- 
with, directly  or  indirectly,  receive  any  pay  or  emolument  for  his  services ; 

2.  Except  as  provided  *  *  * 

(a)  Directly  or  indirectly,  for  himself  or  as  an  agent  or  partner  of  others, 
borrow  any  of  its  funds  or  deposits  or  in  any  manner  use  the  same  except  to  make 
current  and  necessary  payments  such  as  authorized  by  the  comptroller,  or 

(b)  Become  an  endorser,  surety,  or  an  obligor  in  any  manner  of  monies  loaned 
by  or  borrowed  of  such  funds.  R  &  S,  Sec.  13(g). 

Similar  provisions  are  contained  in  the  laws  governing  all  the  pension 
or  retirement  plans  of  Xew  York  State  and  all  the  plans  of  Xew  York 
City  except  the  Board  of  Education  plan  and  the  closed  plans. 

It  may  also  be  noted  that  the  participants  of  most  of  the  Xew  York 
City  plans  may  borrow  from  their  contributed  accounts.  They  usually 
may  borrow  up  to  50  percent  of  their  contributions,  subject  to  certain 
restrictions  as  to  duration  of  the  loan  and  conditions  precedent.  Gener- 
ally, these  provisions  are  contained  in  all  the  Xew  York  City  plans 
except  the  closed  plans  and  the  Board  of  Education  plan. 

F.  Bonding  of  fiduciaries 

Generally,  the  fiduciaries  of  the  various  State  and  City  plans  are  not 
bonded.  Specific  bonding  requirements  are  contained  in  the  following 
plans : 

1.  New  York  State  Teachers'  Retirement  System — bonding  is  required  of  the 
head  of  the  division  of  finance  and  any  individuals  authorized  to  perform  his 
or  her  duties.  Such  individuals  are  the  custodians  of  the  plan  funds.  EL,  Sees. 
507(3),  (4). 

2.  New  York  City  Board  of  Education  Retirement  Svstem — May  require  bonds 
of  its  trustees.  EL,  Sec.  2584. 

3.  New  York  Department  of  Street-Cleaning  Relief  and  Pension  System — 
(CLOSED)  The  Commissioner  of  Sanitation  for  the  City  of  New  York,  the 
trustee,  is  bonded.  Code,  Sec.  G51-5.0. 
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Govern  mental  Pension  Plans  of  the  State  of  New  York  and  the 
City  of  New  York:  Coverage,  Funding,  Financing  and  Fidu- 
ciary Standards 

The  laws  of  the  State  of  New  York  evidence  a  legislative  policy  to 
provide  pension  and  retirement  benefits  to  all  employees  of  the  State 
Government  and  of  local  governments.  State  statutory  law  provides 
the  pension  framework  for  plans  covering  employees  of  the  State 
Government  and  most  municipal  governments.  Most  employees  of  the 
City  of  New  York  are  covered  by  plans  set  up  under  the  Administra- 
tive Code  of  the  City  of  New  York. 

There  are  ten  major  governmental  pension  plans  for  employees  In 
the  State  of  New  York.  Employees  of  the  State  Government  and  of 
municipal  governments,  other  than  the  City  of  New  York,  are  covered 
by  three  plans:  the  New  York  State  Employees*  Retirement  Sys- 
tem (State  Employees*  Plan),  the  New  York  State  Teachers'  Retire- 
ment System  (State  Teachers'  Plan)  and  the  New  York  State  Police- 
men's and  Firemen's  Retirement  System  (Policemen's  and  Firemen's 
Plan).  The  employees  of  the  City  of  New  York  are  covered  under 
nine  plans  adopted  by  that  city,  which  will  be  discussed  in  depth  later. 
Also,  there  are  a  small  number  of  municipal  plans  enacted  prior  to 
pre-emption  of  the  field  by  the  State.  To  the  extent  these  plans  pay 
out  benefits  to  employees  covered  prior  to  the  pre-emption,  they  are 
permitted  to  continue  existence.  These  plans  will  not  be  discussed  in 
depth,  however,  because  they  may  not  expand  their  coverage  andy 
therefore,  have  little  impact  on  the  future  of  pension  plans  in  New 
York.1 

This  report  will  examine  the  legal  structure  of  the  governmental 
pension  and  retirement  systems  in  New  York :  the  statutes,  ordinances 
and  constitutional  provisions  governing  their  operations.  The  three 
State  plans  and  nine  New  York  City  plans  will  be  discussed  in 
depth  with  regard  to  four  features :  coverage,  funding,  financing  and 
fiduciary  standards. 

Coverage,  for  the  purpose  of  this  report,  means  the  group  of  State 
and  local  employees  who  may  participate  in  the  plan.  The  fact  that 
employees  may  elect  not  to  participate  will  not  be  discussed,  nor  will 
requirements  regarding  years  of  service.  The  coverage  factor  is  in- 
tended to  separate  employees  of  the  governmental  units  by  the  plans 
under  which  they  may  participate. 

Funding,  for  the  purpose  of  this  report,  means  the  contributions 
required  of  both  employees  and  the  government.  The  means  of  com- 
puting such  contributions  will  also  be  discussed,  including  the  actuarial 
factors  used.  * 

Financing,  for  the  purpose  of  this  report,  means  the  method  by 
which  the  government's  contributions  and  payments  of -benefits  mar 

1  The  jntrnicipal  employees,  -other  lhan  those  of  the  City  of  New  York,  have  been  eovr 
ered  by  the  New  York  State  Employees'  Retirement  Svstem.  Once  a  municipality  ha« 
elects  to  be  within  that  plan,  it  may  not  revoke  its  election.  New  York  Retirement  anJ 
Social  Security  Law,  Sec.  30(a).  (Hereinafter,  R  &  S). 
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be  compelled.  Such  discussion  will  include  potential  for  writ  of  man- 
damus, and  whether  the  obligations  are  "general  obligations"  of  the 
government. 

Fiduciary  standards,  for  the  purpose  of  this  report,  means  the  duties 
and  responsibilities  of  trustees  of  the  plans.  The  general  duties  of 
trustees,  fiduciary  responsibility  and  the  duty  to  act  reasonably,  will 
be  discussed  as  applied  to  the  pension  area.  Additional  responsibilities 
and  limitations  on  authority  will  also  be  examined. 

It  may  also  be  noted  that  there  is  a  permanent  commission  on  public 
employee  pension  retirement  systems  created  in  the  executive  depart- 
ment of  the  State.  Xew  York  State  Executive  Law,  Sec.  800.  The 
commission  is  empowered  to  study  the  types  and  costs  of  benefits 
provided  public  employees  of  the  State  and  local  subdivisions  of  the 
State.  The  commission  communicates  with  the  Governor,  the  Legisla- 
ture and  other  appropriate  bodies  on  pension  matters  and  issues  re- 
ports recommending  means  by  which  the  pension  systems  may  be 
improved.  A  major  report  was  issued  in  1973  entitled  "Report  of  the 
Permanent  Commission  on  Public  Employee  Pension  and  Retirement 
Systems."  The  report  was  supplemented  in  March.  1975. 

I.  CONSTITUTIONAL  PROVISIONS  APPLICABLE  TO  GOVERNMENTAL  PENSION 
SYSTEMS  OF  THE  STATE  OF  XEW  YORK  AND  THE  CITY  OF  NEW  YORK 

Probably  the  most  important  provision  of  the  Xew  York  Slate 
constitution  with  regard  to  pension  plans  is  Article  V,  Section  7.  This 
provision  states  that : 

After  July  first,  nineteen  hundred  forty,  membership  in  any  pension  or  retire- 
ment system  of  the  state  or  of  a  civil  division  thereof  shall  be  a  contractual 
relationship,  the  benefits  of  which  shall  not  be  diminished  or  impaired.  Xew 
York  Constit.,  Art.  V,  Sec.  7. 

The  purpose  of  this  provision  was  to  make  employee's  rights  to  pension 
benefits  enforceable. 

Prior  to  enactment  of  Article  V,  Section  7  of  the  State  constitution 
employee  benefits  under  governmental  pension  plans  were  considered 
gratuitous.  Employees  were  held  to  have  no  vested  rights  in  any 
benefit  under  a  governmental  plan.  Day  v.  Mruk,  307  X.Y.  349,  121 
N.E.  2d  362  (Ct.  App.  1954).  It  was  even  held  that  employees  had 
no  vested  rights  in  their  own  compulsory  contributions.  Roddy  v. 
Valentine,  268  X.Y.  228,  197  X.E.  260  (Ct.  App.  1935) ;  Donovan  v. 
Bye,  271  A.D.  836,  65  X.Y.S.  2d  737  (Sup.  Ct.,  A.D.  1937);  and 
Graven  v.  Scott,  249  A.D.  514,  292  X.Y.S.  771  (Sup.Ct,  A.D.  1937). 
Benefits  were  only  enforceable  when  the  relationship  between  the 
employee  and  employer  with  respect  to  such  benefits  became  contrac- 
tual. This  only  occurred  at  retirement  or  eligibility  for  retirement. 
Roddy  v.  Valentine  supra.;  Kieran  v.  Hunter  College  Retirement 
Board,  255  A.D.  378,  7  X.Y.S.  2d  612  (Sup.  Ct.,  A.D.  1938). 

Under  the  amendment  to  the  State  constitution,  employees  of  gov- 
ernmental units  of  the  State  have  contractual  rights  in  their  pension 
benefits  at  all  times,  not  only  at  retirement.  These  benefits  may  not  be 
diminished  or  impaired.  The  State  may  not  even  legislate  reductions 
or  impairments  of  benefits.  Birnbavm  v.  New  York  State  Tearhers 
Retirement  System,  5  N.Y.  2d  1,  176  X.Y.S.  2d  984,  152  X.E.  2d  241 
(Ct.  App.  1958) ;  Brown  v.  New  York  State  Teachers  Retirement 
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System.  48  Misc.  2d  805,  265  X.Y.S.  2d  807,  affirmed  25  A.D..  344, 
269  X.Y.S.  2d  649.  affirmed  19  N  Y.  2d  779,  279  X.Y.S.  2d  532.  226 
X.E.  2d  319  (Ct.  App.  1965). 

In  Birribaum,  the  Court  of  Appeals  granted  a  declaratory  judgment 
in  favor  of  participants  in  the  Xew  York  State  Teachers  Retirement 
System,  invalidating  adoption  of  a  new  actuarial  table  which  could 
reduce  their  benefits.  The  court  held  that  the  amendment  precluded 
application  of  the  new  table  except  to  teachers  hired  after  its  adoption. 

In  Brown,  the  Court  of  Appeals  upheld  a  statutory  change  in  the 
composition  of  the  retirement  board.  The  change  diminished  the  pro- 
portionate representation  of  teachers  on  the  board  but  the  court  held 
that  the  amendment  was  intended  to  protect  only  pecuniary  rights. 
The  amendment  was  not  directed  towards  such  intangible  rights  as 
representation. 

In  a  recent  decision  affirmed  by  the  Court  of  Appeals,  the  Supreme 
Court  of  Xew  York  held  that  while  the  rights  of  participants  in  gov- 
ernmental pension  plans  were  "contractual,"  the  court  could  be  availed 
of  to  interpret  the  terms  of  the  contract.  Weber  v.  Levitt,  41  A.D. 
2d  452,  344  X.Y.S.  2d  381  (Sup.Ct.,  A.D.  1974),  affirmed '34  X.Y.  2d 
797,  369  X.Y.S.  2d  39,  316  X.E.  2d  327  (Ct,  App.  1974).  In  Weber, 
employees  brought  suit  to  determine  whether  the  final  average  salary 
for  the  past  three  years  of  employment,  upon  which  their  final  pensions 
were  determined,  should  be  calculated  with  all  or  part  of  a  lump 
sum  payment  made  upon  retirement.  The  payment  was  computed  as 
3  days  salary  for  each  year  of  service.  The  employee  had  served 
20  years  and  received  an  additional  60  days  salary  and  sought  to  have 
the  entirety  computed  in  his  final  average  compensation.  The  State 
sought  to  have  only  the  part  allocable  to  the  last  three  years,  9  days,  so 
computed.  The  court  ruled  with  the  Comptroller,  who  represented  the 
State,  that  only  the  last  9  days  needed  be  counted  under  the  "contract"- 
as  it  existed. 

Another  provision  of  the  Xew  York  State  Constitution  precludes 
local  governments  from  making  gifts  of  money,  property,  or  addi- 
tional compensation  to  individuals.2  This  has  been  interpreted  as 
precluding  extension  of  higher  pensions  to  individuals  who  have  al- 
ready retired.  People  ex  vel.  Waddy  v.  Partridge,  172  X.Y.  305,  65 
X.E.  164  (Ct.  App.  1930)  ;  Mahon  v.  Board  of  Education,  171  X.Y. 
263,  63  X.E.  1107  (Ct,  App.  1930).  This  rule  is  not  absolute,  though. 
A  special  exception  was  written  into  the  State  constitution  to  permit 
certain  special  pensions  for  widows  and  dependents.  This  section  states 
that: 

nor  shall  anything  in  this  constitution  contained  prevent  a  county,  city,  town, 
or  village  from  increasing  the  pension  benefits  payable  to  retired  members  of 
a  police  department  or  fire  department  or  to  widows,  dependent  children  or  de- 
pendent parents  of  members  or  retired  members  of  a  police  department  or  fire 
department;  or  prevent  the  city  of  New  York  from  increasing  the  pension  bene- 
fits payable  to  widows,  dependent  children  or  dependent  parents  of  members  or 
retired  members  of  the  relief  and  pension  fund  of  the  department  of  street  clean- 
ing of  the  city  of  Xew  York.  Article  8,  section  1. 

Therefore,  within  the  limitations  of  this  expressed  authorization,  the 
specified  municipalities  may  increase  the  pensions  of  certain  persons. 

2  Article  8,  section  1.  states  in  general,  that : 

No  county,  city.  town,  village,  or  school  district  shall  give  or  loan  any  money  or  prop- 
erty to  or  in  aid  of  any  individual  or  private  corporation  or  association,  or  private  under- 
taking, or  become  directly  or  indirectly  the  owner  of  the  stock  in,  or  bonds  of  any  private 
corporation  or  association.  .  .  . 
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Another  constitutional  provision  permits  the  State  legislature  to 
increase  the  pensions  of  any  member  of  a  State  or  local  retirement 
system.3  Under  this  authorization,  supplemental  pensions  have  been 
authorized  by  amendments  to  State  statutes.4'  The  amendment  is  only 
prospective  in  its  application. 

The  State  constitution  also  limits  the  amount  of  debt  a  municipality 
may  incur.  The  constitution  does  permit  counties,  cities,  towns  and 
villages  to  exclude  the  amounts  of  bonded  debt  issued  to  maintain  a 
pension  fund  or  retirement  system  when  computing  debt  for  limita- 
tions. This  exclusion,  however,  only  applies  if  the  pension  or  retire- 
ment system  is  not  on  an  actuarial  basis.5  The  system  must  use  the 
bonds  to  go  on  an  actuarial  basis. 


II.  GENERAL  FIDUCIARY  STANDARDS  APPLICABLE  TO  TRUSTEES  OF  NEW  YORK 
STATE  AND  NEW  YORK  CITY  GOVERNMENTAL  PENSION  PLANS  AND  RE- 
TIREMENT SYSTEMS 


The  various  pension  and  retirement  systems  of  New  York  State  and 
New  York  City  each  contain  some  limitation  on  the  general  powers  of 
the  trustees  of  the  plan.  Some  plans  limit  the  ability  of  the  fiduciary  to 
invest  plan  assets  and  others  limit  the  ability  of  the  trustee  to  borrow 
from  the  plan  or  have  an  interest  in  plan  investments.  Most  do  both. 
However,  the  general  fiduciary  standards  applied  to  such  trustees 
should  be  examined  to  obtain  a  frame  of  reference  from  which  the 
specific  limitations  may  be  understood. 

The  trustee  of  a  governmental  pension  plan  is  not  in  exactly  the  same 
posture  as  the  trustee  of  a  private  pension  plan  or  of  other  trusts. 
Westchester  Chapter,  Civil  Service  Employees  Association,  Inc.  V. 
Levitt,  37  N.Y.  2d  519  (Ct.  App.  1975).  Where  most  trustees  are  sub- 
ject to  certain  specific  standards  of  care,  that  of  the  reasonable  in- 
vestor, the  prudent  investor,  or  the  investor  intending  to  conserve  the 
assets  of  the  trust,  the  duties  of  the  governmental  plan  trustee  are 
more  defined  by  statute.  As  the  aforecited  case  noted : 

It  is  obvious  *  *  *  that  the  State  Comptroller,  within  the  meaning  of  section 
13  (or  sec.  313)  of  the  Retirement  and  Social  Security  Law,  is  not  necessarily 
a  trustee  in  the  same  sense  as  a  private  trustee,  or  even  a  public  trustee  who  is 
or  may  be  charged  with  the  investment  of  "trust"  funds. 


a  New  York  State  Constitution,  Article  7.  section  8  provides  that : 

Subject  to  the  limitation  on  indebtedness  and  taxation,  nothing  in  this  constitution 
contained  shall  prevent  the  legislature  from  providing  for  .  .  .  the  protection  by  insur- 
ance or  otherwise  against  the  hazards  of  unemployment,  sickness  and  old  age  ...  or  for 
the  increase  in  the  amount  of  pensions  of  any  member  of  a  retirement  system  of  the  state, 
or  of  a  political  subdivision  of  the  state. 

4  Sec.  e.g.,  Retirement  and  Social  Security  Law,  sections  160  et  seq.  See  also  New  York 
Citi/  Charter  and  Administrative  Code,  sections  D49-8.0  et  seq.  or  examples  at  the  city 
level. 

■  Article  8,  section  5  of  the  State  Constitution  states,  in  applicable  part,  that : 
"In  ascertaining  the  power  of  a  county,  city,  town  or  village  to  contract  Indebtedness, 
there  shall  be  excluded  : 

"D.  Serial  bonds,  issued  by  any  county,  city,  town  or  village  which  now  maintains  a 
pension  or  retirement  system  or  fund  which  is  not  on  an  actuarial  reserve  basis  with 
current  payments  to  the  reserve  adequate  to  provide  for  all  current  accruing  liabilities. 
Such  bonds  shall  not  exceed  in  the  aggregate  an  amount  sufficient  to  provide  for  the 
payment  of  the  liabilities  of  such  system  or  fund,  accrued  on  the  date  of  issuing  such 
bonds  botb  on  account  of  pensioners  on  the  pension  roll  on  that  date  and  prospective 
pensions  to  dependents  of  such  pensioners  and  on  account  of  prior  service  of  active  mem- 
bers of  BUCb  system  or  fund  on  that  date.  Such  bonds  or  the  proceeds  thereof  shall  be 
deposited  in  such  system  or  fund.  Each  such  pension  or  retirement  system  or  fund  there- 
after shall  be  maintained  on  an  actuarial  reserve  basis  with  current  payments  to  the 
reserve  adequate  to  provide  for  all  current  accruing  liabilities." 

The  effective  date  of  this  provision  was  January  1.  1039,  and  to  the  extent  that  there  is  a 
pension  plan  currently  in  effect  which  was  in  effect  on  that  date,  and  is  not  currentlv 
actuarially  funded,  its  bonded  debt  financing  will  not  be  limited  where  debt  is  issued  to- 
convert  the  plan  to  an  actuarially  funded  one. 
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The  area  of  actual  or  possible  conflict  of  interest  has  such  consequences  as  the 
Legislature,  the  primary  lawmaking  organ  of  the  State,  may  provide.  It  speaks 
with  plenary  power  limited  only  by  the  Constitution. 

Consequently,  a  conflict  of  interest,  created  by  statute  since  before  1940,  need 
not  involve  an  incapacity  to  act  because  of  the  conflict,  but  only  an  especial 
obligation  to  act  fairly  on  behalf  of  those  concerned  with  the  results  of  the  action 
taken.  In  any  event,  this  is  no  more  and  this  is  no  less  than  is  expected  of  a 
trustee,  in  the  classic  sense,  confronted  with  a  conflict  of  interest  (Restatement, 
Trusts  2d,  sec.  170,  Comment  r;  2  Scott,  Trusts  (3d  ed,)  sec.  170.16;  Bogert, 
Trusts  and  Trustees,  sec.  543,  subd  (H)  ;  cf .  Business  Corporation  Law,  sec.  713 ; 
Everett  v.  Phillips,  288  N.Y.  282,  236-273) .  37  N.Y.  at  521. 1 

Furthermore,  in  Scaglione  v.  Levitt,  37  N.Y.  2d  507  (Ct.  App.  1975), 
the  court  prohibited  the  Legislature's  compelling  the  trustee  to  pur- 
chase a  specific  security  (Municipal  Assistance  Corporation  bonds) 
without  discretionary  judgment  as  to  their  advisability.  Although 
Scaglione  is  cited  in  the  W estchester  Chapter  decision,  it  did  not  ex- 
pressly rule  on  the  question  of  what  character  is  to  be  attached  to  the 
trustee  of  public  pension  funds. 

The  conclusion  reached  by  the  analysis  of  these  two  decisions  is  that 
the  trustee  of  the  governmental  pension  funds  is  not  subject  to  the  full 
fiduciary  rules  applicable  to  private  trustees.  However,  though  the  Leg- 
islature may  modify  his  duties  and  rights  substantially,  limiting  or  ex- 
panding his  right  of  investment  of  plan  funds,  for  example,  the  Con- 
stitutional provision  guarantees  at  least  a  degree  of  discretion  in  the 
trustee.  Within  the  discretion  of  the  trustee,  he  or  she  should  be  subject 
to  the  general  rules  applicable  to  officers  and  employees  invested  with 
duties  over  public  funds. 

Public  officers  designated  with  a  charge  over  public  funds  are  gen- 
erally treated  with  trustee-like  duties  and  authorities,  subject  to  ap- 
plicable statutes  and  ordinances.  They  may  not  comingle  funds  with 
their  own,  nor  misappropriate  the  funds,  even  in  good  faith,  to  non- 
public purposes.  They  may  not  lend  or  give  the  funds  to  private  in- 
dividuals and  if  they  do  they  may  be  civilly  liable  for  the  lost  moneys. 
See  48  New  York  Jurisprudence,  sees.  104-115  (1966,  suppl.  1974) 
(hereinafter,  N.Y.  Jur.). 

Therefore,  the  trustees  of  public  pension  funds  should  be  considered 
as  having  fiduciary  responsibilities  within  their  statutory  mandate. 
While  these  responsibilities  may  be  altered  by  applicable  statutes,  the 
New  York  constitution  protects  the  funds  from  specifically  designated 
investment,  such  as  in  Scaglione.  However,  it  does  not  protect  the  funds 
or  the  trustees  from  having  the  area  of  potential  investment,  subject 
to  the  trustee's  discretion  and  judgment,  expanded  or  contracted  by  the 
statutes  of  the  Legislature. 

III.  THE  STATE  PENSION  PLANS  :  THE  NEW  YORK  STATE  EMPLOYEES'  RETIRE- 
MENT SYSTEM,  THE  NEW  YORK  STATE  TEACHERS'  RETIREMENT  SYSTEM, 
AND  THE  NEW  YORK  STATE  POLICEMEN 's  AND  FIREMEN 's  RETIREMENT 
SYSTEM 

Three  retirement  systems  maintained  and  operated  by  the  State  of 
New  York  cover  the  employees  of  the  State  of  New  York  and  almost 
all  municipal  employees  outside  of  New  York  City.  These  are  the 
New  York  State  Employees'  Retirement  System  (State  Employees 
Plan),  the  New  York  State  Teachers'  Retirement  System  (State 
Teachers'  Plan),  and  the  New  York  State  Policemen's  and  Firemen's 
Retirement  System  (State  Police  and  Firemen's  Plan). 
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A.  The  State  Employees'  Retirement  System 

The  New  York  State  Employees'  Retirement  System  (State  Em- 
ployees' Plan)  was  established  in  1920  and  is  corporate  in  form.  The 
comptroller  of  the  State  is  the  principal  officer  of  the  corporation. 
R  &  S,  Sec.  10, 11. 
1.  Coverage 

Under  the  controlling  statutes  the  State  Employees'  Plan  covers 
employees  of  the  State  of  New  York  and  of  electing  municipalities. 
Participation  in  the  plan  is  mandatory  for : 

1.  AH  persons  who  enter  or  re-enter  the  service  of  the  state  or  of  a  participating 
employer  .  .  .  except  those : 

(a)  In  the  exempt  class  of  the  classified  service. 

(b)  In  the  labor  class. 

(c)  Who  are  laborers  and  who  are  not  covered  by  article  nine  of  the  military 
law. 

(d)  In  the  unclassified  service. 

(e)  Who  are  teachers  or  instructors  and  who  are  eligible  to  membership  in 
another  retirement  system. 

(f )  Sixty  years  of  age  or  over,  whose  positions  in  the  exempt  class,  labor  class 
or  unclassified  service  have  by  reason  of  a  reclassification  of  positions  .  .  .  been 
placed  in  the  competitive  service. 

(g)  Whose  positions  are  excluded  from  eligibility  for  membership  in  the  re- 
tirement, system  and  are  covered  only  by  old-age  and  survivors  insurance. 

(h)  Whose  positions  pay  compensation  at  a  rate  of  less  than  fifteen  hundred 
dollars  a  year. 

(i)  Otherwise  specifically  provided  for  by  law.  R  &  S,  Sec.  40(b)  (1). 

Certain  other  individuals  are  required  to  become  members  of  the  State 
Employees'  Plan  if  they  have  entered  or  re-entered  State  service  in : 

State  colleges  of  agriculture,  home  economics,  veterinary  medicine,  or  industrial 
or  labor  relations,  the  state  agricultural  experiment  station  at  Geneva,  or  any 
other  institution  or  agency  under  the  management  and  control  of  Cornell  Univer- 
sity as  representative  of  the  state  university  trustees,  or  who  enter  or  re-enter 
service  in  the  state  college  of  ceramics  under  the  management  and  control  of 
Alfred  university  as  the  representative  of  the  state  university  trustees,  and  who 
do  not  elect  the  optional  retirement  program  established  by  aricle  eigh-b  of  the 
education  law.  .  .  . 

3.  Every  policeman  and  fireman,  appointed  to  and  employed  by  a  city,  county, 
town,  village,  or  police  or  fire  district,  in  a  position  in  the  classified  civil  service, 
other  than  in  a  position  in  the  exempt  class,  and  who  is  not  eligible  to  become 
a  member  of  a  local  pension  system.  R  &  S,  Sec.  40(b)  (2),  (3). 

Certain  other  employees  may  elect  to  participate,  while  not  required 
to  do  so,  including : 

1.  An  officer  or  employee  who  is  in  the  service  of  a  participating  employer  on 
the  date  it  becomes  a  participating  employer,  unless  his  office  or  position  has 
been  excluded  from  eligibility  for  membership  in  the  retirement  system  pursuant 
to  sections  thirty  or  thirty-one  of  this  article. 

2.  An  officer  or  employee  in  the  service  of  the  state  or  of  a  participating  em- 
ployer who  would  be  excluded  from  membership  by  the  provisions  of  subdivision 
e  of  this  section  except  for  the  fact  that  he,  nevertheless,  may  become  a  member 
pursuant  to  a  specific  provision  of  law. 

3.  Any  other  person  in  the  service  of  the  state  or  a  participating  employer, 
except  as  provided  in  subdivision  b  or  subdivision  e  of  this  section. 

4.  Officers  or  employees  of  the  federal  government  who  have  at  least  five  years 
of  member  service  credit  at  the  time  they  become  federal  officers  or  employees 
may  continue  as  contributing  members.  .  .  . 

5.  A  person  who : 

(a  >  Is  a  teacher  within  the  meaning  of  subdivision  four  of  section  five  hundred 
one  of  the  education  law, 

(b)  Is  no!  a  member  of  the  New  York  state  teachers'  retirement  system  and 
lias  not  elected  the  optional  retirement  program  established  either  by  article 
eight-b  or  by  article  three,  part  V  of  the  eduction  law, 
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(c)  ...  enters  upon  his  employment  as  such  a  teacher  in  a  state-operated 
institution  or  community  college  under  the  jurisdiction  of  the  board  of  trustees 
of  the  state  university,  and 

(d)  Elects  to  become  a  member  of  this  retirement  system  upon  his  entry  into 
such  employment  and  at  no  other  time. 

6.  An  officer  or  employee  who  is  in  the  service  of  an  institution  for  the 
instruction  of  the  deaf,  dumb  or  the  blind,  which  receives  state  pupils  whose 
instruction  and  support  are  paid  for  by  the  state  or  a  participating  employer. 

7.  All  war  veterans  in  state  service  on  March  twenty -first,  nineteen  hundred 
thirty,  entitled  to  benefit  under  the  provisions  of  former  section  twenty-one-a  of 
the  civil  service  law  or  former  subdivision  eight  of  section  three  of  the  public 
buildings  law  or  section  two  hundred  fourteen  or  two  hundred  fifteen  of  the 
military  law  shall  have  the  right  to  elect  to  become  members  of  the  New  York 
state  employees'  retirement  system,  and  to  be  covered  by  all  provisions  of  law 
relative  thereto.  Upon  exercising  such  right,  such  war  veteran  shall  be  deemed 
to  have  waived  his  rights  to  any  benefits  under  such  sections. 

8.  Any  person  who  is  regularly  employed  under  the  control  of  the  division  of 
military  and  naval  affairs  whose  duties  in  such  employment  require  substantially 
all  normal  working  hours  and  whose  regular  compensation  is  paid  by  the  United 
States  from  funds  allocated  to  the  New  York  army  national  guard  or  the  New 
York  air  national  guard.  .  .  .  R  &  S,  Sec.  40(c) ,  (d). 

The  principal  non-mandatory  membership  is  from  political  sub- 
divisions of  the  State  who  may  become  "electing"  or  "participating 
employers/'  They  may  become  "participating  employers"  by  filing 
with  the  comptroller  of  the  State  an  irrevocable  resolution  of  their 
legislative  body.  R  &  S,  Sec.  2  (20).  The  election  maj7  first  exclude 
any  non-mandatory  employees  as  long  as  there  is  a  separate  agreement 
to  furnish  them  Federal  old  age  and  survivors'  insurance.  R  &  S,  Sec. 
30  (a)(l)-(3). 

.  Certain  quasi-public  organizations  may  also  become  "participating 
employers"  by  filing  a  similar  resolution.  This  would  include  public 
authorities,  public  hospitals  and  similar  bodies.  See,  e.g..  New  York 
State  Public  Authority  Law,  Sees.  115,  655,  1059,  1159  and  1210, 
qualifying  a  conservation  department  serving  the  Adirondack  Moun- 
tain Authority,  the  Nassau  County  Bridge  Authority,  the  Erie  County 
Water  Authority  and  the  Onondaga  County  Water  Authority.  Pri- 
vate hospitals,  though  they  receive  city  aid,  may  not  become  "par- 
ticipating employers,"  nor  may  other  basically  private  institutions. 
See  Ops.  Atty.  Gen.  Nov.  12,  1947  (regarding  a  recreational  facility), 
Ops.  Atty.  Gen.  No.  168  (1937)  (regarding  a  private  nursing  home), 
and  Ops.  Atty.  Gen.  No.  191  (1935)  (regarding  an  orphan  asylum). 

2.  Funding 

The  various  State  pension  plans  were  formerly  contributory  but 
in  1966  New  York  made  all  its  pension  plans  noncontributory.  R  &  S, 
Sec.  75-a.  Contributions  made  before  1966  are  considered  in  increasing 
such  employees'  pensions  on  retirement.  R  &  S,  Sec.  75-a(e).  Funding, 
therefore,  rests  today  upon  the  employer. 

The  employer  must  make  three  distinct  contributions  to  the  State 
Employees'  Plan :  a  normal  contribution,  a  deficiency  contribution 
and  an  administrative  contribution.  R  &  S,  Sec.  23(b).  The  rates  are 
actuarially  computed. 

Normal  contributions  are  intended  to  liquidate  future  liability  for 
members'  service.  Deficiency  contributions  are  intended  to  liquidate 
liability  on  account  of  services  rendered  prior  to  membership  in  the 
plan.  Administrative  contributions  are  to  cover  expenses  of  operating 
the  plans.  See  Moore  on  Behalf  of  the  New  York  State  Employees' 
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Retirement  System  v.  Board  of  Education,  274  A.D.  403,  84  N.Y.S- 
2d  417,  affirmed  299  N.Y.  666, 87  N.E.  2d  59  (Ct.  App.  1949) . 
The  statute  computes  the  normal  contributions  as : 

a  uniform  and  constant  rate  percentum  of  annual  compensation.  When  applied 
to  the  compensation  of  the  average  new  entrant  during  the  remaining  period  of 
his  membership,  such  rate  shall  be  computed  to  be  sufficient  to  provide  all  the 
benefits,  other  than  those  on  account  of  prior  service,  granted  by  this  article  and 
which  are  payable  from  funds  contributed  to  the  pension  accumulation  fund. 
Such  rate  shall  be  computed  each  year  by  means  of  an  actuarial  valuation  a& 
prescribed  in  section  eleven  of  this  chapter.  R  &  S,  Sec.  23(b)  (1) 

The  deficiency  contribution,  under  the  statute,  is  computed  as: 

the  accrued  liability  of  such  employer  by  reason  of  prior  service  of  those  in 
its  employ  who  are  members  of  the  retirement  system.  The  rate  of  deficiency 
contribution  for  such  employer  shall  then  be  determined.  Such  rate  shall  be 
that  proportion  of  the  total  annual  compensation  of  such  employees  as  is  equiva- 
lent to  four  percentum  of  such  accrued  liability.  Such  rate  shall  be  applied  to 
the  employer's  payroll  of  members,  as  used  in  the  annual  valuation.  The  cost  of 
making  such  initial  valuation  shall  be  assessed  against  and  paid  by  the 
employer.  R  &  S,  Sec.  23(b). 

Each  deficiency  contribution  must  be  at  least  three  percent  greater 
than  that  of  the  prior  year.  E  &  S,  Sec.  23  (c) . 

The  administrative  contribution  is  statutorily  computed  as  an 
amount  sufficient  to  cover  "expenses  of  the  retirement  system."  includ- 
ing an  amount  for  thirty  year  amortization  of : 

the  costs  of  construction  of  the  retirement  system  buildings,  and  the  cost  of 
maintenance  of  such  building,  for  each  fiscal  year  shall  be  determined  at  the 
close  of  such  y ear.  R  &  S,  Sec.  23  ( e )  ( 3 ) . 

The  deficiency  contributions  may  be  discontinued  when  they  exceed 
or  equal  the  accrued  past  service  liability.  K  &  S,  Sec.  23(b)  (2)  (e). 

3.  Financing 

Because  the  statutory  provision  requiring  contributions  is  manda- 
tory in  language,  as  is  the  requirement  that  the  plan  funding  be 
included  in  the  comptroller's  budget,  both  may  be  enforced  by  writ  of 
mandamus.6 

4.  Fiduciary  standards 

Apart  from  the  general  fiduciary  standards  discussed  supra,  pp.  136- 
137,  and  the  constitutional  prohibitions  against  either  giving  public 
funds  away  7  or  lending  them  to  private  individuals,8  the  comptroller, 
as  trustee  of  the  plan,  has  certain  designated  limitations  on  his  or  her 

8  The  writ  of  mandamus  has  been  replaced  in  New  York  by  the  article  78  proceeding,  and 
is  available  to  "compel  an  act  by  a  public  officer  or  body  whore  the  act  is  required  by  law 
to  be  performed."  23  Carmody-Wait,  2d  Encyclopedia  of  New  York  Practice,  Sec.  14*5  :  78 
(1968)  (hereinafter.  Carmody-Wait) .  The  conversion  from  common  law  writ  of  mandamus 
to  article  78  proceeding  under  the  Civil  Procedure  Law  and  Rules  (CPLR)  was  to  "simplify 
and  unify  the  procedure  in  connection  with  the  three  old  remedies  of  certiorari  to  review, 
mandamus,  and  prohibition,  and  to  wipe  out  technical  distinctions  which  were  snares  for 
suitors  approaching  the  court  for  relief  for  proved  grievances."  Carmody-Wait,  See. 
145  :  2.  "By  statute,  mandamus  will  lie  to  compel  the  civil  service  department  or  munici- 
pal commission  to  issue  a  certificate  to  the  disbursing  or  auditing  officer  that  the  person 
to  be  paid,  named  .  .  .  have  been  lawfully  employed  in  their  respective  positions  and  to 
compel  the  payment  of  their  salaries.  .  .  .  Mandamus  is  the  proper  remedy  to  review  the 
action  of  a  civil  service  commission  in  refusing  to  recognize  an  increase  of  salary  of  a 
civil  service  employee,  and  is  also  available  to  correct  aggrievement  arising  out  of  thp 
pension  r  ights  or  pension  payments."  Carmody-Wait,  Sec.  145  :  141.  Cited  thereunder,  see 
Barbarita  v.  Board  of  Estimate,  83  N.Y.S.  2d  854,  affirmed  276  A.D.  751,  92  N.Y.S.  2d  60s. 
affirmed  301  N.Y.  529.  93  N.E.  2d  79  (Ct.  App.  1950)  ;  and  Bergerman  v.  Murphy,  199 
Misc.  1008.  102  N.Y.S.  2d  622,  mod.  on  other  grounds  278  A.D.  388,  105  N.Y.S.  2d  642. 
affirmed  808  N.Y.  762.  10.?  N.E.  2d  545  (Ct.  App.  1952). 

7  New  York  State  Constitution,  Art.  7,  Sec.  8. 

8/d. 
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responsibility  and  certain  mandatory  responsibilities.  The  comptroller 
must: 

1.  Maintain  all  necessary  accounting  records,  and 

2.  Keep  in  convenient  form  such  data  as  shall  be  necessary  for  the  actuarial 
valuation  of  the  various  funds  of  the  retirement  system,  and 

3.  Established  funds,  in  addition  to  those  provided  for  by  this  article,  which 
in  his  judgment  are  necessary  or  required  for  the  proper  fiscal  management  of 
the  retirement  system,  and 

4.  Perform  such  other  functions  as  are  required  for  the  execution  of  the 
provisions  of  this  article.  R&  S,  Sec.  11(a)  (1) -(4). 

The  statutes  setting  forth  the  descriptions  of  the  plan  and  operating 
rules  for  the  State  Employees'  Plan  also  precluded  the  comptroller 
from  unrestricted  investment  authority.  He  or  she  may  only  invest  the 
plan's  funds  in : 

obligations  consisting  of  notes,  bonds,  debentures,  or  equipment  trust  certificates 
issued  under  an  indenture,  which  are  the  direct  obligations  of,  or  in  the  case  of 
equipment  trust  certificates  are  secured  by  direct  obligations  of,  a  railroad  or 
industrial  corporation,  or  a  corporation  engaged  directly  and  primarily  in  the 
production,  transportation,  distribution,  or  sale  of  electricity  or  gas,  or  the 
operation  of  telephone  or  telegraph  systems  or  waterworks,  or  in  some  combina- 
tion of  them  ;  provided  the  obligor  corporation  is  one  which  is  incorporated  under 
the  laws  of  the  United  States,  or  any  state  thereof,  or  of  the  District  of  Columbia, 
and  said  obligations  shall  be  rated  at  the  time  of  purchase  within  the  three 
highest  classifications  established  by  at  least  two  standard  rating  services.  The 
maximum  amount  that  the  comptroller  may  invest  in  such  obligations  shall  not 
exceed  thirty  per  centum  of  the  assets  of  the  New  York  state  employees'  retire- 
ment system's  funds ;  and  provided  further  that  not  more  than  two  and  one 
half  per  centum  of  the  assets  of  the  New  York  state  employees'  retirement  sys- 
tem's funds  shall  be  invested  in  the  obligations  of  any  one  corporation  of  the 
highest  classification  and  subsidiary  or  subsidiaries  thereof,  that  not  more  than 
two  per  centum  of  the  assets  of  the  New  York  state  employees'  retirement  sys- 
tem's funds  shall  be  invested  in  the  obligations  of  any  one  corporation  of  the 
second  highest  classification  and  subsidiary  or  subsidiaries  thereof,  that  not 
more  than  one  and  one  half  per  centum  of  the  assets  of  the  New  York  state 
employees'  retirement  system's  funds  shall  be  invested  in  the  obligations  of  any 
one  corporation  of  the  third  highest  classification  and  subsidiary  or  subsi- 
diaries thereof.  He  shall,  however,  be  subject  to  all  terms,  conditions,  limita- 
tions and  restrictions  imposed  by  this  article  and  by  law  upon  the  making  of 
such  investments.  The  comptroller  shall  have  full  power : 

1.  To  hold,  purchase,  sell,  assign,  transfer  or  dispose  of  any  of  the  securities 
or  investments,  in  which  any  of  the  funds  of  the  retirement  system  shall  be  in- 
vested, including  the  proceeds  of  such  investments  and  any  monies  belonging  to 
such  funds,  and 

2.  In  his  name  as  trustee,  to  foreclose  mortgages  upon  default  or  to  take  title 
to  real  property  in  such  proceedings  in  lieu  thereof  and  to  lease  and  sell  real  prop- 
erty so  acquired.  R  &  S  Sec.  13 (b) . 

Furthermore,  the  comptroller  is  permitted  to  keep  bank  accounts  to 
provide  for  current  disbursement  needs,  but  these  may  not  exceed  ten 
percent  of  the  total  amount  of  the  several  funds,  and  must  be  kept  in 
a  bank  or  trust  company  organized  under  either  the  laws  of  the  State 
of  New  York  or  under  national  laws  and  located  in  the  State  of  New 
York,  and  the  bank  must  furnish  adequate  security  for  the  moneys. 
K&S,Sec.  13(e). 

The  comptroller  and  all  persons  employed  on  the  work  of  the  retire- 
ment system  are  precluded  from  having  certain  interests  in  actions  of 
the  fund.  The  statute  provides : 

g.  Neither  the  comptroller  nor  any  person  employed  on  the  work  of  the  retire- 
ment system  shall : 

1.  Except  as  herein  provided,  have  any  interest,  direct  or  indirect,  in  the  gains 
or  profits  of  any  investment  of  the  retirement  system,  nor,  in  connection  there- 
with, directly  or  indirectly,  receive  any  pay  or  emolument  for  his  services. 
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2.  Except  as  provided  in  section  fifty  of  this  article  : 

(a)  Directly  or  indirectly,  for  himself  or  as  an  agent  or  partner  of  others, 
borrow  any  of  its  funds  or  deposits  or  in  any  manner  use  the  same  except  to  make 
such  current  and  necessary  payments  as  are  authorized  by  the  comptroller,  or 

(b)  Become  an  endorser,  surety  or  an  obligor  in  any  manner  of  monies  loaned 
by  or  borrowed  of  such  funds.  R  &  S  Sec.  13(g). 

The  comptroller  may  also  invest  the  plan's  funds  in  certain  real  estate, 
to  wit : 

h.  The  retirement  system  may  use  a  part  of  its  funds,  not  exceeding  ten  per 
centum  of  its  assets,  (1 )  for  purchasing  or  leasing  of  land  in  the  city  of  Albany 
and  the  construction  thereon  of  a  suitable  office  building  or  buildings  for  the 
transaction  of  the  business  of  the  retirement  system  and  (2)  for  purchasing  or 
leasing  of  land  in  the  cities  of  Albany,  Syracuse,  Buffalo,  Binghampton,  New 
York.  Rochester  and  Utica  and  the  construction  thereon  of  a  suitable  office 
building  or  buildings  for  purposes  of  lease  or  sale  to  the  state  and  (3)  for 
purchasing  or  leasing  of  land  in  the  city  of  Albany  on  the  north  and  south  sides 
of  Washington  avenue  commonly  known  as  the  "'Campus  Site"  acquired  by  the 
state  for  a  state  buildings  site  pursuant  to  the  provisions  of  chapter  five  hundred 
seventy-two  of  the  laws  of  nineteen  hundred  forty-seven  and  the  construction 
thereon  of  power  plants  including  service  connections,  electric  substations  in- 
cluding service  connections,  garages,  warehouses  and  restaurant  facilities  deemed 
necessary  for  the  efficient  and  economical  operation  of  the  office  building  or 
buildings  constructed  on  such  land  and  (4)  for  purchasing  or  leasing  of  land 
in  the  city  of  Albany  acquired  by  the  state  for  suitable  parking  facilities  for  the 
use  primarily  of  employees  of  the  state  and  persons  having  business  with  state 
departments  and  state  agencies  and  the  construction  thereon  of  such  structures, 
appurtenances  and  facilities  deemed  necessary  for  the  efficient  and  economical 
operation  of  the  parking  facilities  constructed  on  such  land  and  (5)  for  pur- 
chasing or  leasing  of  land  in  locations  approved  by  the  s^tate  university  trustees 
and  the  construction,  acquisition,  reconstruction,  rehabilitation  or  improvement 
of  suitable  buildings  or  facilities  thereon  for  purposes  of  lease  or  sale  to  the 
state  university  construction  fund,  such  buildings  or  facilities  to  be  used  by  the 
state  university  or  by  state-operated  institutions  or  statutory  or  contract  colleges 
under  the  jurisditcion  of  the  state  universiy  or  by  the  students,  faculty  and. 
staff  of  the  state  university  or  of  any  such  state-operated  institution  or  statutory 
or  contract  college,  and  their  families  and  (6)  for  purchasing  of  lands  from  the 
New  York  state  thruway  authority  and  the  construction  thereon  of  an  office 
building  or  other  buildings  for  purposes  of  lease  or  sale  to  the  thruway  authority 
for  its  own  use  under  such  terms  and  conditions,  including  consideration  and 
length  of  term,  as  shall  be  agreed  upon  between  the  retirement  system  and  the 
thruway  authority. 

The  retirement  system  from  time  to  time  may  lease  to  any  public  agency  any 
portion  of  a  building  constructed  for  the  transaction  of  its  business  which  may 
not  be  required  for  such  purpose,  upon  such  terms  and  conditions  as  shall  be 
deemed  to  be  for  the  best  interest  of  the  retirement  system. 

Real  property  of  the  retirement  system  acquired  or  constructed  pursuant 
to  this  subdivision  shall  be  exempt  from  taxation. 

i.  At  the  close  of  each  fiscal  year,  the  average  rate  of  investment  earnings  of 
the  retirement  system  shall  be  computed  by  the  actuary  and  certified  to  the 
comptroller.  This  rate  shall  be  determined  from  the  investment  earnings  during 
the  calendar  year  which  ended  three  months  prior  to  the  colse  of  the  fiscal  year. 
For  any  year  that  such  average  rate  of  earnings  is  in  excess  of  three  per  centum 
but  not  in  excess  of  four  per  centum,  the  comptroller  shall  declare  a  rate  of 
sj>ecial  interest,  for  members  earning  regular  interest  of  three  per  centum,  equal 
to  the  difference  between  such  average  rate  of  earnings  and  three  per  centum, 
expressed  to  the  lower  one-tenth  of  one  per  centum,  but  not  in  excess  of  one  per. 
Centura.  For  any  year,  commencing  witli  the  fiscal  year  the  first  day  of  which  is 
April  first,  nineteen  hundred  seventy,  that  such  average  rate  of  earnings  is  in 
excess  of  four  per  centum,  the  special  rate  of  interest  for  members  earning 
regular  interest  of  three  per  centum  shall  be  equal  to  the  difference  between 
such  average  rate  of  earnings  and  three  per  centum  expressed  to  the  lower 
one-tenth  of  one  per  centum,  but  not  in  excess  of  two  per  centum,  and  for  mem- 
bers earning  regular  interest  of  four  per  centum,  it  shall  be  the  difference  between 
such  average  rale  of  earnings  and  four  per  centum,  expressed  to  the  lower  one- 
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tenth  of  one  per  centum,  but  not  in  excess  of  one  per  centum.  Special  interest 
at  such  rates,  shall  be  credited  by  the  comptroller  at  the  same  time  that  regular 
interest  is  credited,  to  the  individual  annuity  savings  accounts  of  persons  who 
are  members  as  of  the  close  of  the  fiscal  year.  Special  interest  shall  not  be 
considered  in  determining  rates  of  contribution  of  members.  In  the  case  of 
persons  who  last  became  members  on  or  after  July  first,  ninteen  hundred  seventy- 
three,  the  'provisions  of  this  subdivision  shall  apply  only  to  the  fiscal  years 
beginning  April  first,  nineteen  hundred  seventy-two  and  ending  March  thirty-first 
nineteen  hundred  seventy-three. 

j.  The  retirement  system  may  invest,  within  the  limitations  authorized  for 
investments  in  conventional  mortgages,  a  part  of  its  funds  in  first  mortgages 
on  real  property  located  anywhere  within  the  boundaries  of  the  United  States 
and  leased  to  the  government  of  the  United  States,  provided  however,  that  no 
such  investment  shall  be  made  unless  the  terms  of  the  mortgage  shall  provide 
for  amortization  payments  in  an  amount  sufficient  to  completely  amortize  the 
loan  within  the  period  of  the  lease. 

k.  The  funds  of  the  retirement  system  may  be  invested  in  the  purchase  of 
promissory  notes  or  bonds  from  the  farmers  home  administration  issued  in 
connection  with  the  purchase  or  improveemnt  of  real  property  and  which  are 
insured  by  the  farmers  home  administration.  R  &  S  Sec.  13(h),  (i),  (j),  and  (k). 

It  has  been  ruled  that  the  investment  of  pension  plan  funds  in 
savings  accounts  is  not  authorized  by  the  law.  Ops.  Atty.  Gen.  May 
9,  1963.  However,  the  funds  of  the  pension  plans  may  be  invested  in 
mortgage  loans  in  conjunction  with  a  savings  bank.  Ops.  Atty.  Gen. 
No.  17  (1961). 

Criminal  penalties  exist  for  protection  of  the  plan  in  certain 
instances.  Any  individual  who  either  "1.  Knowingly  make  any  false 
statement,  or  2.  Falisfy  or  permit  to  be  falsified  any  record  of  the 
retirement  system"  may  be  found  guilty  of  a  misdemeanor  if  such 
falsification  was  in  attempt  to  defraud  the  system.  R  &  S,  Sec.  111.. 
If  an  individual  is  given  too  much  or  too  little  in  benefits,  the  comp- 
troller is  authorized  to  adjust  payments  "in  such  a  manner  that  the 
actuarial  aquivalent  of  any  benefit  rightly  due  shall  be  paid.''  II  &  S, 
Sec.  111(b).  This  permits  the  comptroller  to  reduce  benefits  if  an 
employee  wrongfully  given  too  great  a  benefit  refuses  to  return  them. 

B.  The  State  Teachers'  Retirement  System 

Generally,  the  New  York  State  Teachers'  Retirement  System  (State 
Teachers'  Plan)  is  corporate  in  form,  much  like  the  State  Employees' 
Plan.  Responsibilities  for  administration  of  the  corporate  affairs  are 
vested  in  the  principal  corporate  body,  the  State  Teachers'  Retirement 
Board  (Board).  Education  Law,  Sees.  504,  505  (hereinafter,  EL). 
The  plan  covers  both  employees  of  the  State  and  the  local  schools, 
as  will  be  discussed  under  subheading  B  ( 1 ) . 

1.  Coverage 

The  State  Teachers'  Plan  covers  both  teachers  in  the  State  and 
local  school  systems,  except  for  those  of  municipalities  with  a  popula- 
tion of  one-million  or  more  individuals.  EL,  Sec.  526(1)  .  Pre-existing 
local  retirement  systems  have  been  dissolved  and  their  funds  trans- 
ferred to  the  State  Teachers'  Plan  system.  EL,  Sec.  526.  However, 
a  school  board  may  still  enact  a  supplemental  system  for  teachers 
whom  it  employed  and  this  may  be  enforced.  Herreboudt  v.  Board  of 
Education,  41  Misc.  2d  547,  245  N.Y.S.  2d  612  (Sup.  Ct.  1964) . 

Unless  specifically  excluded  because  of  either  membership  in  a  local 
pension  system  or  election  to  participate  in  the  State  Universities 
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Optional  Program  (to  be  discussed,  infra.)  all  State  and  local  teachers 
may  be  covered  by  the  State  Teachers'  Plan.  The  statute  provides  that : 

1.  The  membership  of  the  retirement  system  shall  consist  of  the  following: 

a.  All  teachers  who  were  teachers  on  or  before  the  first  day  of  August,  nine- 
teen hundred  twenty-one,  who  shall  file  with  the  retirement  board  applications 
for  membership,  except  those  specifically  excluded  under  subdivision  four  of  this 
section. 

b.  All  teachers  who  were  not  teachers  on  or  before  the  first  day  of  August, 
nineteen  hundred  twenty-one,  except  those  specifically  excluded  under  subdivision 
four  of  this  section. 

2.  The  retirement  board  may,  in  its  discretion,  deny  the  right  to  become  mem- 
bers to  any  class  of  teachers  whose  compensation  is  only  partly  paid  by  the 
employer  or  who  are  serving  on  a  temporary  or  any  other  than  a  per  annum  basis, 
and  it  may  also,  in  its  discretion,  make  optional  with  members  in  any  such  class 
their  individual  entrance  into  membership. 

3.  The  membership  of  any  person  in  the  retirement  system  shall  cease  if  his 
service  amounts  to  less  than  five  years  in  any  period  of  ten  consecutive  years, 
except  as  provided  in  section  five  hundred  twelve-a  of  this  article,  or  upon  the 
withdrawal  by  a  contributor  of  his  accumulated  deductions  as  provided  in  this 
article,  or  upon  retirement  on  a  pension,  or  at  death,  except  that  the  membership 
of  a  teacher,  who  has  not  withdrawn  his  contributions  and  who  has  not  had 
sufficient  service  to  be  eligible  for  disability  retirement,  shall  not  be  cancelled, 
provided  the  member  shall  prove  to  the  satisfaction  of  the  retirement  board  that 
absence  from  service  was  caused  by  personal  illness  constituting  disability. 

4.  Teachers  who  are  members  or  who  become  members  of  a  local  district  pen- 
sion system  maintained  under  the  laws  of  the  state  from  appropriations  or  con- 
tributions made  wholly  or  partly  by  an  employer  or  teachers  who  elect  the  op- 
tional retirement  program  established  either  by  article  eight-b  or  by  article  three, 
part  V  of  this  chapter  shall  be  excluded  from  membership  in  this  retirement 
system. 

5.  A  retired  teacher  receiving  a  retirement  allowance  for  other  than  disability 
may  return  to  active  service.  Any  such  retired  teacher  returning  to  active  serv- 
ice shall  immediately  notify  the  retirement  board  of  his  intention.  Except  as  other- 
wise provided  in  sections  two  hundred  eleven  and  two  hundred  twelve  of  the 
retirement  and  social  security  law  and  section  one  hundred  fifty  of  the  civil  serv- 
ice law,  his  retirement  allowance  shall  be  suspended  during  the  time  he  is  in 
active  service.  If  such  teacher  has  not  elected  an  optional  benefit,  the  payments  of 
his  annuity  so  suspended  shall  be  held  in  the  annuity  reserve  fund  at  regular 
interest,  and  upon  the  resumption  of  his  retirement  allowance  after  again  leaving 
the  active  service  such  accumulated  amounts  shall  be  applied  to  increase  the 
annuity  otherwise  payable  to  him  or  in  the  event  of  his  death  while  in  active 
service  such  accumulated  amounts  shall  be  paid  to  his  estate  or  to  such  person  as 
last  designated  as  the  beneficiary  of  his  accumulated  contributions.  If  such 
teacher  has  elected  an  optional  benefit  and  dies  while  in  active  service,  the  op- 
tional benefit  in  respect  to  his  annuity  shall  be  payable  as  if  no  annuity  payments 
bad  been  suspended,  but  the  optional  benefit  in  respect  of  his  pension  shall  not 
be  payable  in  excess  of  the  proportion  that  the  cost  of  such  optional  pension, 
when  measured  by  the  difference  between  his  pension  without  optional  modifica- 
tion and  the  optional  pension,  is  currently  covered  by  the  amount  of  the  annuity 
payments  suspended  while  he  is  in  active  service,  which  difference  shall  be  paid 
during  the  period  of  his  active  service  from  the  annuity  reserve  fund  to  the  fund 
from  which  his  pension  was  payable.  If,  however,  such  full  cost  of  the  optional 
pension  is  greater  than  the  suspended  annuity  payments,  the  teacher  may  elect 
upon  returning  to  active  service  to  pay  the  amount  of  such  difference  directly  to 
the  retirement  system  to  be  credited  to  the  fund  from  which  his  pension  was  pay- 
able, and  subject  to  such  payments  monthly  in  advance,  or  at  such  other  intervals 
as  may  be  agreed  upon  with  the  retirement  board,  the  optional  benefit  in  respect 
of  the  pension  shall  be  payable  in  the  event  the  teacher  dies  while  in  active  serv- 
ice, as  if  no  pension  payments  had  been  suspended.  If  the  suspended  annuity 
payments  are  greater  than  such  full  cost  of  the  optional  pension,  the  amount  of 
such  difference  shall  be  held  at  regular  interest  in  the  annuity  reserve  fund,  and 
upon  the  resumption  of  his  retirement  allowance  after  again  leaving  active  serv- 
ice such  accumulated  amounts  shall  be  applied  to  increase  the  annuity  otherwise 
payable  to  him,  or  in  the  event  of  his  death  while  in  active  service  such  accu- 
mulated amounts  shall  be  paid  to  his  estate  or  to  the  beneficiary  nominated 
under  the  option.  EL  Sec,  503  (l)-(5). 
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2.  Funding 

The  New  York  State  Teachers'  Retirement  System  became  noncon- 
tributory  on  July  1,  1968.  EL,  Sec.  533  The  funding  is  similar  to  that 
of  the  State  Employees'  Plan. 

The  participating  employer  contributes  normal,  deficiency  and  ad- 
ministrative contributions.  They  are  actuarially  computed.  EL,  Sec. 
517(2)  (a).  The  rate  of  contribution  is  periodically  evaluated  on  the 
basis  of  interest  and  mortality  tables,  determining  the  percentage  con- 
tribution of  employee  salaries  which,  contributed  at  a  constant  annual 
rate,  will  provide  payment  at  death  and  retirement  benefits.  EL,  Sec. 
517  (1)  (b).  The  deficiency  contribution  is  computed  at  4  percent  of  the 
liabilities  not  funded  by  the  normal  contributions.  EL,  Sec.  517(c). 
The  deficiency  contributions  are  discontinued  when  the  accumulated 
reserve  is  actuarially  sufficient  to  meet  future  liabilities  with  addition 
of  only  normal  costs.  EL,  Sec.  517(e) . 

The  administrative  contribution  is  the  amount  needed  to  defray  ex- 
penses of  the  plan  year  anticipated  one  year  in  advance.  EL,  Sec.  519. 

It  has  been  held  that  while  the  statute  does  not  contemplate  a  man- 
datory refund  of  excess  deficiency  contributions  to  the  employer  in- 
volved, it  presumes  that  if  such  refund  is  not  made  it  will  be  taken  as 
a  set-off  against  normal  contributions  which  would  otherwise  re- 
quired. Central  School  District  v.  New  York  State  Teachers^  Retire- 
ment System,  23  KY.  2d  213,  296  N.Y.S.  2d  289,  244  N.E.  2d  1  (Ct. 
App.  1969).  That  case  also  noted  that  the  amount  of  normal  contribu- 
tions is  predicated  upon  the  liabilities  which  must  be  financed  by  the 
normal  contributions.  Therefore,  where  the  liabilities  are  reduced  by 
excess  deficiency  contributions,  the  normal  contribution  level  may  be 
reduced. 

While  employees  under  the  State  Teachers'  Plan  need  not  make  con- 
tributions, they  are  permitted  to  make  contributions  toward  funding 
the  plan  in  order  to  receive  increased  pensions.  EL,  Sec.  533(c).  Such 
voluntary  payments  are  made  to  the  annuity  savings  fund  or  the  fund 
for  special  service  retirement.  EL,  Sees.  516,  511-a. 

3.  Financing 

The  contributions  required  of  the  participating  employer  are  couched 
in  mandatory  language,  and  therefore  are  compellable  by  article  78 
proceeding.  See  discussion  of  article  78  proceeding,  supra.' Th^  statute 
states  that : 

on  account  of  each  teacher  who  is  a  member  of  the  retirement  system  there  shall 
be  paid  annually  into  the  pension  fund  .  .  .  EL,  Sec.  517(a). 

Therefore,  it  would  appear  that  an  employee  could  enforce  his  or  her 
right  to  have  contributions  made  and  to  receive  benefits  when  eligible 
by  means  of  an  article  78  proceeding. 

Jf,.  Fiduciary  standards 
Although  the  retirement  board  is  the  administrative  head  of  the 
State  Teachers'  Plan,  the  custodian  of  the  retirement  funds  is  the  head 
of  the  division  of  the  treasury  in  the  department  of  taxation  and 
finance.  EL,  Sec.  507(3).  The  head  of  the  division  of  finance  and  any 
individual  authorized  to  perform  the  functions  of  duties  vested  in  him 
or  her  are  required  to  give  a  "separate  and  additional  bond  in  such 
amount  as  may  be  fixed  from  time  to  time  by  the  governor  for  the  faith- 
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ful  performance  of  the  duties  of  such  head  of  the  division."  EL,  Sec. 
507(4).  The  custodian  is  also  required  to  furnish  an  annual  sworn 
statement  to  the  Board  on  the  amount  of  funds  in  his  custody  belonging 
to  the  system.  EL,  Sec.  507(5). 

The  1975  Legislature  has  enacted  a  provision  indemnifying  the 
Board  members  from  loss  due  to  legal  actions.  It  states  that : 

7.  a.  The  system  shall  save  harmless  and  indemnify  all  members  of  the  retire- 
ment board,  officers  and  employees  of  the  system  from  financial  loss  arising  out  of 
any  claim,  demand,  suit  or  judgment  by  reason  of  alleged  negligence  or  other  act 
by  such  board  member,  officer  or  employee  provided  that  such  board  member, 
officer  or  employee  at  the  time  of  such  alleged  negligence  or  act  was  acting  in  the 
discharge  of  his  duties  and  within  the  scope  of  his  employment  and  that  such 
damages  did  not  result  from  willful  and  wrongful  act  or  gross  negligence  of  such 
board  member,  officer  or  employee  and  provided  further  that  such  board  member, 
officer  or  employee  shall,  within  five  days  of  the  time  he  is  served  with  any 
summons,  complaint,  process,  notice,  demand  or  pleading,  deliver  the  original  or  a 
copy  thereof  to  the  system's  legal  advisor. 

b.  Upon  such  delivery  the  system's  legal  advisor  may  assume  control  of  the 
representation  of  such  board  member,  officer  or  employee.  Such  board  member, 
officer  or  employee  shall  cooperate  fully  with  the  system's  legal  advisor's  defense. 

c.  This  section  shall  not  in  any  way  impair,  limit  or  modify  the  rights  and 
obligations  of  any  insurer  under  any  policy  of  insurance. 

d.  The  benefits  of  this  section  shall  inure  only  to  board  members,  officers  and 
employees  of  the  system  and  shall  not  enlarge  or  diminish  the  rights  of  any  other 
party.  L.  1975,  subd.  7,  c.  770,  sec.  1. 

The  validity  of  this  provision  has  not  yet  been  tested  in  any  reported 
decisions. 

The  statutes  also  place  strict  limitations  on  the  investment  authority 
of  the  Board.  Serving  as  trustees  of  the  plan's  funds,  the  Board  may 
invest  only  in  those  investments  permitted  under  the  statute. 
The  authorizing  statute  states : 

1.  The  members  of  the  retirement  board  shall  be  the  trustees  of  the  several 
funds  created  by  this  article,  and  shall  determine  from  time  to  time  what  part 
of  the  moneys  belonging  to  the  retirement  system  shall  be  invested.  When  such 
board  shall  determine  upon  the  investment  of  any  moneys  or  upon  the  conversion 
or  sale  of  any  securities,  it  shall,  by  resolution  duly  adopted  by  a  majority  vote 
of  the  members  of  the  board,'  direct  the  custodian  to  so  invest  the  moneys  or 
convert  or  sell  the  securities'  Investments  shall  be  made  only  in  securities  in 
which  the  trustees  of  a  savings  bank  may  invest  the  moneys  deposited  therein  as 
provided  by  law.  It  shall  be  the  duty  of  the  custodian  to  collect  the  interest 
thereon  as  the  same  becomes  due  and  payable  and  also  the  principal  thereof  and 
place  the  same  when  so  collected  to  the  credit  of  the  retirement  system.  EL  Sec. 
508(1). 

The  reference  to  "securities  in  which  the  trustees  of  a  savings  bank 
may  invest  the  moneys  deposited  therein  .  .  ."  refers  to  the  limitation 
found  in  New  York  Banking  Law.  Sec.  235.  This  limitation  permits 
investment  by  the  Board  only  in  delineated  assets.  Due  to  the  length 
of  the  provisions  of  Banking  L.  Sec.  235,  it  will  not  be  delineated 
herein,  but  is  contained  in  Appendix  A. 

Members  of  the  Retirement  Board  are  also  precluded  from  having 
individual,  personal  interest  in  the  investments  of  the  Board.  The  law 
states : 

8.  Except  as  herein  provided,  no  member  nor  employee  of  the  retirement  board 
shall  have  any  interest  direct  or  indirect  in  the  sains  or  profits  of  any  investment 
made  by  the  board  nor  as  such  directly  or  indirectly  receive  any  pay  or  emolu- 
ment for  his  services.  And  no  member  nor  employee  of  the  said  board  directly  or 
indirectly,  for  himself  or  as  an  agent  or  partner  of  others,  nor  a  corporation  of 
which  he  is  an  officer,  stockholder  or  member,  shall  borrow  any  of  its  funds  or 
deposits  or  in  any  manner  use  the  same  except  to  make  such  current  and  necessary 
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payments  as  are  authorized  by  the  board ;  nor  shall  any  member  or  employee  of 
said  board  become  an  endorser  or  surety  or  become  in  any  manner  an  obligor  for 
moneys  loaned  by  or  borrowed  of  the  board.  Nothing  herein  contained  shall  be 
construed  to  prevent  a  member  or  an  employee  of  the  retirement  board,  who  is 
also  a  member  of  the  retirement  system,  from  borrowing  from  his  accumulated 
contributions  in  the  retirement  system  in  accordance  with  section  five  hundred 
twelve-b  of  this  article.  EL,  Sec.  508(4). 

Actuarial  reports  are  required  at  least  "once  each  quinpennial  period." 
showing  the  valuation  of  the  present  and  prospective  assets  and 
liabilities  of  the  various  funds  of  the  State  Teachers'  Plan.  EL,  Sec. 
508(5). 

The  records  of  the  Retirement  Board  are  open  to  public  inspection, 
and  the  Board  publishes  annual  reports  showing  the  condition  of  the 
various  funds  under  its  control.  EL  Sec.  508(6),  (7).  Furthermore, 
an  amount,  not  exceeding  ten- percent  of  the  funds  of  the  retirement 
system,  may  be  used  for  construction  of  buildings  for  its  offices  in 
Albany,  and  for  purchasing  or  leasing  land  in  Albany,  Binghamton, 
New  York,  Rockhester  and  Utica  for  office  buildings,  as  well  as  pur- 
chase or  lease  of  land  to  build  or  rehabilitate  buildings  to  be  leased  to 
the  state  university  or  contract  colleges.  EL,  Sec.  508(8).  The  board 
may  also  invest  its  moneys  in : 

first  mortgages  on  real  property  located  anywhere  within  the  boundaries  of  the 
United  States  and  leased  to  the  government  of  the  United  States,  provided  how- 
ever, that  no  such  investment  shall  be  made  unless  the  terms  of  the  mortgage 
shall  provide  for  amortization  payments  in  an  amount  sufficient  to  completely 
amortize  the  loan  within  the  period  of  the  lease. 

11.  The  funds  of  the  retirement  system  may  be  invested  in  the  purchase  of 
promissory  notes  or  bonds  from  the  farmers  home  administration  issued  in  con- 
nection with  the  purchase  or  improvement  of  real  property  and  which  are  in- 
sured by  the  farmers  home  administration.  EL,  Sec.  408(10),  (11). 

5.  State  University  and  Community  College  Employees'1  Op- 
tional Program 

An  optional  program  exists  for  employees  of  the  State  University 
and  of  certain  electing  community  colleges.  EL,  Sees.  390  et  seq.  Eligi- 
ble employees  of  the  Optional  Program  are  defined  by  statute  to  in- 
clude : 

those  employees  in  positions  requiring  the  performance  of  educational  functions 
in  teacher  education,  agriculture,  home  economics,  forestry,  ceramics,  liberal 
and  applied  arts  and  sciences,  engineering,  technical  skills,  crafts,  business  edu- 
cation, labor  and  industrial  relations,  medicine,  dentistry,  veterinary  medicine, 
pharmacy,  nursing,  law,  public  affairs,  maritime  officer  training,  academic  ad- 
ministration, library  service,  student  activities,  student  personnel  service  and 
other  professions  required  to  carry  on  the  work  of  the  state  university  and  the 
colleges,  schools,  institutes,  research  centers,  facilities  and  institutions  com- 
prising it  and  of  the  community  colleges..  Such  positions  in  the  state  university, 
including  those  at  the  state  colleges  of  agriculture,  home  economics,  veterinary 
medicine  or  industrial  and  labor  relations,  the  state  agricultural  experiment 
station  at  Geneva,  or  any  other  institution  or  agency  under  the  management  and 
control  of  Cornell  university  as  representative  of  the  board,  and  at  the  state  col- 
lege of  ceramics  under  the  management  and  control  of  Alfred  university  as  the 
representative  of  the  board,  and  such  positions  in  the  community  colleges  shall 
be  those  certified  to  the  board  by  the  chancellor  of  state  university  as  requiring 
the  performance  of  such  functions.  Xo  person  receiving  a  benefit  by  reason  of  his 
retirement  from  any  retirement  or  pension  system  of  New  York  state  or  any  po- 
litical subdivision  thereof  shall  be  eligible  to  elect  the  optional  retirement  pro- 
gram. EL,  Sec.  390(3). 

Like  the  other  retirement  plans  in  the  State  of  Xew  York,  this  one  is 
noncontributory  after  1968.  R  &  S  Sec.  75-b. 
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C.  The  New  York  Policemenh  and  Firemerfs  Retirement  System 

The  newest  of  the  State  retirement  systems  is  the  New  York  Police- 
men's and  Firemen's  Retirement  System  (State  Police  and  Firemen's 
Plan),  enacted  in  1966.  L.  1966,  ch.  1000.  It  covers  both  employees  of 
the  State  and  local  governmental  fire  and  police  systems,  as  will  be  dis- 
cussed infra. 

1.  Coverage 

Participation  in  the  State  Police  and  Firemen's  Plan  is  mandatory  for 
two  categories  of  police  and  firepersons : 

1.  Policemen  and  firemen  now  employed  or  hereafter  appointed  by  an  em- 
ployer. 

2.  Policemen  and  firemen  now  employed  or  hereafter  appointed  by  a  partici- 
pating employer  in  a  position  in  the  classified  civil  service,  other  than  in  a  po- 
sition* in  the  exempt  class,  and  who  is  not  eligible  to  become  a  member  of  a  local 
pension  system.  The  employers  of  such  policemen  and  firemen  shall  pay  into  the 
pension  accumulation  fund  the  amount  required  to  pay  the  accrued  liability.  .  .  . 
R  &  S,  Sec.  340(b) . 

Participation  is  not  mandatory,  but  is  permitted,  for  three  more  cate- 
gories of  employees : 

1.  Policemen  and  firemen  in  the  service  of  a  public  or  quasi-public  organization 
if  their  employer  has  elected  to  participate  as  provided  in  section  three  hundred 
thirty -one. 

2.  Officers  and  employees  of  the  federal  government  who  have  at  least  five  years 
of  member  service  credit  at  the  time  they  become  federal  officers  or  employees  may 
continue  as  contributing  members. . . . 

3.  Notwithstanding  any  inconsistent  provision  of  subdivision  e  of  this  section, 
or  of  this  chapter  or  of  any  other  law,  an  officer  or  employee  in  the  service  of  the 
state  or  of  a  participating  employer  who,  at  the  time  of  entering  such  service,  was 
or  is  entitled  to  benefits  by  any  other  pension  or  retirement  system  maintained  by 
the  state  or  a  political  subdivision  thereof,  provided  such  benefits,  exclusive  of  any 
annuity  based  solely  on  his  own  contributions  and  interest  thereof,  are  suspend- 
ed during  his  active  membership  in  the  policemen's  and  firemen's  retirement 
system  R  &  S,  Sec.  340(c). 

Every  municipality  employing  police  and  firepersons,  except  those 
maintaining  local  pension  plans  for  all  their  police  and  firepersons, 
must  participate  in  the  State  Police  and  Firemen's  Plan.  The  partici- 
pation is  irrevocable.  R  &  S,  Sec.  330(a).  The  municipalities  not  re- 
quired to  participate  in  the  State  Police  and  Firemen's  Plan  may  elect 
to  do  so  by  adoption  of  a  resolution  by  the  municipality's  legislative 
body.  R  &  S,  Sec.  330(b).  This  resolution,  too,  is  irrevocable. 

Public  and  quasi-public  entities  which  are  not  municipalities  but 
which  were  members  of  the  State  Employees'  Plan  and  which  employ 
police  or  firepersons  must  join  the  State  Police  and  Firemen's  Plan 
after  April  1, 1967.  R  &  S,  Sec.  331  (a) . 

2.  Funding 

As  noted  in  discussions  of  the  State  Employees'  Plan  and  the  State 
Teachers'  Plan,  New  York  pension  plans  are  noncontributory.  This  in- 
cludes the  Police  and  Firemen's  Plan.  R  &  S,  Sec  75-b. 

The  employer  contributions  are  made  to  the  pension  accumulation 
fund,  and  include  normal,  deficiency,  and  administration  contributions. 
R  &  S  Sec.  323  (b) .  The  statute  defines  the  three  terms 

1.  Normal  contribution.  The  rate  of  such  contribution  shall  be  applied  to  the 
members'  annual  compensation  as  of  the  end  of  the  fiscal  year.  Such  rate  shall 
be  a  uniform  and  constant  rate  per  centum  of  annual  compensation.  When  ap- 
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plied  to  the  compensation  of  the  average  new  entrant  during  the  remaining 
period  of  his  membership,  such  rate  shall  be  computed  to  be  sufficient  to  provide 
all  the  benefits,  other  than  those  on  account  of  prior  service,  granted  by  this 
article  and  which  are  payable  from  funds  contributed  to  the  pension  accumula- 
tion fund.  Such  rate  shall  be  computed  each  year  by  means  of  an  actuarial 
valuation  as  prescribed  in  section  three  hundred  eleven  of  this  chapter. 

2.  Deficiency  contribution. 

(a)  In  the  case  of  employers  who  were  participating  in  the  state  employees' 
retirement  system  on  March  thirty-first,  nineteen  hundred  sixty-seven,  the  rate 
of  such  contribution  shall  continue  to  be  the  rate  determined  for  such  participat- 
ing employer  pursuant  to  law.  Such  rate  may  be  varied,  however,  if  an  adjust- 
ment is  necessitated  by  reason  of  the  allowance  of  additional  prior  service  credits. 

(b)  In  the  case  of  an  employer  who  elects  to  participate  in  the  policemen's 
and  firemen's  retirement  system  on  or  after  April  first,  nineteen  hundred  sixty- 
seven,  an  initial  actuarial  valuation  shall  be  made  to  determine  the  accrued 
liability  of  such  employer  by  reason  of  the  prior  service  of  those  of  its  employees 
who  are  members  of  the  retirement  system.  The  rate  of  deficiency  contribution 
for  such  employer  shall  then  be  determined.  Such  rate  shall  be  that  proportion 
of  the  total  annual  compensation  of  such  employees  as  is  equivalent  to  four  per- 
centum  of  such  accrued  liability.  Such  rate  shall  be  applied  to  the  employer's 
payroll  of  members,  as  used  in  the  annual  valuation.  The  cost  of  making  such 
initial  valuation  shall  be  assessed  against  and  paid  by  such  employer. 

(c)  The  amount  of  each  annual  deficiency  contribution  payable  by  every  em- 
ployer shall  be  at  least  three  per  centum  greater  than  the  amount  for  the  preced- 
ing year. 

(d)  The  comptroller  shall  approve  the  discontinuance  of  the  state's  deficiency 
contribution  on  account  of  members  employed  by  it  when  : 

(1)  The  total  amount  in  the  pension  accumulation  fund  on  account  of  all 
members,  and 

(2)  The  present  value  of  future  deficiency  contributions  still  to  be  paid  by 
other  employers,  and 

(3)  The  present  value  of  future  normal  contributions,  on  the  basis  of  the  rate 
of  normal  contribution  then  in  effect,  shall  equal  the  then  present  value  of  the 
total  liability  of  such  fund  on  the  basis  of  the  tables  then  in  use. 

(e)  Unless  previously  discontinued,  or  unless  hereafter  discontinued  pursuant 
to  other  provisions  of  law,  the  deficiency  contribution  of  a  participating  employer 
shall  be  discontinued  when  the  total  amount  of  deficiency  contributions  paid  by 
such  employer  at  least  equals  or  shall  hereafter  equal  such  percentum  of  its  initial 
accrued  liability  computed  by  the  actuary  as  shall  equal  that  percentum  of  the 
state's  initial  accrued  liability  paid  by  deficiency  contributions  during  the  period 
equal  to  the  period  last  determined  by  the  actuary  as  the  deficiency  payment 
period.  Nothing  herein  contained  shall  be  deemed  to  give  any  participating  em- 
ployer any  valid  claim  or  cause  of  action  for  refund  or  credit  for  any  sum  or 
sums  paid  or  to  be  paid  for  fiscal  years  prior  to  and  including  the  fiscal  year  end- 
ing March  thirty-first,  ninteen  hundred  sixty-six  nor  to  excuse  any  participat- 
ing employer  from  the  payment  of  any  contributions  for  such  fiscal  years. 

3.  Administration  contribution. 

(a)  The  expenses  of  the  retirement  system,  including  an  amount  allocated  to 
amortize  over  a  period  of  thirty  years,  with  interest,  the  cost  of  construction  of 
the  retirement  system  building,  and  the  cost  of  maintenance  of  such  building, 
for  each  fiscal  year  shall  be  determined  at  the  close  of  each  such  year.  The  ratio 
of  such  expenses  to  the  total  compensation  of  all  members,  as  used  in  the  actuarial 
valuation,  shall  be  the  rate  of  such  administration  contribution.  Such  rate  shall 
be  applied  to  each  employer's  payroll  of  members,  as  used  in  the  annual  valuation. 

(b)  All  such  expenses  shall  be  paid  out  of  the  pension  accumualtion  fund 
which  shall  be  reimbursed  through  administration  contributions  and  other  monies 
received  from  employers  pursuant  to  this  article.  R  &  S,  Section  323(1),  (2),  (3). 

3.  Financing 

Like  the  State  Employees'  Plan  and  the  State  Teachers'  Plan,  the 
New  York  State  Policemen's  and  Firemen's  Retirement  System  con- 
tributions are  couched  in  terms  which  would  support  a  writ  of  man- 
damus or  article  78  proceeding. 
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If.  Fiduciary  standards 
The  comptroller  is  the  administrative  head  of  the  State  Police  and 
Firemen's  Plan.  He  is  required  to  keep  necessary  accounting  records 
and  actuarial  data.  R  &  S,  Sec.  311(a).  Furthermore,  he  must  hire 
an  actuary  to  make  the  computations  required  to  set  up  tables  of  mor- 
tality and  contributions.  There  must  be  re-evaluation  of  the  actuarial 
computations  and  assumptions  at  least  once  every  five  years.  R  &  S 
Sec.  311(b). 

The  comptroller  manages  the  investments  of  the  plan's  funds.  He 
or  she  may  invest  in : 

*  *  *  securities  in  which  he  is  authorized  by  law  to  invest  the  funds  of  the  state, 
except  that  he  may  invest  in  obligations  consisting  of  notes,  bonds,  debentures  or 
equipment  trust  certificates  issued  under  an  indenture,  which  are  the  direct  obliga- 
tions of,  or  in  the  case  of  equipment  trust  certificates  are  secured  by  direct  obliga- 
tions of  a  railroad  or  industrial  corporation,  or  a  corporation  engaged  directly  and 
primarily  in  the  production,  transportation,  distribution,  or  sale  of  electricity,, 
or  gas,  or  the  operation  of  telephone  or  telegraph  systems  or  waterworks,  or  in. 
some  combination  of  them ;  provided  the  obligor  corporation  is  one  which  is  in- 
corporated under  the  laws  of  the  United  States,  or  any  state  thereof,  or  of  the 
District  of  Columbia,  and  said  obligations  shall  be  rated  at  the  time  of  purchase 
within  the  three  highest  classifications  established  by  at  least  two  standard' 
rating  services.  The  maximum  amount  that  the  comptroller  may  invest  in  such 
obligations  shall  not  exceed  thirty  per  centum  of  the  assets  of  the  New  York 
state  policemen's  and  firemen's  retirement  system's  funds;  and  provided  further 
that  not  more  than  two  and  one-half  per  centum  of  the  assets  of  the  New  York 
state  policemen's  and  firemen's  retirement  system's  funds  shall  be  invested  in  the 
obligations  of  any  one  corporation  of  the  highest  classification  and  subsidiary  or 
subsidiaries  thereof,  that  not  more  than  two  per  centum  of  the  assets  of  the  New 
York  state  policemen's  and  firemen's  retirement  system's  funds  shall  be  invested 
in  the  obligations  of  any  one  corporation  of  the  second  highest  classification  and 
subsidiary  or  subsidiaries  thereof,  that  not  more  than  one  and  one-half  per 
centum  of  the  assets  of  the  New  York  state  policemen's  and  firemen's  retirement 
system's  funds  shall  be  invested  in  the  obligations  of  any  one  corporation  of  the- 
third  highest  classification  and  subsidiary  or  subsidiaries  thereof.  He  shall,  how- 
ever, be  subject  to  all  terms,  conditions,  limitations  and  restrictions  imposed  by 
this  article  and  by  law  upon  the  making  of  such  investments.  R  &  S  Sec.  313. 

There  is*  also  a  prohibition  against  the  comptroller  or  persons  em- 
ployed by  the  Policemen's  and  Firemen's  Plan  having  any : 

*  *  *  interest,  direct  or  indirect,  in  the  gains  or  profits  of  any  investment  of  the 
policemen's  and  firemen's  retirement  system,  [or]  in  connection  therewith  directly 
or  indirectly,  receive  any  pay  or  emolument  for  his  services.  R  &  S  Sec.  313. 

Similarly,  the  comptroller  and  the  employees  of  the  Policemen's  and 
Firemen's  Plan  may  not,  except  as  otherwise  provided, 

(a)  Directly  or  indirectly,  for  himself  or  as  an  agent  or  partner  of  others,  bor- 
row any  of  its  funds  or  deposits  or  in  any  manner  use  the  same  except  to  make 
such  current  and  necessary  payments  as  are  authorized  by  the  comptroller,  or 

(b)  Become  an  endorser,  surety,  or  an  obligor  in  any  manner  of  monies  loaned 
by  or  borrowed  of  such  funds.  R  &  S  Sec.  313. 

Up  to  ten  percent  of  the  assets  of  the  funds  mav  be  used  for  the 
purchase  or  lease  of  suitable  office  buildings,  or  for  purchase  or  lease  of 
certain  land  and  buildings  for  power  plants,  parking  lots,  and  certain 
enumerated  purposes.  11  &  S  Sec.  313(h). 

D.  Supplemental  benefit  plans 

The  State  of  New  York  has  organized  a  number  of  supplemental 
benefit  plans  for  its  employees.  Under  these  plans  members  may  con- 
tribute towards  higher  pensions  than  otherwise  available  under  the 
three  discussed  plans.  The  most  significant  of  these  plans  are  those 
for  the  State's  judges  and  legislators,  although  there  is  a  large  plan 
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dealing  with  State  and  local  firepersons  and  police.  These  plans  are 
governed  in  general  by  the  Supplemental  Pensions  Act.  R  &  S,  Sees. 
160-173. 

The  legislative  plan,  for  example,  permits  a  member  of  the  New 
York  legislature  to  make  contributions  under  the  plan  and  receive  upon 
retirement,  after  at  least  20  yeais  in  the  legislature,  an  allowance  con- 
sisting of  an  annuity  and  two  pensions.  One  pension  is  the  actuarial 
equivalent  of  the  reserve-for-increased-take-home-pay  which  the  mem- 
ber has  accrued,  and  the  other  is  one-quarter  of  his  final  average  salary. 
R  &  S,  Sec.  80(d).  If  the  member  elects,  he  or  she  may  make  further 
contributions  and  receive  a  pension  equal  to  one-half  of  the  final  aver- 
age salary  instead.  R  &  S.  Sec.  80  (c) . 

Another  of  the  supplemental  pension  plans  is  that  for  the  correc- 
tional uniformed  personnel  of  the  State  of  New  York.  These  employ- 
ees would  otherwise  be  covered  by  the  State  Employees'  Plan  alone, 
but  they  may  get  this  supplement.  Those  individuals  entering  service 
after  1965  may  make  contributions  and  receive  at  retirement,  after  25 
years  of  service  or  upon  reaching  age  60,  a  total  pension  plus  supple- 
ment equal  to  but  not  greater  than  one-half  of  his  or  her  final  aver- 
age salary. 

E.  Conclusions  regarding  State  governmental  pension  and  retirement 
plans 

Generally,  the  State  laws  present  a  policy  to  cover  all  State  em- 
ployees and  local  employees  other  than  those  of  the  City  of  New  York, 
under  State-operated  pension  and  retirement  systems.  These  plans  are 
financed  through  guaranteed  contributions  of  the  State  or  local  par- 
ticipating employer.  These  contributions  should  be  enforceable  by 
a  so-called  article  78  proceeding  (formerly  writ  of  mandamus).  They 
are  protected  from  diminution  by  Article  V,  Section  7  of  the  New  York 
State  Constitution. 

The  fiduciary  standards  of  the  three  plans  appear  similar.  There  is  a 
trustee  of  the  plans'  funds  who  is  responsible  for  investing  and  protect- 
ing the  funds.  The  State  may  not  compel  the  trustee  to  invest  in  any 
specific  asset,  but  it  may  designate  the  class  of  assets  within  which  in- 
vestment is  possible.  See  Scaglione,  supra.,  and  Westchester,  supra. 
Furthermore,  trustees  are  generally  precluded  from  having  or  obtain- 
ing an  interest  in  the  investments  of  the  funds  but,  in  at  least  one  case 
it  has  been  stated  that  any  other  conflict  of  interest  may  not  be  protected 
general  fiduciary  rules  of  conduct  and  propriety.  See  Westchester, 
supra. 

IV.  THE  PENSION  PLANS  OF  THE  CITY  OF  NEW  YORK  :  THE  NEW  YORK  CITY 
EMPLOYEES7  PENSION  PLANS,  THE  NEW  YORK  CITY  POLICE  PENSION 
PLANS,  THE  NEW  YORK  CITY  FIRE  DEPARTMENT  PENSION  PLANS,  THE 
NEW  YORK  CITY  TEACHERS'  RETIREMENT  SYSTEM,  THE  NEW  YORK  CITY 
BOARD  OF  EDUCATION  RETIREMENT  SYSTEM,  AND  THE  CLOSED  FUNDS  (THE 
NEW  YORK  CITY  DEPARTMENT  OF  STREET- CLEANING  RELIEF  AND  PENSION 
FUND,  THE  NEW  YORK  CITY  DEPARTMENT  OF  HEALTH  PENSION  FUND, 
THE  BMT  SYSTEM  PENSION  FUND,  AND  THE  IRT  SYSTEM  PENSION  FUND) 

Unlike  other  municipalities  in  New  York,  the  City  of  New  York 
enacts  special  pension  and  retirement  plans  for  its  employees.  They  are 
not  covered  by  the  pension  and  retirement  plans  of  the  State  of  New 
York.  Within  the  City  system  of  plans  are  five  major  retirement  plans 
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and  two  closed  plans :  the  New  York  City  Employees'  Pension  Plans 
(City  Employees'  Plan),  the  New  York  City  Police  Pension  Plans 
(City  Police  Plan),  the  New  York  City  Fire  Department  Pension 
Plans  (City  Firepersons  Plan),  the  New  York  City  Teachers'  Retire- 
ment  System  (City  Teachers'  Plan),  the  New  York  City  Board  of 
Education  Retirement  Plan  (Board  of  Education  Plan),  and  two 
closed  plans,  the  New  York  City  Department  of  Street-Cleaning  Relief 
and  Pension  Fund  and  the  New  York  City  Department  of  Health 
Pension  Fund.  Each  will  be  discussed  individually  in  the  same  format 
as  the  State  plans,  except  the  closed  plans  will  be  discussed  sum- 
marily. 

A.  State  law  applicable  to  the  New  York  City  retirement  and  pension 
plans 

While  the  New  York  City  Administrative  Code  contains  the  major 
portions  of  governing  law  relating  to  the  City's  pension  and  retire- 
ment systems,  certain  State  laws  also  apply.  Perhaps  foremost  among 
these  is  Article  V,  Section  7  of  the  New  York  State  Constitution. 

Article  V,  Section  7  protects  the  benefits  of  pension  trust  beneficiar- 
ies by  making  their  right  to  such  benefits  contractual.  See  supra,  pp. 
134— L36.  The  provision  is  expressed  in  terms  of  application  to  "the 
State  or  a  civil  division  thereof."  Therefore,  the  rules  applicable  to 
this  Constitutional  provision  would  apply  to  the  City's  plans  as  well 
as  those  of  the  State. 

The  City's  pension  and  retirement  plans  would  also  be  governed  by 
Article  8,  Section  1  of  the  New  York  State  Constitution,  which  pro- 
hibits the  loan  or  pledge  of  moneys  of  the  funds  to  or  for  an  individual's 
benefit.  That  provision  is  also  applicable  to  the  City,  since  it  is  couched 
in  terms  of  "county,  city,  town,  village,  or  school  district"  applicability. 

The  New  York  State  Legislature  has  also  enacted  a  restriction  on 
investment  authority  of  the  New  York  City  pension  and  retirement 
funds.  Article  4-A  of  the  Retirement  and  Social  Security  Law,  In- 
vestments of  Public  Pension  Funds,  applies  to  both  the  State  and  local 
pension  and  retirement  plans.  The  statute  expresses  its  application 
as  to: 

any  public  retirement  system  or  pension  fund  which  grants  retirement  or  pension 
benefits  to  employees  of  the  city  of  New  York,  employees  of  the  state  of  New 
York,  employees  of  any  department  or  agency  of  the  city  of  New  York  or  the 
State  of  New  York,  and  employees  of  any  municipality  or  other  participating 
employer  participating  in  the  New  York  State  employees'  retirement  system  or 
the  New  York  state  policemen's  and  firemen's  retirement  system.  R  &  S  Sec.  176. 

The  statute  provides  that,  in  addition  to  other  powers  expressly 
granted  in  the  New  York  City  Administrative  Code,  the  trustee  or 
trustees  of  the  public  retirement  funds  may  invest  such  moneys  in  se- 
curities which  trustees  of  savings  banks  (see  Appendix  A)  may  invest 
in,  but  subject  to  certain  limitations : 

fa)  (i)  Except  as  provided  in  sections  one  hundred  seventy-eight  and  three 
hundred  six  of  the  public  housing  law,  no  conventional  mortgage  may  exceed 
sixty  per  centum  of  the  appraised  value  of  improved  and  unencumbered  real 
property  or  seventy-five  per  centum  of  the  appraised  value  thereof  if  such  real 
property  is  improved  by  a  building  or  buildings,  the  major  portion  of  which 
is  used,  or  in  the  case  of  a  building  under  construction  is  to  be  used,  for  resi- 
dential, business,  manufacturing  or  agricultural  purposes;  (ii)  the  aggregate 
unpaid  principal  amount  of  all  conventional  mortgages  at  any  time  held  in 
a  fund  shall  not  exceed  twenty-five  per  centum  of  the  assets  of  such  fund ;  and 
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(iii)  not  more  than  five  per  centum  of  the  assets  of  any  fund  shall  be  invested 
in  any  one  conventional  mortgage ; 

(b)  the  aggregate  unpaid  principal  amount  of  obligations  issued  or  guaranteed 
by  the  international  bank  for  reconstruction  and  development  at  any  time 
held  in  a  fund  shall  not  exceed  five  per  centum  of  the  assets  of  such  fund ; 

(c)  the  aggregate  unpaid  principal  amount  of  all  obligations  of  the  Dominion 
of  Canada,  of  any  province  of  the  Dominion  of  Canada,  and  of  any  City  of  the 
Dominion  of  Canada  at  any  time  held  in  a  fund  shall  not  exceed  five  per  centum 
of  the  assets  of  such  fund; 

(d)  the  aggregate  unpaid  principal  amount  of  equipment  trust  certificates 
at  any  time  held  in  a  fund  shall  not  exceed  five  per  centum  of  the  assets  of  such 
fund ;  and 

(e)  not  more  than  two  and  one-half  per  centum  of  the  assets  of  any  fund  shall 
be  invested  in  the  obligations  of  any  one  railroad  or  industrial  corporation,  or 
any  one  corporation  engaged  directly  and  primarily  in  the  production,  trans- 
portation, distribution,  or  sale  of  electricity  or  gas,  or  the  operations  of  tele- 
phone and  telegraph  systems  or  water  works,  or  in  some  combination  thereof  ;  and 

(f)  not  more  than  thirty  per  centum  of  the  assets  of  any  fund  shall  be 
invested  in  bonds  of  electric  and  gas  corporations  as  defined  in  subdivision 
thirteen  of  section  two  hundred  thirty-five  of  the  banking  law,  notwithstanding 
the  provisions  of  paragraph  (h)  of  such  subdivision. 

2.  Such  securities  in  which  the  trustees  of  a  savings  bank  may  invest  the 
moneys  deposited  therein  pursuant  to  paragraphs  (a),  (b),  (c),  (d),  (e),and  (f), 
of  subdivision  twenty-six  of  section  two  hundred  thirty-five  of  the  banking 
law  and  interest-bearing  obligations  payable  in  United  States  funds  which  are 
convertible  into  securities  eligible  for  investment  pursuant  to  this  subdivision 
two,  provided,  for  the  purposes  of  this  subdivision  two,  with  reference  to  such 
paragraphs  (c)  and  (d),  that  the  owners  of  such  securities  shall  have  received 
dividends,  thereon  in  each  year  for  a  period  of  five  fiscal  years  immediately  pre- 
ceding the  date  of  investment  by  the  trustee  or  trustees  of  a  fund  and,  with 
reference  to  such  paragraph  (c),  that  aggregate  net  corporate  earnings  avail- 
able for  dividends  for  such  period  shall  have  been  at  least  equal  to  the  amount 
of  such  dividends,  and  common  stock  of  a  bank,  trust  company  or  national  bank 
having  its  principal  office  in  any  state  of  the  United  States,  District  of  Columbia 
and  Commonwealth  of  Puerto  Rico,  other  than  the  state  of  New  York,  pro- 
vided (i)  such  bank,  trust  company  or  national  bank  shall  have  paid  cash 
dividends  on  its  common  stock  in  each  year  for  a  period  of  five  fiscal  years  next 
preceding  the  date  of  investment  by  the  trustee  or  trustees  of  a  fund  and  aggre- 
gate net  earnings  available  for  dividends  on  the  common  stock  for  the  whole  of 
such  period  shall  have  been  at  least  equal  to  the  amount  of  such  dividends  paid ; 
(ii)  the  bank,  trust  company  or  national  bank  have  capital  stock  and  surplus 
of  at  least  twenty  million  dollars,  and  further  provided  (iii)  the  maximum 
amount  invested  by  any  fund  in  such  securities  shall  not  exceed  (a)  in  any 
one  year  six  per  centum  of  the  assets  of  such  fund,  or  (b)  thirty  per  centum 
in  the  aggregate;  provided,  further,  however,  that  more  than  six  per  centum 
of  such  assets,  but  not  more  than  eight  per  centum  thereof,  may  be  so  invested 
in  any  one  year  but  only  to  the  extent  that  the  per  centum  of  such  investments 
over  all  prior  years  from  the  effective  date  of  this  act  when  added  to  the  per 
centum  of  such  investments  during  that  year  does  not  exceed  an  average  of 
six  percentum  of  the  assets  of  such  fund  over  all  prior  years  and  the  year  in 
which  the  investment  is  being  made;  (iv)  not  more  than  one  per  centum  of  the 
assets  of  any  fund  shall  be  invested  in  the  equity  securities  of  any  one  corpora- 
tion and  subsidiary  or  subsidiaries  thereof;  and  (v)  not  more  than  three  per 
centum  of  the  total  issued  and  outstanding  equity  securities  of  any  one  corpo- 
ration shall  be  owned  by  any  fund. 

3.  Conventional  mortgages  guaranteed  by  a  state  bank  or  trust  company 
having  a  net  worth  in  excess  of  five  hundred  million  dollars,  provided,  however, 
that  not  more  than  ten  per  centum  of  the  assets  of  any  fund  shall  be  invested  in 
any  such  mortgage  so  guaranteed. 

4.  Bonds  and  notes  of  any  bank,  trust  company,  savings  bank  or  savings  and 
loan  association  organized  under  the  laws  of  this  state  having  a  net  worth  of 
at  least  ten  million  dollars,  which  bonds  and  notes  shall  be  validly  secured  at  all 
times  to  the  extent  of  one  hundred  and  ten  per  centum  of  the  unpaid  principal 
amount  of  such  bonds  and  notes  by  mortgages  upon  real  estate  insured  by  the 
federal  housing  administrator  or  any  of  his  successors  in  office  and  guaranteed 
by  the  United  States  under  the  provisions  of  the  national  housing  act,  as 
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amended  or  supplemented,  and  to  the  extent  of  one  hundred  and  thirty-three 
and  one-third  per  centum  of  the  unpaid  principal  amount  of  such  bonds  and  notes 
by  conventional  mortgages,  the  valuation  of  which  mortgages  shall  be  based 
upon  the  unpaid  principal  amount  thereof  upon  the  date  of  the  pledge,  assign- 
ment or  transfer  thereof  to  such  fund  or  its  trustee  or  trustees  as  security  for 
such  bonds  and  notes,  such  bonds  or  notes  to  be  amortized  in  substantially  equal 
annual  or  semiannual  payments  of  principal  and  interest  over  a  period  not  in 
excess  of  twenty-five  years,  provided  the  aggregate  unpaid  principal  amount 
of  bonds  and  notes  secured  by  conventional  mortgages  shall  not  exceed  five  per 
centum  of  the  assets  of  such  fund. 

5.  Any  whole  or  part  interest  in  any  conventional  mortgage  or  insured  mort- 
gage with  any  other  fund,  an  insurance  company  licensed  to  do  business  in  the 
state,  a  savings  bank,  a  bank  or  trust  company,  savings  and  loan  association,  a 
national  bank  having  its  principal  office  in  this  state,  a  federal  savings  and  loan 
association  having  its  principal  office  in  this  state,  a  trust  company  or  other 
corporation  all  of  the  capital  stock  of  which  is  owned  by  not  less  than  twenty 
savings  banks,  the  New  York  Business  Development  Corporation,  and  an  em- 
ployee welfare  fund  as  defined  in  section  sixty-one  of  the  banking  law,  or  in  any 
whole  or  part  interest  in  any  such  mortgage,  which  mortgage  is  held  for  the  bene- 
fit of  the  holder  or  holders  of  a  whole  interest  or  part  interests  therein  by  any 
of  the  foregoing  entities,  but  no  such  investment  shall  be  made  in  any  part  in- 
terest which  is  junior  or  subordinate  to  any  other  part  interest  therein  nor  if 
the  aggregate  amount  of  all  investments  by  the  fund  in  whole  and  part  interests 
in  such  mortgages  when  added  together  will  exceed  the  limitations  set  forth  in 
the  foregoing  subdivisions  of  this  section  applicable  to  investments  in  such  mort- 
gages. 

6.  Real  estate  only  if  acquired  or  used  for  one  or  more  of  the  following  purposes 
and  in  the  following  manner : 

(a)  The  land  and  the  building  thereon  in  which  it  has  its  principal  office. 

(b)  Such  as  shall  be  requisite  for  its  convenient  accommodation  in  the  transac- 
tion of  its  business. 

(c)  Such  as  shall  have  been  acquired  in  satisfaction  of  loans,  mortgages, 
liens,  judgments,  decrees  or  other  debts  previously  owing  to  such  fund  in  the 
course  of  its  business. 

(d)  Such  as  shall  have  been  acquired  in  part  payment  of  the  consideration  on 
the  sale  of  real  property  owned  by  it,  if  each  such  transaction  shall  have  effected 
a  net  reduction  in  the  fund's  investment  in  real  property. 

(e)  Such  real  property,  other  than  property  to  be  used  primarily  for  agri- 
cultural, horticultural,  ranch,  mining,  recreational,  amusement  or  club  purposes, 
as  may  be  acquired,  as  an  investment  for  the  production  of  income,  or  as  may  be 
acquired  to  be  improved  or  developed  for  such  investment  purpose  pursuant  to 
an  existing  program  therefor,  subject  to  the  following  conditions  and  limita- 
tions :  (1)  the  cost  of  each  parcel  of  real  property  so  acquired  under  the  authority 
of  this  subdivision,  including  the  estimated  cost  to  the  fund  of  the  improvement 
or  development  thereof,  when  added  to  the  book  value  of  all  other  real  property 
then  held  by  it  pursuant  to  this  subdivision,  shall  not  exceed  five  per  cent  of  its 
admitted  assets  as  of  the  thirty-first  day  of  December  next  preceding,  and  (2) 
the  cost  of  each  parcel  of  real  property  acquired  under  the  authority  of  this  sub- 
division, including  the  estimated  cost  to  the  fund  of  the  improvement  or  develop- 
ment thereof,  shall  not  exceed  as  of  the  thirty-first  day  of  December  next  preced- 
ing, two  per  cent  of  the  fund's  admitted  assets.  Each  parcel  of  real  property 
held  by  a  fund  under  this  subdivision  shall  (1)  be  valued  on  its  books  as  of  the 
thirty-first  day  of  December  of  each  year  at  an  amount  that  will  include  a  write- 
down of  the  cost  of  such  property,  excluding  all  land  costs  but  including  all  im- 
provement or  development  costs,  at  a  rate  that  will  average  not  less  than  two 
per  cent  per  annum  of  such  cost  for  each  year  or  part  thereof  that  the  property 
has  been  so  held,  and  (2)  if,  as  of  the  thirty-first  day  of  December  in  any  year, 
the  aggregate  net  income  before  depreciation  from  all  the  properties  held  by  a 
fund  under  this  subdivision,  less  the  sum  of  all  previous  write-downs  applied 
with  respect  to  such  properties,  shall  exceed  five  per  cent  per  annum  on  the  total 
book  value  of  all  such  properties  for  the  entire  period  during  which  such  proper- 
ties have  been  so  held,  the  amount  of  such  excess  shall  be  applied,  in  such  amounts 
and  to  such  properties  as  the  fund  shall  determine,  as  a  further  write-down  of 
such  total  book  value.  R  &  S,  Sec.  177 

Furthermore,  under  the  Investments  Law  of  the  State,  trusts  of 
the  pension  plans  of  the  City  of  New  York  may  invest  a  portion  of 
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their  assets  in  first  mortgages  located  in  the  United  States.  K  &  S, 
See.  177-a.  They  may  not  invest  in  insured  mortgages  or  conventional 
mortgages  of  unpaid  principal  amount  less  than  two  hundred  fity 
thousand  dollars,  but  the  limitation  does  not  apply  to  mortgages 
pledged  or  assigned  to  the  f mid  as  collateral  security  for  unpaid  notes 
purchased  from  a  bank.  R  &  S,  Sec,  178. 

In  an  Extraordinary  Session  of  the  State  Legislature,  the  New  York 
City  Financial  Emergency  Act  was  passed,  including  a  provision 
ordering  the  trustees  of  the  various  New  York  City  pension  and  retire- 
ment plans  to  purchase  Municipal  Assistance  Corporation  bonds.  L. 
1975,  ch.  868,  870  (Sept.  9,  1975).  This  was  struck  down  as  violative 
of  Article  V,  Section  7  of  the  State  Constitution.  See  Scaglione  v. 
Levitt,  supra. 

Elsewhere  in  the  Financial  Emergency  Act,  as  amended  by  ch.  870 
of  the  Laws  of  1975,  one  condition  for  the  New  York  State  Emergency 
Financial  Control  Board's  approval  of  the  budget  of  the  City  of  Xew 
York  is  the  City's  failure  to  increase  certain  expenditures.  However, 
the  provisions  of  the  law  do  state  that 

The  board  may,  upon  the  request  of  the  city,  allow  (a)  an  increase  in  the 
expense  budget  (other  than  amounts  required  to  pay  debt  service,  pension  costs, 
public  assistance  and  care  and  such  other  amounts  as  the  board  determines  to  be 
required  by  law)  of  the  city  or  of  a  covered  organization  for  any  fiscal  year 
during  the  emergency  period  *  *  *  Ch.  870,  Sec.  7,  L.  1975. 

This  permits  the  Board  to  refuse  increases  in  pension  contributions 
for  any  year  as  part  of  the  New  York  City  budget.  This  would  apply 
during  the  term  of  the  Financial  Assistance  Act. 

Furthermore,  making  pension  contributions  a  priority  item  in  the 
New  York  City  budget  has  been  discussed.  See  New  York  Times, 
December  12,  1975.  This  would  entitle  the  funds  to  receive  con- 
tributions even  where  other  payments  for  services  were  withheld. 

B.  Neiv  York  City  pension  and,  retirement  systems:  General 

The  Administrative  Code  of  the  City  of  Xew  York  governs  the 
majority  of  pension  and  retirement  systems  of  the  City  of  New  York. 
Where  there  is  a  conflict  between  the  Code  and  either  statutes  of  the 
State  or  the  State  Constitution,  the  latter  will,  of  course,  prevail.  See, 
e.g.,  UN.Y.  Jur.  Sec.  128. 

The  pension  and  retirement  systems  are  corporate  in  form,  with 
governing  boards  and  custodians  of  the  funds.  They  are  also  inter- 
related by  a  prohibition  against  double  membership  and  free  trans- 
ferability of  benefits.  See  Cantor  v.  TremaJne,  161  Misc.  384,  292 
N.Y.S.  725  (Sup.  Ct.  1936) ,  and  Code,  Sec.  B  33-1.0. 

The  employees  and  officers  of  the  boards  of  trustees  of  the  various 
funds  in  the  City  are  governed  by  specific  provisions  prohibiting  con- 
flicts of  interest  and  certain  prohibited  transactions.  However,  the 
general  code  of  ethics  for  City  employees  should  also  apply.  Code, 
Sees.  1106-1.0. 

There  also  exists  a  supplemental  pension  fund  consisting  of  money 
appropriated  by  the  Cit}7  or  from  other  sources  for  supplemental  pen- 
sions and  allowances.  Code,  Sec.  D49-7.0.  No  moneys  from  retirement 
or  pension  plans  may  be  used  for  the  supplemental  benefit  funds. 
Code,  Sec.  D49-8.0.  The  custodian  of  the  fund  is  the  comptroller. 
Code,  Sec.  D49-7.0.  Generally,  if  an  employee  has  worked  a  requisite 
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number  of  years  and  has  a  sufficiently  low  pension,  he  or  she  may 
become  eligible  for  a  supplemental  pension.  Code,  Sec.  D49-1.0.  The 
supplemental  f  mid  will  not  be  discussed  in  depth  herein. 

C.  The  New  York  City  Employees'  Retirement  System 

The  New  York  City  Employees'  Retirement  System  (City  Employ- 
ees' Plan)  was  established  by  act  of  the  State  Legislature  in  1901.  It 
is  corporate  in  form  and  conducts  business  in  its  own  name.  Code,  Sec. 
B3-10.0.  The  trustees  of  the  pension  funds  are  the  Board  of  Estimate, 
and  the  custodian  of  the  funds  is  the  comptroller.  Code,  Sees.  B3-22.0 ; 
B3-24.0. 

1.  Coverage 

The  City  Employees'  Plan  covers  all  persons  in  "City-service."  This 
is  defined  to  include  individuals  in : 

service,  whether  appointive  or  elective,  as  an  officer  or  employee  of  the  city  or 
state  of  New  York,  of  any  agency  thereof  and  of  any  court,  so  far  as  such 
service  is  paid  for  by  the  city,  or  service,  by  any  person,  in  any  county  office, 
paid  for  in  whole  or  in  part  by  the  city,  except  service  on  or  after  the  first  day 
of  October  nineteen  hundred  twenty,  on  account  of  which  any  person  is,  or  may 
be,  entitled  to  share  in  the  police  pension  fund,  or  in  the  fire  department  relief 
fund,  or  in  the  teachers'  retirement  system,  or  in  the  Hunter  College  retirement 
system,  or  in  the  department  of  street  cleaning  relief  and  pension  fund  (but 
including  service  as  provided  for  in  section  G51-10.1  of  the  Code).  Code,  Sec. 
B3-1.0(3)  (a). 

Individuals  working  for  certain  designated  public  authorities  are  also 
categorized  as  in  "City  service."  Code,  Sec.  B3-1.0(b).  Included  in 
this  listing  are  employees  of : 

the  Triborough  bridge  authority,  the  Henry  Hudson  parkway  authority,  the 
Marine  parkway  authority,  the  New  York  city  tunnel  authority,  the  New  York 
city  parkway  authority,  the  New  York  city  housing  authority,  the  Triborough 
bridge  and  tunnel  authority,  the  New  York  transit  authority,  the  New  York  city 
housing  development  corporation,  the  New  York  city  health  and  hospitals  cor- 
poration, the  New  York  city  off-track  betting  corporation,  the  transit  construc- 
tion fund,  the  New  York  city  sports  authority  and  the  New  York  city  rehabilita- 
tion mortgage  insurance  corporation  *  *  *  Code.  Sec.  B3-1.0(b). 

Participation  requires  little  besides  employment  in  "City  service." 
Employment  must  have  begun  after  October  1, 1920,  and  compensation 
must  be  at  least  $840  per  year.  Employees  desiring  to  participate  must 
have  at  least  six  months  of  service.  Code,  Sec.  B3-3.0(l).  The  individ- 
ual files  a  statement  with  the  Board  agreeing  to  the  deductions  (if 
required)  and  waiving  other  pension  rights..  Code,  Sec.  B3-3.0(2). 

Employees  who  are  employed  in  positions  partly  paid  for  by  the 
City  do  not  need  to  participate  to  the  extent  of  their  City  service. 
The  employee  is  not  required  to  split  pension  coverage  and 
may  continue  to  contribute  to  the  plan  of  his  or  her  choice.  See  Cantor 
v.  Tremaine,  supra. 

One  illegally  employed  by  the  City  under  an  invalid  appointment 
may  not  participate  because  the  employment  is  not  considered  "City 
service."  See  Bines  v.  La  Guardia,  293  N.Y.  207,  56  N.E.  2d  552  (Ct. 
App.  1944)  ;  and  Dimowitz  v.  Teachers'1  Retirement  Board,  33  Misc. 
2d  1067,  2-28  N.Y.S.  2d  267,  rev'd  on  other  grounds,  18  A.D.  2d  395, 
239  N.Y.S.  2d  629  (Sup.  Ct.,  A.D.  1963) . 

2.  Funding 

The  New  York  City  Employees'  Retirement  System  is  contributory. 
Both  the  City  and  the  covered  employees  contribute  towards  the  fund- 
ing of  the  plan. 
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Employees  participating  in  the  plan  contribute  an  amount  actuari- 
ally computed.  The  contributions  must  be  sufficient  to  provide  accu- 
mulation of  the  requisite  annuity  at  retirement  date,  taking  into 
account  interest  which  will  be  earned  on  the  invested  con- 
tributions. Code.  Sec.  B3-15.0(a)  (1).  The  individual  participant's  ac- 
count is  credited  with  deductions  from  his  or  her  salary,  together  with 
the  accrued  interest.  Code,  Sec.  B3-15.0(c) .  Employees  may  make  vol- 
untary additional  contributions  of  up  to  an  additional  50  percent  in 
order  to  purchase  an  additional  annuity  with  higher  benefits.  The 
contributions,  however,  do  not  affect  the  basic  annuity  or  basic  benefit 
levels  under  the  plan.  The  voluntary  contributions  may  be  discon- 
tinued at  the  participant's  election.  Code,  Sec.  B3-15.0  (d) . 

The  employer  must  make  annual  contributions  both  to  the  contin- 
gent reserve  fund  and  to  the  pension  fund  to  cover  the  required  benefits 
upon  retirement.  The  contingent  reserve  fund  contributions  are  both 
normal  contributions  and  deficiency  contributions.  Normal  contribu- 
tions are  denned  as : 

the  amount  of  the  total  liability  for  all  benefits  provided  in  this  title  on  account 
of  all  members  and  beneficiaries,  excluding  the  liability  on  account  of  future 
increased-take-home-pay  contributions,  if  any,  and  the  liability  for  benefits 
attributable  to  the  annuity  savings  fund.  Code,  Sec.  B3-17.0(b)  (2)  (a) . 

The  normal  contributions  are  actuarially  computed  and  are  at  a  rate 
obtained  by : 

(i)  deducting  from  the  amount  of  such  total  liability  the  sum  of  the  present 
value  of  all  required  future  deficiency  contributions  and  the  total  funds  on 
hand,  excluding  the  amount  in  the  annuity  savings  fund,  but  including  the 
amount  of  any  unpaid  moneys  appropriated  pursuant  to  section  B3-21.0  of  this 
title  and  (ii)  by  dividing  the  remainder  by  one  percentum  of  the  present  value 
of  the  prospective  future  salaries  of  all  members,  as  computed  on  the  basis  of 
the  latest  mortality  and  service  tables  adopted  pursuant  to  section  B&-11.0  of 
this  title,  and  on  the  basis  of  regular  interest.  Code,  Sec.  B3-17.0(b)  (2)  (b). 

Deficiency  contributions  are  to  be  an  amount  which  amortizes  the  dif- 
ference between  accrued  liability  excluding  liability  for  benefits  attri- 
butable to  annuity  savings  fund  (emplovee  contributions)  on  June  30, 
1967,  and  the  total  funds  on  hand,  excluding  the  amount  in  the  annuity 
savings  fund  including  the  amount  of  any  unpaid  moneys  appropri- 
ated pursuant  to  B-21.0.  The  amortization  may  consider  an  interest 
rate  of  4  percent  and  must  be  over  a  period  of  35  years.  Code,  Sec. 
B3-17.0  (b)(2)(C)- 

The  City  makes  payments  into  the  Pension  Reserve  Fund  in  the 
amount  of  all  pensions  allowable  by  the  City  on  account  of  "city- 
serviee."  to  the  extent  that  they  are  vested  and  currently  paving.  Code, 
Sec.  B3-18.0.  When  a  pension  is  cancelled,  the  funds *m  the  Pension 
Reserve  Fund  are  transferred  to  the  Contingent  Reserve  Fund.  Code, 
See.  B3-18.0. 

3.  Financing 

The  contributions  by  the  City  of  New  York  to  its  pension  funds 
are  expressed  in  mandatory  terms:  "The  citv  shall  contribute-"  Code, 
Sec.  B3-17(b).  Therefore,  an  Article  78  Proceeding  or  mandamus 
order  should  be  available  to  enforce  such  contributions. 

Furthermore,  the  Code  expressly  provides  that : 

Regular  interest,  charges  payable,  the  creation  and  maintenance  of  reserves 
in  the  contingent  reserve  fund  and  the  pension  fund  and  the  maintenance  of  an- 
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unity  reserves,  pension  reserves  and  reserves-for-increased-take-home-pay  as 
provided  for  in  this  title  and  the  payment  of  all  pensions,  pensions-providing- 
for-increased-take-home-pay,  annuities,  retirement  allowances,  refunds,  death 
benefits  and  any  other  benefits  granted  under  the  provisions  of  this  title,  are 
hereby  made  obligations  of  the  city.  All  income,  interest  and  dividends  derived 
from  deposits  and  investments  authorized  by  this  title  shall  be  used  for  the 
payment  of  such  obligations  of  the  city.  Upon  the  basis  of  each  actuarial  deter- 
mination and  appraisal  provided  for  in  this  title,  the  board  shall  prepare  pur- 
suant to  section  one  hundred  twelve  of  the  charter  and  submit  to  the  director 
of  the  budget  an  itemized  estimate  of  the  amounts  necessary  to  be  appropriated 
by  the  city  to  the  various  funds  to  provide  for  payment  in  full  during  the  ensuing 
fiscal  year  of  all  such  obligations  of  the  city  accruing  during  the  fiscal  year. 
There  shall  be  included  annually  in  the  budget  a  sum  sufficient  to  provide  for 
such  obligations  of  the  city.  The  comptroller  shall  pay  the  sums  so  provided  into 
the  various  funds  provided  for  by  this  title,  subject  to  the  provisions  of  subdivi- 
sion b  of  this  section.  Code,  Sec.  B3-21.0. 

This  general  declaration  of  the  obligation  of  the  City  for  the  pen- 
sion payments  and  the  method  by  which  the  comptroller  sets  forth 
in  the  budget  the  amounts  required  and  they  are  paid  was  somewhat 
modified  in  1974.  The  new  subsection  (b)  to  Code,  Sec.  B3-21.0(a), 
provides  that  the  comptroller  credits  certain  income  sources  in 
pro  tanto  satisfaction  of  the  debts  to  the  fund,  and  that  certain 
other  sources  of  income  are  available  for'  payments.  The  provision 
states  that : 

b.  (1)  As  used  in  this  subdivision,  the  following  terms  shall  mean  and 
include : 

(A)  "Obligations  fiscal  year".  Any  fiscal  year  of  the  city  (including  any  such 
fiscal  year  prior  to  or  during  or  afer  which  this  subdivision  becomes  effective) 
with  respect  to  which  the  city  incurs  obligations  to  pay  sums  to  the  retirement 
system  pursuant  to  section  B3-17.0  of  the  code  and  subdivision  a  of  this  section. 

(B)  "Payment  fiscal  year",  the  second  fiscal  year  of  the  city  succeeding  an 
obligations  fiscal  year,  during  which  second  fiscal  year  the  comptroller  is  required 
to  make  payments  in  behalf  of  the  city,  as  provided  for  by  this  section,  on  ac- 
count of  the  city's  obligations  with  respect  to  such  obligations  fiscal  year. 

(2)  Subject  to  the  provisions  of  paragraph  four  of  this  subdivision  b,  in 
making  any  payment  of  the  sums  referred  to  in  subdivision  a  hereof  or  any 
part  thereof  into  such  funds  during  a  payment  fiscal  year,  the  comptroller 
shall  credit  in  favor  of  the  city  and  in  pro  tanto  satisfaction  of  such  sums  or 
part  thereof : 

(A)  all  of  such  income,  interest  and  dividends  derived  from  deposits  and 
investments  authorized  by  this  tile,  which  income,  interests  and  dividends  were 
received  during  the  obligations  fiscal  year  or  during  any  prior  year  and  which 
were  not  previously  credited  in  favor  of  the  city  and  in  pro  tanto  satisfaction  of 
(i)  such  sums  or  part  thereof,  or  (ii)  any  other  such  obligations  of  the  city  to 
the  retirement  system  ;  and 

(B)  that  part  of  such  income,  interest  and  dividends  received  during  the 
fiscal  year  next  succeeding  the  obligations  fiscal  year  which  is  in  excess  or 
regular  interest  required  to  be  allowed  to  the  funds  of  the  reitrement  system 
with  respect  to  such  next  succeeding  fiscal  year  and  which  part  was  not  pre- 
viously so  credited :  and 

(C)  that  part  of  such  income,  interest  and  dividends  received  prior  to  the 
making  of  such  payment  and  during  such  payment  fiscal  year,  which  is  in 
excess  of  regular  interest  required  to  be  allowed  to  the  funds  of  the  retirement 
system  with  respect  to  such  payment  fiscal  year  and  which  part  was  not 
previously  so  credited. 

(3)  Subject,  to  the  provisions  of  paragraph  five  of  this  subdivision  b.  the 
mayor,  in  submitting  the  proposed  expense  budget,  shall  have  power  to  set 
forth  therein,  as  amounts  payable  from  sources  other  than  the  real  estate 
tax  levy,  the  estimated  amounts  which,  pursuant  to  the  preceding  provisions 
of  this  subdivision  b.  will  be  available  to  the  comptroller,  during  the  fiscal  year 
for  which  such  budget  is  adopted,  for  satisfaction  of  the  sums  or  any  part 
thereof  which  would  otherwise  be  payable  to  the  retirement  svstem  by  the  city 
pursuant  to  subdivision  a  of  this  section:  and  the  expense  budget,  as  adopted. 
Fhnll  include  such  amounts  which  will  be  available  to  the  comptroller  during 
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such  fiscal  year  as  amounts  payable  from  sources  other  than  the  real  estate 
tax  levy. 

(4)  The  provisions  of  paragraph  two  of  this  subdivision  b,  unless  extended 
by  law  enacted  by  the  legislature,  shall  not  apply  or  be  effective  with  respect 
to  any  payment  fiscal  year  subsequent  to  the  payment  fiscal  year  beginning  on 
July  first,  nineteen  hundred  seventy-four  and  ending  on  June  thirtieth,  nineteen 
hundred  seventy -five. 

(5)  The  provisions  of  paragraph  three  of  this  subdivision  b,  unless  extended 
by  law  enacted  by  the  legislature,  shall  not  apply  or  be  effective  with  respect 
to  the  submission  and  adoption  of  the  expense  budget  of  the  city  for  any  fiscal 
year  of  the  city  subsequent  to  its  fiscal  year  beginning  on  July  first,  nineteen 
hundred  seventy-four  and  ending  on  June  thirtieth,  nineteen  hundred  seventy- 
five.  Code,  Sec.  B3-21.0(b). 

Jf.  Fiduciary  standards 
The  State  law  already  examined  precludes  certain  investments  by 
the  trustees  of  the  pension  funds  of  the  City  Employees'  Plan  by 
limiting  all  investments  to  designated  ones.  There  are,  however,  other 
limitations  applicable  to  such  trustees  and  such  plans. 

The  general  authority  of  the  Board  of  Estimates  comes  from  the 
Administrative  Code,  which  provides  that  the  Board : 

shall  be  the  trustees  of  the  several  funds  provided  for  by  this  title,  and  shall 
have  full  power  to  invest  the  same,  subject  to  the  terms,  conditions,  limitations 
and  restrictions  imposed  by  law  upon  savings  banks ;  and  subject  to  like  terms, 
conditions,  limitations  and  restrictions,  such  trustees  shall  have  full  power  to 
hold,  purchase,  sell,  assign,  transfer  or  dispose  of  any  of  the  securities  or  in- 
vestments in  which  any  of  the  funds  provided  for  by  this  title  shall  have  been 
invested  as  well  as  of  the  proceeds  of  such  investments  and  of  any  moneys 
belonging  to  such  funds.  Code,  Sec.  B3-22. 

Therefore,  the  sayings  bank  restrictions  discussed  earlier  and  con- 
tained in  Appendix  A,  may  be  considered  relevant  to  the  limitations 
impose^  on  investments  of  the  trustees  of  the  City  Employees'  Plan. 

The  Board  is  also  required  to  make  annual  reports  to  the  City, , 
published  in  the  City  Record.  These  reports  must  show  the ' 
valuation  of  assets  and  liabilities  of  the  funds  and  must  be  certified 
by  the  actuary.  The  report  must  also  contain  a  statement  of  the  ac- 
cumulated cash  and  securities  of  the  funds,  and  must  be  certified  by 
the  comptroller.  The  report  should  also  contain  any  "other  facts, 
recommendations  and  data  as  may  be  of  value  in  the  advancement  of 
knowledge  concerning  employees'  pensions  and  annuities."  Code,  Sec. 
B3-12.0.  This  report  should  be  considered  a  substantial  element  in  the 
protection  of  the  plan  funds  from  fiduciary  irresponsibility  or 
impropriety. 

Employees  of  the  Board  and  the  trustees  themselves  are  expressly 
prohibited  from  having : 

any  interest,  directly  or  indirectly,  in  the  gains  or  profits  of  any  investment 
of  the  retirement  system  or  as  such,  directly  or  indirectly  from  receiving  any 
pay  or  emolument  for  their  services.  The  trustees  and  employees  of  such  board, 
directly  or  indirectly,  for  themselves  or  as  agents  or  partners  of  others,  shall 
not  borrow  any  of  its  funds  or  deposits  or  in  any  manner  use  the  same  except 
to  make  such  current  and  necessary  payments  as  are  authorized  by  such  board ; 
nor  shall  any  such  trustee  or  employee  become  an  endorser  or  surety  or  become 
In  anv  manner  an  obligor  for  moneys  loaned  by  or  borrowed  of  such  board.  Code, 
Sec.  B3-27.0. 

The  restriction  against  trustee  borrowing  from  the  fund  is  par- 
ticularly noteworthy  in  light  of  the  express  authorization  that  bene- 
ficiaries of  the  fund  may  borrow  from  it.  They  may  borrow  from  the 
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fund  in  the  retirement  system  up  to  50  percent  of  his  or  her  accumu- 
lated contributions  and  provided  the  loan  and  interest  thereon  may 
be  repaid  prior  to  the  borrower's  reaching  age  65  by  specified  addi- 
tional deductions  from  compensation.  Code,  Sec.  B3-28(a).  The 
borrower  must  also  have  been  a  member  of  the  plan  for  at  least  three 
years.  Code,  Sec.  M3-28.0(c) .  The  loans  must  be  insured  in  accordance 
with  a  statutory  schedule  and  up  to  $3,000  against  the  member's  death. 
This  is  intended  to  protect  the  integrity  of  the  pension  fund  from  death 
of  borrowers.  Code,  Sec.  B3-28.0(b).  Furthermore,  if  the  loan  is  not 
vepaid  bv  the  time  of  retirement,  the  actuarial  equivalent  is  taken  in 
reduced  benefits.  Code,  Sec.  B3-28.0(c). 

D.  The  New  York  City  Police  Pension  Plans 

The  City  of  Xew  York  provides  alternative  plans  for  the  police., 
both  governed  by  the  Code.  The  'Article  I"  Plan,  which  is  closed  to 
new  membership,  applies  to  individuals  who  were  members  prior  to 
March  29,  1910,  and  is  not  actuarially  funded.  The  "Article  2"  Plan, 
which  will  be  discussed  herein,  applies  to  any  officer  entering  service 
after  March  29, 1940.  These  plans  have  been  validated  by  State  statute, 
as  well  as  by  the  Code.  Laws  1940,  ch.  437,  Sec.  2.  This  statute  has  been 
construed  as  intending  only  to  "overcome  doubts  about  the  possible 
invaliditv  of  the  local  law,"  not  supersede  it.  Gorman  v.  Neio  York, 
280  A.D."39, 110  X.Y.S.  2d  711,  affirmed  304  N.Y.  865, 109  X.E.  2d  881, 
remittitur  amended  304  N.Y.  973, 110  X.E.2d  895  (Ct.  App.  1953) . 

1.  Coverage 

Individuals  who  have  been  admitted  to  "City  service"  after 
March  29,  1940,  become  participants  in  the  Police  Pension  Fund. 
Code.  Sec.  B18-12.0.  The  statute  defines  "City  service"  as : 

service  in  the  police  force  in  the  department  and  shall  include  service  credit 
acquired  by  transfer  .  .  .  from  another  pension  or  retirement  system,  of  funds 
actuarialy  determined  in  a  manner  similar  to  that  provided  by  such  section  of 
the  retirement  and  social  security  law.  In  any  case  where  a  member,  after  be- 
coming eligible  to  retire  for  service,  is  appointed  police  commissioner  or  deputy 
police  commissioner,  and  in  any  case  where  a  person  who  retired  for  servicce  as 
a  member  of  the  pension  fund  is  thereafter,  appointed  police  commissioner  or 
deputy  police  commissioner,  his  service  as  police  commissioner  or  deputy  police 
commissioner  shall  constitute  city  service.  Code,  Sec.  B18-11.0(3). 

2.  Fvmding 

The  City  Police  Plan  is  contributory.  Both  the  City  and  the  par- 
ticipants make  contributions  towards  funding  of  the  plan. 

The  City  is  required  to  make  annual  contributions  to  the  fund  based 
on  each  member's  salary,  to  provide  a  pension  reserve.  That  reserve 
must  be  sufficient  to  cover  the  pension  or  death  benefits  which  may 
accrue  on  behalf  of  the  various  participants  in  the  plan,  and  is  ac- 
tuarially computed.  Code,  Sec.  B18-24.0.  The  total  contribution  is 
divided  into  two  component  contributions.  Normal  contributions  are 
to  fund  current  accruals  of  the  plan  and  deficiency  contributions  are  to 
fund  "past  service  liabilities"  of  the  plan.  The  statute  governing  the 
two  contributions  states  that : 

(2)  Normal  contribution. —  (a)  Upon  the  basis  of  the  latest  mortality  and 
other  tables  herein  authorized  and  regular  interest,  the  actuary  shall  determine 
the  amount,  of  the  total  liability  for  all  benefits  provided  in  this  article  on  ac- 
count of  all  members  and  beneficiaries,  excluding  the  liability  on  account  of 
future  increased-take-home-pay  contributions,  if  any,  and  the  liability  for  bene- 
fits attributable  to  the  annuity  savings  fund. 
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(b)  The  normal  rate  of  contribution  shall  be  the  rate  per  centum  obtained 
(i)  by  deducting  from  the  amount  of  such  total  liability  the  sum  of  the  present 
value  of  all  required  future  deficiency  contributions,  the  present  value  of  all 
future  member  contributions  on  account  of  dependent  benefits  and  the  total 
funds  on  hand,  excluding  the  amount  of  any  unpaid  moneys  appropriated  pur- 
suant to  section  B18-27.0  of  this  article,  and  (ii)  by  dividing  the  remainder 
by  one  per  centum  of  the  present  value  of  the  prospective  future  salaries  of 
all  members,  as  computed  on  the  basis  of  the  latest  mortality  and  service  tables 
adopted  pursuant  to  section  B18-18.0  of  this  article,  and  on  the  basis  of  regular 
interest.  The  normal  rate  of  contribution  shall  be  determined  and  certified  by 
the  actuary  after  a  valuation  and  shall  continue  in  force  until  a  new  valuation 
and  certification.  Such  valuations  shall  be  made  at  such  times  as  the  actury 
shall  determine. 

(c)  The  amount  of  the  normal  contribution  annually  due  from  the  city  to  the 
contingent  reserve  fund  shall  be  the  amount  obtained  by  multiplying  the  normal 
rate  of  contribution  by  the  aggregate  annual  salaries  of  the  members  on  June 
thirtieth  of  each  year,  and  shall  be  payable  with  regular  interest  thereon  in 
the  second  fiscal  year  following  such  June  thirtieth. 

(3)  Deficiency  contributions. — The  deficiency  contribution  shall  be  an  amount 
which,  when  paid  to  the  contingent  reserve  fund  in  thirty-five  equal  annual 
installments,  shall  be  the  actuarial  equivalent,  on  the  basis  of  four  percentum 
interest,  of  the  difference  between  the  accrued  liability  excluding  the  liability 
for  benefits  attributable  to  the  annuity  savings  fund  on  June  thirtieth,  nineteen 
hundred  sixty-seven  and  the  total  funds  on  hand,  excluding  the  amount  in  the 
annuity  savings  fund,  but  including  the  amount  of  any  unpaid  moneys  appro- 
priated pursuant  to  section  B18-27.0  of  this  article. 

c.  Whenever  the  board,  upon  recommendation  by  the  actuary,  shall  deter- 
mine that  it  is  necessary  to  increase  the  reserves  held  in  the  annuity  reserve 
fund,  the  pension  reserve  fund  or  the  'dependent  benefit  reserve  fund,  the  board 
may  direct  that  the  amount  so  needed  shall  be  transferred  thereto  from  the 
contingnt  reserve  fund.  Code,  Sec.  B18-24.0. 

The  City  also  is  required  to  contribute  the  current  needs  of  pension 
plans  to  the  pension  reserve  fund.  Code,  Sec.  B  18-25.0. 

The  covered  employees  also  contribute  to  funding  the  City  Police 
Plan.  They  contribute  to  the  annuity  savings  fund  an  amount  de- 
termined by  the  actuary  of  the  Board  which  will,  when  deducted 

from  each  payment  of  his  prospective  earnable  compensation  prior  to  his  eligi- 
bility for  retirement  and  accumulated  at  regular  interest  until  the  attainment  of 
the  minimum  age  or  period  of  service  retirement  elected  by  him,  shall  be  com- 
puted to  provide,  at  that  time,  an  annuity  equal  to  twenty-five  seventy-fifths  of 
the  pension  the  nallowable  to  him  for  service  as  a  member.  Code,  Sec.  B18-22.0. 

Additional  deductions  may  be  made  at  a  rate  of  up  to  fifty  percent  of 
the  ordinarv  contribution  rate.  Code,  Sec.  B18-22.0(c) . 

3.  Fincmoing 

The  requirement  that  contributions  be  made  by  the  City  to  the  pen- 
sion funds  are  couched  in  mandatory  language  which  should  permit 
an  Article  78  Proceeding,  or  mandamus  order.  Furthermore,  there 
is  a  guarantee  provision  which  states  that : 

a.  Regular  interest,  charges  payable,  the  creation  and  maintenance  of  re- 
serves in  the  contingent  reserve  fund  and  the  pension  reserve  fund  and  the  main- 
tenance of  annuity  reserves,  pension  reserves,  dependent  benefit  reserves  and 
reserves-for-increased-take-home-pay  as  provided  for  in  this  article  and  the  pay- 
ment of  all  pensions,  pensions-providing-for-increased-take-home-pay,  annuities, 
retirement  allowances,  refunds,  death  benefits,  dependent  benefits  and  any  other 
benefits  granted  under  the  provisions  of  this  article,  are  hereby  made  obligations 
of  the  city.  Except  as  otherwise  provided  in  section  B18-27.1  of  the  code,  all 
income,  interest  and  dividends  derived  from  deposits  and  investments  authorized 
by  this  article  shall  be  used  for  the  payment  of  such  obligations  of  the  city. 
Upon  the  basis  of  each  actuarial  determination  and  appraisal  provided  for  in 
this  article,  the  commissioner  shall  prepare  pursuant  to  section  onp  hundred 
twelve  of  the  charter  and  submit  to  the  director  of  the  budget  an  itemized  esti- 
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mate  of  the  amounts  necessary  to  be  appropriated  by  the  city  to  the  various  funds 
to  provide  for  payment  in  full  during  the  ensuing  fiscal  year  of  all  such  obliga- 
tions of  the  city  accruing  during  the  ensuing  fiscal  year.  There  shall  be  included 
annually  in  the  budget  a  sum  sufficient  to  provide  for  such  obligations  of  the  city. 
The  comptroller  shall  pay  the  sums  so  provided  into  the  various  funds  provided 
for  by  this  article  ;  subject  to  the  provisions  of  subdivision  b  of  this  section. 

b.  (1)  As  used  in  this  subdivision,  the  following  terms  shall  mean  and  include  : 

(A)  "Obligations  fiscal  year".  Any  fiscal  year  of  the  city  (including  any  such 
fiscal  year  prior  to  or  during  or  after  which  this  subdivision  becomes  effective) 
with  respect  to  which  the  city  incurs  obligations  to  pay  sums  to  the  pension  fund 
pursuant  to  section  B18-24.0  of  the  code  and  subdivision  a  of  this  section. 

(B)  "Payment  fiscal  year".  The  second  fiscal  year  of  the  city  succeeding  an 
obligations  fiscal  year,  during  which  second  fiscal  year  the  comptroller  is  required 
to  make  payments  in  behalf  of  the  city,  as  provided  for  by  this  section,  on  account 
of  the  city's  obligations  with  respect  to  such  obligations  fiscal  year. 

(2)  Subject  to  the  provisions  of  paragraph  four  of  this  subdivision  b,  in  mak- 
ing any  payment  of  the  sums  referred  to  in  subdivision  a  hereof  or  any  part 
thereof  into  such  funds  during  a  payment  fiscal  year,  the  comptroller,  except 
as  otherwise  provided  in  section  B18-27.1  of  the  code,  shall  credit  in  favor  of  the 
city  and  in  pro  tanto  satisfaction  of  such  sums  or  part  thereof : 

(A)  all  of  such  income,  interest  and  dividends  derived  from  deposits  and  in- 
vestments authorized  by  this  article,  which  income  interest  and  dividends  were 
received  during  the  obligations  fiscal  year  or  during  any  prior  fiscal  year  and 
which  were  not  previously  credited  in  favor  of  the  city  and  in  pro  tanto  satis- 
faction of  (i)  such  sums  or  part  thereof,  or  (ii)  any  other  such  obligations  of 
the  city  to  the  retirement  system  ;  and 

(B)  that  part  of  such  income,  interest  and  dividends  received  during  the  fiscal 
year  next  succeeding  the  obligations  fiscal  year,  which  is  in  excess  of  regular 
interest  required  to  be  allowed  to  the  funds  of  the  retirement  system  with  re- 
spect to  such  next  succeeding  fiscal  year  and  which  part  was  not  previously  so 
credited :  and 

(O)  that  part  of  such  income,  interest  and  dividends  received  prior  to  the 
making  of  such  payment  and  during  such  payment  fiscal  year,  which  is  in  excess 
of  regular  interest  required  to  be  allowed  to  the  funds  of  the  retirement  system 
with  respect  to  such  payment  fiscal  year  and  which  part  was  not  previously  so 
credited. 

(3)  Subject  to  the  provisions  of  paragraph  five  of  this  subdivision  b,  the 
mayor,  in  submitting  the  proposed  expense  budget,  shall  have  power  to  set  forth 
therein,  as  amounts  payable  from  sources  other  than  the  real  estate  tax  levy, 
the  estimated  amounts  which,  pursuant  to  the  preceding  provisions  of  this  sub- 
division b,  will  be  available  to  the  comptroller,  during  the  fiscal  year  for  which 
such  budget  is  adopted,  for  satisfaction  of  the  sums  or  any  part  thereof  which 
would  otherwise  be  payable  to  the  retirement  system  by  the  city  pursuant  to  sub- 
division a  of  this  section ;  and  the  expense  budget,  as  adopted,  shall  include  such 
amounts  which  will  be  available  to  the  comptroller  during  such  fiscal  year  as 
amounts  payable  from  sources  other  than  the  real  estate  tax  levy. 

(4)  The  provisions  of  paragraph  two  of  this  subdivision  b.  unless  extended 
by  law  enacted  by  the  legislature,  shall  not  apply  or  be  effective  with  respect 
to  any  payment  fiscal  year  subsequent  to  the  payment  fiscal  year  besrinning  on 
July  first,  nineteen  hundred  seventy-four  and  ending  on  June  thirtieth,  nineteen 
hundred  seventy-five. 

(5)  The  provisions  of  paragraph  three  of  this  subdivision  b,  unless  extended 
by  law  enacted  by  the  legislature,  shall  not  a  poly  or  he  effective  with  respect  to 
the  submission  and  adoption  of  the  exnense  budget  of  the  city  for  any  fiscal  year 
of  the  citv  subsequent  to  its  fiscal  year  besrinnins:  on  July  first,  nineteen  hundred 
seventy-four  and  ending  on  June  thirtieth,  nineteen  hundred  seventy-five.  Code, 
Sop.  B1S-27.0. 

Therefore,  the  beneficiaries  of  tho  Citv  Police  Plan  should  bo  able 
to  .enforce  their  rigrhts  to  benefits  through  litigation  enforcing  general 
obligations  of  the  city. 

Jt.  Fiduciary/  standards 
Tn  addition  to  the  qrenera]  statutory  provisions  relating  to  invest- 
ments by  the  comptroller  and  board  of  trustees  of  the  City  Police  Plan, 
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discussed  earlier,  there  are  additional  limitations  upon  fiduciary  activ- 
ities under  the  New  York  City  Administrative  Code. 

Every  five  years  the  actuary  of  the  plan,  appointed  by  the  Board, 
must  make  a  review  of  the  actuarial  valuation  of  funds  of  the  board 
and  an  investigation  "into  the  mortality,  service  and  compensation 
experience  of  the  members  and  beneficiaries  as  defined  by  this  article." 
Code,  Sec.  B18-18.0.  This  provision  protects  the  plan  against  changes 
in  circumstances  due  to  any  factor,  such  as  employment  shifts  or  early 
retirements.  It  also  corrects  any  possible  misvaluations  by  the  Board 
during  the  five  year  interim  period. 

The  Board  is  also  required  to  make  an  annual  report,  published  in 
the  City  Record.  The  report  shows 

a  valuation  of  the  assets  and  liabilities  of  the  funds  provided  for  by  this  article 
as  certified  by  the  actuary,  and  a  statement  as  to  the  accumulated  cash  and 
securities  of  the  funds  as  certified  by  the  comptroller,  and  shall  set  forth  in  such 
report  such  other  facts,  recommendations  and  data  as  may  be  of  value  in  the 
advancement  of  knowledge  concerning  employees'  pensions  and  annuities.  Code, 
Sec.  B18-19.0. 

This  report  also  acts  to  protect  the  investments  in  the  plan  funds  from 
possible  fiduciary  irresponsibility  or  impropriety,  since  the  interested 
public  may  keep  a  supervisory  eye  on  the  activities  of  the  Board  and 
fiduciaries. 

Generally,  the  fiduciary  authority  for  control  of  the  plan  funds  is 
in  the  Board.  The  members  of  the  Board  are  the  trustees  and  have 

full  power  to  invest  (the  several  funds)  subject  to  the  terms,  conditions,  limita- 
tions and  restrictions  imposed  by  law  upon  savings  banks  in  the  making  and  dis- 
posing of  investments  by  savings  banks ;  and,  subject  to  like  terms,  conditions, 
limitations  and  restrictions,  such  trustees  shall  have  full  power  to  hold,  purchase, 
sell,  assign,  transfer  or  dispose  of  any  of  the  securities  or  investments  in  which 
any  of  the  funds  provided  for  by  this  article  shall  have  been  invested  as  well  as 
of  the  proceeds  of  such  investments  and  of  any  moneys  belonging  to  such  funds. 
Code,  Sec.  B18-28.0(a) . 

In  addition  to  the  aforementioned  State  statutory  provisions  limiting 
the  investment  of  plan  funds,  the  Code  further  provides  that : 

Notwithstanding  the  provisions  of  subdivision  two  of  section  one  hundred 
seventy-seven  of  the  retirement  and  social  security  law,  or  any  other  provision  of 
law  to  the  contrary,  the  amouts  which  may  be  invested  by  the  pension  fund  in 
securities  pursuant  to  the  provisions  of  paragraphs  (a),  (b),  (c),  (d),  (e)  and 
(f )  of  subdivision  twenty-six  of  section  two  hundred  thirty-five  of  the  banking 
law,  shall  be  subject  to  the  following  maximum  limits,  in  lieu  of  any  such  limits 
imposed  by  any  other  provision  of  law : 

(1)  Not  more  than  fifty  per  cent  of  the  assets  of  the  pension  fund  shall  be 
invested  in  such  securities  ;  and 

(2)  Not  more  than  five  percent  of  such  assets  shall  be  invested  in  the  securities 
of  any  one  corporation  and  its  subsidiaries  ;  and 

(3)  Not  more  than  two  per  cent  of  the  total  issued  and  outstanding  equity 
securities  of  any  one  corporation  shall  be  owned  by  the  pension  fund.  Code,  Sec. 
B18-28.0(b). 

The  provisions  of  the  Banking  Law  (see  Appendix  A)  referred  to  in 
this  provision  of  the  Code  are  those  delineating  investment  in  (a) 
preferred  stock  of  any  corporation  the  net  earnings  of  which  meet 
certain  standards,  (b)  guaranteed  stock  of  any  corporation  the  net 
earnings  of  which  meet  certain  standards,  (c)  common  stock  of  corpo- 
rations listed  on  a  national  securities  exchange  and  with  a  dividend 
record  of  at  least  ten  years  payment  of  dividends,  (d)  common  stock 
of  a  casualty  or  fire  insurance  company  with  certain  capital  formation 
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requirements,  (( )  stock  in  any  investment  company  registered  under 
the  Investment  Company  Act  of  1940,  meeting  certain  requirements. 
The  provision  of  the  Code  quoted  above  attempts  to  restrict  investment 
in  these  specific  ;ypes  of  securities. 

The  actual  custody  of  the  pension  funds  is  vested  in  the  comptroller 
of  the  State.  Code,  Sec.  B18-30.0.  This  custody,  however,  is  subject 
to  -the  direction,  control  and  approval"  of  the  Board  with  regard  to 
its  disposition,  investment,  management  and  report.  Code,  Sec. 
B18-30.0. 

Trustees  and  employees  of  the  Board  are  precluded  from  having 
any: 

interest,  directly  or  indirectly,  in  the  gains  or  profits  of  any  investment  of  the 
pension  fund  or  as  such,  directly  or  indirectly,  from  receiving  any  pay  or 
emolument  for  their  services.  The  trustees  and  such  employees,  directly  or  in- 
directly, for  themselves  or  as  agents  or  partners  of  others,  shall  not  borrow  any 
of  its  funds  or  deposits  or  in  any  manner  use  the  same  except  to  make  such  cur- 
rent and  necessary  payments  as  are  authorized  by  such  board;  nor  shall  any 
such  trustee  or  any  such  employee  become  an  indorser  or  surety  or  become  in  any 
manner  an  obligor  for  moneys  loaned  by  or  borrowed  of  such  pension  fund.  Code, 
Sec.  B18-33.0. 

This  is  to  be  contrasted  with  the  provision  generally  permitting 
covered  employees  to  borrow,  with  restrictions,  from  the  pension  funds. 
Code,  Sec.  B18-34.0. 

E.  Neio  York  City  Fire  Department  Pension  Plan 

The  New  York  City  Fire  Department  Pension  Plan  (City  Fire- 
persons  Plan)  is  set  forth  in  the  Administrative  Code.  There  are,  with- 
in the  Code,  three  distinct  plans — the  so-called  Article  I  Plan,  the 
Article  I- A  Plan  and  the  Article  I-B  Plan.  The  Article  I  Plan  is 
closed  to  further  admissions,  and  will  not  be  discussed  herein.  The 
Article  I--A  Plan  and  I-B  Plan  are  currently  operative  and  will  be 
discussed  herein. 

1.  The  City  Fire  Department  Plan:  The  Article  I-A  Plan 
a.  Coverage 

The  Article  I-A  Plan  covers  all  firepersons  in  "City  service,"  but 
with  certain  limitations.  The  statutes  governing  the  Article  I-A  Plan 
state  that  it  covers : 

nil  persons  in  city-service,  as  defined  in  this  article,  in  positions  in  the  competi- 
tive class  of  the  civil  service,  who  shall  have  served  the  required  probationary 
period  and  shall  have  been  appointed  medical  officers  of  the  fire  department  or 
who  shall  have  served  the  required  probationary  period  and  shall  have  been  ap- 
pointed as  fourth  grade  firemen  after  March  twenty-ninth,  nineteen  hundred 
forty  and  prior  to  the  date  on  which  this  section  as  hereby  amended  takes  effect, 
unless  such  person  shall  have  elected  to  become  a  member  of  the  fire  department 
pension  fund  pursuant  to  article  one-B  of  this  title  :  and 

b.  all  persons  in  city  service,  as  defined  in  this  article,  in  positions  in  the 
competitive  class  of  the  civil  service,  who  shall  have  been  appointed  probationary 
medical  officers  of  the  fire  department  or  probationary  fireman  on  or  after  the 
da  to  on  which  this  section  as  hereby  amended  takes  effect,  unless  such  person 
shall  have  elected  to  become  a  member  of  the  fire  department  pension  fund  pursu- 
ant to  article  one-B  of  this  title.  Code,  Sec.  B19-7.1. 

The  article  defines  "city-service"  to  mean 

service  in  the  uniformed  force  of  the  department  and  shall  include  service  credit 
acquired  by  transfer  pursuant  to  section  487a-10.0  of  this  code  *  *  *.  Code,  Sec. 
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This  will  be  seen  to  be  substantially  identical  to  the  coverage  require- 
ments for  the  Article  I-B  Plan,  the  employee  may  choose  which  plan 
he  or  she  wishes  to  be  covered  by. 

b.  Funding 

Both  the  City  Fire  Department  and  the  employees  contribute 
towards  funding  the  Article  I-A  Plan.  The  employees  contribute  to 
three  funds :  the  annuity  savings  fund,  the  annuity  reserve  fund,  and 
the  dependent  benefit  reserve  funds.  The  City  contributes  to  the  pen- 
sion reserve  fund  and  the  contingent  reserve  fund. 

The  employees  contribute  to  the  annuity  savings  fund  which  is  com- 
posed of  the  accumulated  deductions  from  compensation  of  the  em- 
ployees intended  to  provide  for  their  annuities  and  their  "withdrawal 
allowance."  The  amount  of  deduction  is  determined  by  the  actuary  of 
the  Board  for  each  member,  in  an  amount  which  "when  deducted  from 
each  payment  of  his  prospective  earnable  compensation  prior  to  his 
eligibility  for  retirement  and  accumulated  at  regular  interest  until  the 
attainment  of  the  minimum  age  or  period  of  service  retirement  elected 
by  him,  shall  be  computed  to  provide,  at  that  time,  an  annuity  equal  to 
fort}^-five  fifty-fifths  of  the  pension  then  allowable  by  him  for  service 
as  a  member."  Code,  Sec.  B19-7.2. 

The  employees  contribute  to  the  annuity  savings  fund  an  additional 
amount,  not  over  fifty  per  cent  of  the  regular  contribution,  in  voluntary 
contributions  for  extra  annuities.  Code,  Sec.  B19-7.2(c). 

The  employees  further  contribute  amounts  to  the  annuity  reserve 
fund  and  the  dependent  benefit  reserve  funds.  The  annuity  reserve 
fund  is  the  fund  "from  which  shall  be  paid  all  annuities  and  all 
benefits  in  lieu  of  annuities."  Code,  Sec.  B19-7.21(a).  The  dependent 
benefit  reserve  funds  are  funds  from  which  "shall  be  paid  all  depend- 
ent benefits  payable  as  provided.  .  .  ."  Code,  Sec.  B19-7.21(b).  The 
contributions  to  these  funds  are  based  on  mortality  and  other  actuarial 
tables  adopted  by  the  Board.  Code,  Sec.  B19-7.21(d). 

The  City  contributes  to  the  contingent  reserve  fund  to  accumulate 
the  amounts  necessary  "to  pay  all  pensions  and  all  death  benefits 
allowable."  Code,  Sec.  B19-7.24(a).  The  amounts  contributed  are 
actuarially  determined. 

Upon  the  basis  of  the  mortality  and  other  tables  herein  authorized,  and  regular 
interest,  the  actuary  shall  compute  the  amount  of  contribution,  expressed  as  a 
proportion  of  the  compensation  paid  to  each  such  member,  which,  if  paid  semi- 
monthly during  the  entire  prospective  city-service  to  cover  the  pension  to 
which  he  might  be  entitled  or  which  might  be  payable  because  of  his  city-service 
as  a  member  and  for  the  amount  of  cash  benefits  payable  on  his  account  by  the 
city.  Such  proportion  of  compensation  shall  be  computed  to  remain  constant 
during  the  prospective  city-service.  The  aggregate  amount  annually  due  from  the 
city  to  the  contingent  reserve  fund  shall  be  the  sum  of  such  proportions  of 
the  earnable  compensation  of  all  such  members  in  the  preceding  year.  The  cash 
benefits  payable  by  the  city  under  the  provisions  of  this  article  to,  or  upon  the 
death  of,  such  a  member  in  active  service  shall  be  paid  from  such  contingent 
reserve  fund.  Upon  the  retirement  of  such  a  member,  or  upon  his  death  in  the 
performance  of  duty,  an  amount  equal  to  the  pension  reserve  for  the  pension 
payable  by  the  city  on  account  of  his  city-service  as  a  member',  shall  be  trans- 
ferred from  such  fund  to  the  pension  reserve  fund.  Code,  Sec.  B19-7.22(b). 

The  City  must  contribute  to  the  pension  reserve  fund  the  amounts, 
transferred  from  the  contingent  reserve  fund  needed  to  pay  the  current 
pension  obligations  of  the  Plan.  Code,  Sec.  B19-7.23. 
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c.  Financing 

The  contributions  by  the  City  of  New  York  to  its  pension  fund  for 
the  Article  I-A  Plan  are  required  in  mandatory  terms :  "All  payments 
from  such  funds  shall  be  made  by  such  comptroller  upon  a  voucher 
signed  by  the  secretary  of  the  board."  Code,  Sec.  B  19-7.29.  Therefore, 
it  would  appear  that  an  Article  78  Proceding,  or  mandamus,  could  be 
brought  to  enforce  the  obligation  of  the  City  to  pay  pensions. 

Furthermore,  the  Code  provides  that : 

Regular  interest,  charges  payable,  the  creation  and  maintenance  of  reserves 
in  the  contingent  reserve  fund  and  the  pension  reserve  fund  and  the  maintenance 
of  annuity  reserves,  pension  reserves  and  dependent  benefit  reserves  as  provided 
for  in  this  article  and  the  payment  of  all  pensions,  annuities  retirement  allow- 
ances, refunds,  death  benefits,  dependent  benefits  and  any  other  benefits  granted 
under  the  provisions  of  this  article,  are  hereby  made  obligations  of  the  city. 
All  income,  interest  and  dividends  derived  from  deposits  and  investments  author- 
ized by  this  article  shall  be  used  for  the  payment  of  such  obligations  of  the  city. 
Upon  the  basis  of  each  actuarial  determination  and  appraisal  provided  for  in 
this  article,  the  commissioner  shall  prepare  pursuant  to  section  one  hundred 
twelve  of  the  charter  and  submit  to  the  director  of  the  budget  an  itemized 
estimate  of  the  amounts  necessary  to  be  appropriated  by  the  city  to  the  various 
funds  to  provide  for  payment  in  full  during  the  ensuing  fiscal  year  of  all  such 
obligations  of  the  city  accruing  during  the  ensuing  fiscal  year.  There  shall  be 
included  annually  in  the  budget  a  sum  sufficient  to  provide  for  such  obligations 
of  the  city.  'The  comptroller  shall  pay  the  sums  so  provided  into  the  various 
funds  provided  for  by  this  article.  Code,  Sec.  B19-7.25. 

Therefore,  in  addition  to  Article  78  Proceding,  the  employees  may 
enforce  the  City's  obligation  to  make  contributions  to  the  Article  I-A 
Pension  Plan  by  means  of  law  suit,  as  with  other  obligations  of  the 
City.  The  City  also  agrees  to  make  such  payments  as  part  of  its  regular 
budget  process. 

d.  Fiduciary  standards 

The  pension  fund  for  the  Article  I-A  Plan  is  a  corporation,  to  the 
extent  that  it  has  "powers  and  privileges  of  a  corporation  and  by  its 
name  all  of  its  business  shall  be  transacted  .  .  ."  Code,  Sec.  B19-7.15. 
The  Board  of  Trustees  heads  the  corporation  and  is  composed  of  the 
following  individuals : 

1.  The  fire  commissioner  who  shall  be  chairman  of  the  board  and  who  shall 
be  entitled  to  cast  three  votes. 

2.  The  comptroller  of  the  city  who  shall  be  entitled  to  cast  three  votes. 

3.  A  representative  of  the  mayor  who  shall  be  appointed  by  the  mayor  and 
who  shall  be  entitled  to  cast  three  votes. 

4.  The  director  of  finance  of  the  city  who  shall  be  entitled  to  cast  three  votes. 

5.  The  president  of  the  uniformed  firemen's  association  of  greater  New  York 
who  shall  be  entitled  to  cast  two  votes. 

6.  The  vice-president  of  the  uniformed  firemen's  association  of  greater  New 
York  who  shall  be  entitled  to  cast  two  votes. 

7.  The  treasurer  of  the  uniformed  firemen's  association  of  greater  New  York 
who  shall  be  entitled  to  cast  two  votes. 

8.  The  chairman  of  the  board  of  trustees  of  the  uniformed  firemen's  association 
of  meat  or  New  York  who  shall  be  entitled  to  cast  two  votes. 

i).  Three  elected  members  of  the  executive  board  of  the  uniformed  fire  officers' 
association  of  the  fire  department,  city  of  New  York,  of  whom  one  shall  be  an 
officer  of  the  said  department  with  rank  above  that  of  captain  and  shall  be 
entitled  to  cast  one  vote;  another  shall  be  a  captain  of  the  said  department  and 
shall  he  entitled  to  cast  one  cast ;  another  shall  be  a  lieutenant  of  the  said  depart- 
ment and  shall  he  entitled  to  cast  one  and  one-half  votes. 

10.  The  president  of  the  uniformed  pilots  and  marine  engineers  association, 
fire  department,  city  of  New  York,  who  shall  be  entitled  to  cast  one-half  vote. 
Code,  Sec.  B 10-7. 17. 
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The  Board  of  Trustees  (Board  of  Estimate)  will  select  an  actuary 
who  shall  be  a  technical  adviser  to  the  board  on  all  "matters  regarding 
the  operation  of  the  funds  provided  for  by  this  article."  Code,  Sec. 
B19-7.16.  Futhermore,  the  actuary  is  to  maintain  the  data  as  will  be 
necessary  for  actuarial  valuation  of  the  funds,  and  every  five  years 
he  must  make  an 

actuarial  investigation  into  the  mortality,  service  and  compensation  experience 
of  the  members  and  beneficiaries  as  defined  by  this  article,  and  shall  make  a 
valuation  of  the  assets  and  liabilities  of  the  various  funds  provided  for  by 
this  article,  and  upon  the  basis  of  such  investigation  and  valuation  such  board 
shall :  1.  Adopt  for  the  pension  fund  such  mortality,  service  and  other  tables 
as  shall  be  deemed  necessary ;  and  2.  Certify  the  rates  of  deduction  from  com- 
pensation computed  to  be  necessary  to  pay  the  annuities  authorized  under  the 
provisions  of  this  article ;  and  3.  Certify  the  rates  of  contribution,  expressed  as 
a  proportion  of  compensation  of  members  at  various  ages,  which  shall  be  made 
by  the  city  to  the  contingent  reserve  fund.  Code,  Sec.  B19-7.17. 

The  Board  must,  furthermore,  make  annual  reports,  published  in  the 
City  Record,  showing : 

a  valuation  of  the  assets  and  liabilities  of  the  funds  provided  for  by  this  article 
as  certified  by  the  actuary  and  a  statement  as  to  the  accumulated  cash  and 
securities  of  the  fund  as  certified  by  the  comptroller,  and  shall  set  forth  in 
such  report  such  other  facts,  recommendations  and  data  as  may  be  of  value 
in  the  advancement  of  knowledge  concerning  employees'  pensions  and  annuities. 
Code,  Sec.  B19-7.17. 

Therefore,  the  actuary  must  certify  certain  facts  upon  which  the 
Plan  is  rim,  and  these  certified  facts  are  annually  published  for  the 
public  to  examine. 

The  Board  of  Trustees  has  the  power  to  invest  the  Plan's  funds 
and  may  do  so,  "subject  to  the  terms,  conditions,  limitations  and 
restrictions  imposed  by  law  upon  savings  banks  in  the  making 
and  disposing  of  investments  .  .  Code,  Sec.  B19-7.26.  See  Appen- 
dix A. 

While  the  Board  has  investment  power,  the  custody  of  the  pension 
funds  is  vested  in  the  comptroller.  Code,  Sec.  B19-7.28.  He  may  hold 
such  funds  subject  to  the  orders  of  the  Board  of  Trustees. 

The  trustees  and  the  employees  assigned  to  the  Board  are  prohibited 
from : 

having  any  interest,  directly  or  indirectly,  in  the  gains  or  profits  of  any  invest- 
ment of  the  pension  fund  or  as  such,  directly  or  indirectly  from  receiving  any 
pay  or  emolument  for  their  services.  The  trustees  and  such  employees,  directly 
or  indirectly,  for  themselves  or  as  agents  or  partners  of  others,  shall  not  borrow 
any  of  its  funds  or  deposits  or  in  any  manner  use  the  same  except  to  make  such 
current  and  necessary  payments  as  are  authorized  by  such  board;  nor  shall  any 
such  trustee  or  any  such  employee  become  an  indorser  or  surety  or  become  in 
any  manner  an  obligor  for  moneys  loaned  by  or  borrowed  of  such  pension  fund. 
Code,  Sec.  B19-7.31. 

This  is  to  be  contrasted  with  the  rules  regarding  loans  to  ordinary  em- 
ployees covered  by  the  Plan.  These  rules  provide  that  the  members 
may  borrow  if  certain  conditions  are  met,  and  subject  to  certain  limi- 
tations : 

Any  member  who  shall  have  been  a  member  continuously  at  least  three 
years  may  borrow  from  the  pension  fund,  subject  to  such  rules  and  regulations 
as  may  be  approved  by  such  board,  an  amount  not  exceeding  40 
per  centum  of  the  amount  of  his  accumulated  contributions  provided  that 
the  amount  so  borrowed  together  with  interest  hereon,  can  be  repaid  before 
attainment  of  age  50  years  by  additional  deductions  of  10  per  centum 
from  his  compensation  made  at  the  same  time  compensation  is  paid  to  the 
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member.  The  amount  so  borrowed  together  with  interest  at  the  rate 
of  6  per  centum  per  annum  on  any  unpaid  balance  thereof  shall  be  repaid  to  the 
pension  fund  in  equal  installments  by  deduction  from  the  compensation  of  the 
member  at  the  time  the  compensation  is  paid,  but  such  installments  shall  be  at 
least  5  per  centum  of  the  member's  earnable  compensation  and  at  least  sufficient 
to  repay  before  attainment  of  age  50  years,  the  amount  borrowed  with  interest 
thereon.  Notwithstanding  anything  to  the  contrary  in  this  article,  the  additional 
deductions  required  to  repay  the  loan  shall  be  made,  and  the  interest  paid  on 
the  loan  shall  be  credited  to  the  proper  funds  of  the  pension  fund.  In  lieu  of 
loan,  any  member  whose  rate  of  contribution  is  cancelled,  may  withdraw  from 
his  account  and  may  restore  thereto  in  any  year  as  he  may  elect  any  sum  in 
excess  of  the  maximum  in  his  annuity  savings  account  and  due  thereto  at  the 
end  of  the  calendar  year  in  which  he  became  entitled  to  cancel  his  rate.  The 
actuarial  equivalent  of  any  unpaid  balance  of  a  loan  at  the  time  any  benefit 
may  become  payable  shall  be  deducted  from  the  benefit  otherwise  payable.  Code, 
Sec.  B19-7.32. 

2.  The  City  Fire  Department  Plan:  Article  I-B  Plan 

a.  Coverage 

The  coverage  under  the  Article  I-B  Plan  is  the  same  as  that  of  the 
Article  I-A  Plan.  The  actual  participation  is  optional  with  the  em- 
ployee— he  or  she  may  decide  which  plan  to  participate  in. 

b.  Funding 

The  Article  I-B  Plan  has  two  distinct  funds,  the  retirement  allow- 
ance accumulation  fund  and  the  retirement  allowance  reserve  fund. 
Code,  Sec.  B  19-7.64.  Both  the  participating  employee  and  the  City 
contribute  towards  funding  the  plan.  The  actuary  computes  for  each 
member  a  periodic  contribution  which,  as  a  percentage  of  the  compen- 
sation of  the  employee  at  a  constant  rate,  will  fund  the  retirement 
allowance  to  which  the  member  will  become  entitled.  The  member  and 
the  city  both  contribute  percentages  of  that  amount.  Code,  Sec.  B19- 
7.65(b),  (c).  After  October  1,  1951,  twenty-five  percent  of  the  pro- 
portion is  contributed  by  the  member  and  seventy-five  percent  by  the 
City.  Code,  Sec.  B19-7.65. 

Contributions  to  the  retirement  allowance  reserve  fund  are  made 
in  the  amounts  required  to  currently  pay  pensions  due.  Amounts 
which  are  not  due  are  retained  in  the  retirement  allowance  accumula- 
tion fund. 

c.  Financing 

The  same  as  the  Article  I-A  plan. 

ol.  Fiduciary  standards 

While  there  are  many  similarities  between  the  fiduciary  provisions 
applicable  to  the  Article  I-A  Plan  and  those  applicable  to  the  Article 
I-B  Plan,  there  are  distinct  limitations  on  the  investment  power  of 
the  Board  of  Trustees.  Under  both  Plans,  the  Board  of  Trustees  has 
the  investment  power.  Under  the  Article  I-B  Plan,  however,  the  limi- 
tations expressed  in  the  Code  are  those  applied  to  savings  banks,  ex- 
cept that : 

b.  Notwithstanding  the  provisions  of  subdivision  two  of  section  one  hundred 
seventy-seven  of  the  retirement  and  social  security  law,  or  any  other  provision 
of  law  to  the  contrary,  the  amounts  which  may  be  invested  by  the  pension  fund 
in  securities  pursuant  to  the  provisions  of  paragraphs  (a),  (b),  (c),  (d),  (e) 
and  (f)  of  subdivision  twenty-six  of  section  two  hundred  thirty-five  of  the  bank- 
ing law,  shall  be  subject  to  the  following  maximum  limits,  in  lieu  of  any  such 
limits  imposed  by  any  other  provision  of  law  : 
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(1)  Not  more  than  fifty  percent  of  the  assets  of  the  pension  fund  shall  be 
invested  in  such  securities  ;  and 

(2)  Not  more  than  five  percent  of  such  assets  shall  be  invested  in  the  securi- 
ties of  any  one  corporation  and  its  subsidiaries  ;  and 

(3)  Not  more  than  two  percent  of  the  total  issued  and  outstanding  equity 
securities  of  any  one  corporation  shall  be  owned  by  the  pension  fund.  Code,  Sec. 
B19-7.69(b). 

F.  The  New  York  City  Teachers'*  Retirement  System 

The  New  York  City  Teachers'  ^Retirement  System  (City  Teachers' 
Plan)  is  organized  in  a  manner  like  that  of  the  State  Teachers'  Plan, 
to  provide  actuarially  funded  retirement  benefits  for  the  teachers  in 
City  schools.  The  governing  body  is  the  Teachers'  Retirement  Board 
(Board). 

1.  Coverage 

The  City  Teachers'  Plan  includes  all  members  of  the  Teachers'  Re- 
tirement Association,  which  includes  "all  teachers"  and  "transferred 
contributors."  Code,  Sec.  B20-3.0.  For  this  plan,  "teacher"  means : 

the  superintendent  of  schools,  the  associate  superintendents,  the  assistant  super- 
intendents, the  director  and  the  assistant  director  of  the  divisions  of  reference 
and  research,  the  director  and  the  assistant  directors  of  the  bureau  of  compul- 
sory education,  school  census  and  child  welfare,  attendance  teachers  and  specially 
certified  attendance  officers  who  are  first  employed  by  the  New  York  City  board 
of  education  on  or  after  September  first,  nineteen  hundred  sixty-eight,  attendance 
teachers  and  specially  certified  attendance  officers  who  were  members  of  the  New 
York  City  board  of  education  retirement  system  and  who,  on  or  before  December 
thirty-first,  nineteen  hundred  sixty-nine  gave  notice  to  the  said  board  of  educa- 
tion retirement  system  of  their  intention  to  transfer  to  the  New  York  City 
teachers'  retirement  system,  the  director  of  attendance,  assistant  director  of 
attendance,  chief  attendance  officer,  division  supervising  attendance  officers,  and 
district  supervising  attendance  officers  of  the  bureau  of  compulsory  education, 
school  census  and  child  welfare,  supervisors  of  school  social  workers,  who  are 
first  employed  by  the  .New  York  City  board  of  education.  *  *  *  or  who  were  mem- 
bers of  the  New  York  City  board  of  education  retirement  system  and  who  on  or 
before  December  thirty-first,  nineteen  hundred  seventy,  gave  notice  to  the  said 
board  of  education  retirement  system  of  their  intention  to  transfer  to  the  New 
York  City  teachers'  retirement  system,  the  members  of  the  board  of  examiners, 
the  directors  and  the  assistant  directors  of  special  branches,  the  supervisor  and 
assistant  supervisors  of  lectures,  all  principals,  vice-principals,  assistants-to- 
principals,  heads  of  departments,  and  all  regular  and  special  teachers  of  the 
public  day  schools  of  the  city,  and  all  employees  of  the  board  of  education  ap- 
pointed to  regular  positions  in  the  service  of  the  public  schools  at  annual  salaries 
and  whose  appointments  were  made  or  shall  be  made  from  eligible  lists  prepared 
as  the  result  of  examinations  held  by  the  board  of  examiners  of  the  board  of 
education.  (Subd.  7  amended  by  L.  1969,  ch.  507,  May  10;  L.  1970,  ch.  769,  May  12.) 
Cole.  Sec.  B20-1.0. 

2.  Funding 

The  system  has  six  component  funds,  into  which  both  the  teachers 
covered  by  the  plan  and  the  City  contribute.  The  contribution  rate  for 
teachers  varies,  depending  upon  whether  the  teachers  elect  to  make 
optional  additional  payments  for  higher  pension. 

The  teachers  contribute  an  amount,  actuarially  computed,  which,  to- 
gether with  the  interest  which  will  accumulate  on  the  contributions, 
will  provide  an  annuity  of  twenty-five  percent  of  his  or  her  average 
salary.  The  deductions,  however,  may  not  exceed  fifteen  percent.  Code, 
Sec.  B20-20.0(2).  Optional  additional  contributions  up  to  six  percent 
are  also  permitted.  Code,  Sec.  B20-20.0  (4) . 
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The  City  contributes  to  the  funding  of  the  Plan.  It  will  contribute 
to  the  expense  fund  in  an  amount  sufficient  to  defray  costs  of  adminis- 
tration ot  the  plan.  Code,  Sec.  B20-25.0. 

The  City  also  contributes  to  the  contingent  reserve  fund,  in  an 
amount  for  normal  contributions  and  deficiency  contributions.  These 
two  contributions  are  defined  by  the  Code : 

b.  Normal  contribution. —  (1)  Upon  the  basis  of  the  latest  mortality  and  other 
tables  herein  authorized  and  regular  interest,  the  actuary  shall  determine  the 
amount  of  the  total  liability  for  all  benefits  provided  in  this  title  on  account 
of  all  contributors  and  beneficiaries,  excluding  the  liability  on  account  of  future 
increased-take-home-pay  contributions,  if  any,  the  liability  for  benefits  attributa- 
ble to  the  annuity  savings  fund  and  to  the  variable  annuity  savings  fund  and  the 
liability  attributable  to  the  pension  reserve  fund  number  two. 

(2)  The  normal  rate  of  contribution  shall  be  the  rate  per  centum  obtained: 

(a)  by  adding  together : 

(i)  the  present  value  of  all  required  future  primary  deficiency  contributions 
and  of  all  required  future  secondary  deficiency  contributions ;  and 

(II)  the  total  funds  on  hand,  excluding  the  amount  in  the  annuity  savings 
fund  and  In  the  variable  annuity  savings  fund  and  in  pension  reserve  fund 
number  two  but  including  the  amount  of  any  unpaid  money  appropriated  pursu- 
ant to  section  B20-30.0  of  the  code ;  and 

(b)  by  subtracting  from  the  amount  of  the  total  liability  determined  pursuant 
to  paragraph  one  of  this  subdivision  b  the  sum  resulting  from  the  addition  pre- 
scribed by  subparagraph  (a)  of  this  paragraph  two  ;  and 

(c)  by  dividing  the  remainder  resulting  from  the  applicable  subtraction  pre- 
scribed by  subparagraph  (b)  of  this  paragraph  two  by  one  per  centum  of  the 
present  value  of  the  prospective  future  salaries  of  all  contributors,  as  computed 
on  the  basis  of  the  latest  mortality  and  service  tables  adopted  pursuant  to  section 
B20-13.0  of  this  title,  and  on  the  basis  of  regular  interest. 

(8)  The  normal  rate  of  contribution  shall  be  determined  and  certified  by  the 
actuary  after  a  valuation  and  shall  continue  in  force  until  a  new  valuation  and 
certification.  Such  valuations  shall  be  made  at  such  times  as  the  actuary  shall 
determine. 

(4)  The  city  shall  not  pay  a  normal  contribution  to  the  contingent  reserve 
fund  in  the  fiscal  year  nineteen  hundred  seventy-one-nineteen  hundred  seventy- 
two  or  in  the  fiscal  year  nineteen  hundred  seventy-two-nineteen  hundred 
seventy-three. 

(5)  The  city  shall  pay  to  the  contingent  reserve  fund  in  the  fiscal  year  nine- 
teen hundred  seventy-two-nineteen  seventy-three,  in  addition  to  any  other 
amounts  payable  to  such  fund  by  the  city  in  such  year,  the  sum  of  twenty-three 
million  five  hundred  thou.sand  dollars,  as  a  special  contribution. 

(6)  The  amount  of  "the  normal  contribution  due  from  the  city  to  the  con- 
tingent reserve  fund  with  respect  to  the  fiscal  year  nineteen  hundred  seventy-one- 
nineteen  hundred  seventy-two  and  with  respect  to  each  fiscal  year  thereafter 
shall  be  the  amount  obtained  by  multiplying  the  normal  rate  of  contribution  by 
the  aggregate  annual  salaries  of  the  members  on  June  thirtieth  of  the  fiscal  year 
•with  respect  to  which  such  amount  is  due  and  shall  be  payable  with  regular 
interest  thereon  in  the  second  fiscal  year  following  such  June  thirtieth.  (Subd. 
b  amended  by  L.  1971,  ch.  407,  June  9,  eff.  July  1.) 

c.  Primary  deficiency  contributions. — The  primary  deficiency  contribution  shall 
be  an  amount  which,  when  paid  to  the  contingent  reserve  fund  in  thirty-five  equal 
annual  installments,  shall  be  the  actuarial  equivalent,  on  the  basis  of  four  per- 
centum  interest,  of  the  difference  between  (1)  the  accrued  liability,  excluding 
the  liability  for  benefits  attributable  to  the  annuity  savings  fund  and  to  the  pen- 
sion reserve  fund  number  two,  on  June  thirtieth,  nineteen  hundred  sixty-seven  and 
(2)  the  total  funds  on  hand,  excluding  the  amount  in  the  annuity  savings  fund 
and  in  pension  reserve  fund  number  two. 

d.  Whenever  the  board,  upon  recommendation  by  the  actuary,  shall  determine 
that  It  Is  necessary  to  Increase  the  reserves  held  In  the  annuity  reserve  fund,  the 
pension  reserve  fund  number  one  or  the  pension  reserve  fund  number  two,  the 
board  may  direct  that  the  amount  so  needed  shall  be  transferred  thereto  from  the 
contingent  reserve  fund. 
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e.  Contributions  shall  be  paid  into  the  contingent  reserve  fund  in  the  manner 
and  to  the  extent  specified  by  section  B20-41.1  of  the  code,  to  provide  reserves- 
for-increased-take-home-pay. 

f.  (1)  The  city  shall  pay  to  the  contingent  reserve  fund,  in  the  manner  pro- 
vided in  this  subdivision  f,  the  additional,  accrued  employer  cost  of  providing 
the  rights,  privileges  and  benefits  conferred  : 

(a)  by  subdivisions  eighteen-a  and  eighteen-b  of  section  B2O-1.0  of  the  code 
(relating  to  an  improved  salary  base  for  computing  the  benefits  of  certain  con- 
tributors and  discontinued  members)  ;  and 

( b )  by  section  B  20-41.2  of  the  code  ( relating  to  he  twenty-year  pension  plan ) 
upon  contributors  who  elect  such  rights,  benefits  and  privileges  pursuant  to 
subdivision  a  of  such  section ;  and 

(c)  by  section  B20-41.3  of  the  code  (relating  to  the  age-fifty-five-increased- 
benefits  pension  plan),  paragraph  f  of  subdivision  one  of  Section  B20— 41.0  of 
the  code  (relating  to  eligibility  of  age-fifty-five-increased-benefits  pension  plan 
contributors  for  service  retirement)  and  paragraph  e  of  subdivision  one  of  sec- 
tion B20-44.0  of  the  code  (relating  to  service  retirement  pensions  payable 
to  age-fifty-five-increased-benefits  pension  plan  contributors),  upon  contributors 
who  elect  such  rights,  benefits  and  privileges  pursuant  to  subdivisions  a  and  b 
of  such  section  B  20-41.3. 

(2)  Such  additional  accrued  cost  shall  consist  of  an  amount,  which  shall  be 
computed  by  the  actuary,  equal  to  the  additional  accrued  liability  of  the  retire- 
ment system,  as  of  July  first,  nineteen  hundred  seventy,  for  such  rights,  benefits 
and  privileges. 

(3)  The  city  shall  pay  to  the  contingent  reserve  fund,  in  thirty-five  equal 
annual  installments,  beginning  with  the  fiscal  year  of  the  city  commencing  on 
July  first,  nineteen  hundred  seventy-two,  an  amount  which,  when  so  paid  in 
such  installments,  shall  be  the  actuarial  equivalent  of  the  sum  constituting  the 
additional  accrued  cost  computed  pursuant  to  paragraph  two  of  this  subdivision  f. 

(4)  The  installments  required  to  be  paid  by  the  city  pursuant  to  the  pro- 
visions of  paragraph  three  of  this  subdivision  f  shall  be  collectively  known  as 
the  "secondary  deficiency  contributions".  (Amended  by  L.  1970,  ch.  274,  April  29.) 
Code,  Sec.  B20-26.0. 

3.  Financing 

The  order  for  the  City  to  contribute  towards  the  fundings  of  the 
City  Teachers'  Plan  is  couched  in  mandatory  language.  Therefore,  an 
article  78  proceeding  would  appear  available.  Furthermore,  there  is  a 
guarantee  of  funding  for  the  pension  plan,  which  states  that 

regular  interest,  charges  payable,  the  creation  and  maintenance  of  reserves  in 
the  contingent  reserve  fund  and  the  maintenance  of  annuity  reserves,  pension 
reserves  and  reserves-for-increased-take-home-pay  as  provided  for  in  this  title 
and  the  payment  of  all  pensions,  pensions-providing-for-increased-take-home-pay, 
annuities,  retirement  allowances,  refunds,  death  benefits,  and  any  other  benefits 
granted  under  the  provisions  of  this  title,  are  hereby  made  obligations  of  the 
city.  Code,  Sec.  B20-30.0. 

The  obligation  of  the  City  to  fund  the  plan  may,  therefore,  also  be 
enforced  by  suit  against  the  City. 

Jp.  Fiduciary  standards 
The  control  of  the  investment  activities  and  of  the  funds  of  the  City 
Teachers'  Plan  is  vested  in  the  Board.  The  Retirement  Board  has 

exclusive  control  and  management  of  such  funds,  and  shall  have  full  power  to 
invest  the  same,  subject  to  the  terms,  conditions,  limitations  and  restrictions 
imposed  by  law  upon  savings  banks  in  the  making  and  disposing  of  investments 
by  savings  banks;  and,  subject  to  like  terms,  conditions,  limitations,  and  re- 
strictions, such  trustees  shall  have  full  power  to  hold,  purchase,  sell,  assign, 
transfer,  or  dispose  of  any  of  the  securities  and  investments  in  which  any  of 
the  funds  provided  for  by  this  title  shall  have  been  invested  as  well  as  of  the 
proceeds  of  such  investments,  and  of  any  moneys  belonging  to  such  funds.  Code, 
Sec.  B20-31.0. 


634 


The  custody  of  the  funds,  however,  is  vested  in  the  comptroller.  Code, 
Sec.  R20-33.0.  He  or  she  may  designate  a  deputy  comptroller  to  act 
in  li is  or  her  place  at  meetings  of  the  retirement  board,  and  the  deputy 
may,  therefore,  act  in  all  capacities  as  comptroller  with  regard  to  these 
particular  funds.  Code,  Sec.  B20-33.0. 

There  is  a  general  prohibition  against  members  and  employees  of 
the  Retirement  Board  having  interests  in  the  investments  of  the 
financial  activities  of  the  Plan.  The  prohibition  states  that: 

Except  as  provided  in  this  title,  the  members  and  employees  of  the  retirement 
board  are  prohibited  from  having  any  interest,  directly  or  indirectly,  in  the 
pains  or  profits  of  any  investment  made  by  the  retirement  board  or  as  such, 
directly  or  indirectly,  from  receiving  any  pay  or  emolument  for  their  services. 
The  members  and  employees  of  such  retirement  board,  directly  or  indirectly,  for 
themselves  or  as  agents  or  partners  of  others,  shall  not  borrow  any  of  its  funds 
or  deposits  or  in  any  manner  use  the  same  except  to  make  such  current  and 
necessary  payments  as  are  authorized  by  such  board ;  nor  shall  any  such  member 
or  employee  become  an  endorser  or  surety  or  become  in  any  manner  an  obligor 
for  moneys  loaned  by  or  borrowed  by  such  board.  Code,  Sec.  B20-36.0. 

Yet,  it  should  be  noted  that  loans  may  be  made  to  other  employees  of 
the  Plan,  subject  to  the  following  restrictions: 

Any  teacher  in  city-service,  who  shall  have  been  a  contributor  continuously 
for  at  least  three  years,  may  borrow  from  the  retirement  system,  subject  to  such 
rules  and  regulations  as  may  be  approved  by  such  board,  an  amount  not  exceed- 
ing fifty  per  cent  of  the  sum  of  the  amount  of  his  accumulated  deductions  and 
his  account  in  the  variable  annuity  savings  fund,  provided  that  the  amount  so 
borrowed,  together  with  interest  thereon,  can  be  repaid  within  four  years  by 
additional  deductions  from  his  compensation,  made  at  the  same  time  compensa- 
tion is  paid  to  the  contributor.  The  amount  so  borrowed,  together  with  interest 
at  the  rate  of  two  per  cent  higher  than  the  rate  of  regular  interest  applicable 
to  the  member  on  any  unpaid  balance  thereof,  shall  be  repaid  to  the  retirement 
system  in  equal  installments  within  a  period  not  in  excess  of  four  years  by 
deduction  from  the  compensation  of  the  contributor  at  the  same  time  the  com- 
pensation is  paid,  but  such  installments  shall  be  at  least  five  per  cent  of  the 
contributor's  earnable  compensation;  provided,  however,  that  the  entire  balance 
of  any  loan,  together  with  interest,  may  be  paid  by  the  contributor  at  any  time 
within  the  period  allotted  for  the  repayment  of  the  loan.  However,  the  loan 
shall  be  limited  to  a  sum  which  shall  not  require  for  repayment  an  amount  in 
excess  of  twenty-five  per  cent  of  the  contributor's  salary.  The  above  repayment 
shall  be  in  addition  to  the  rate  of  contribution  for  annuity  purposes  previously 
certified  to  the  contributor  by  the  retirement  board.  Each  loan  made  pursuant 
to  this  section  shall  be  insured  by  the  retirement  system,  without  cost  to  the 
member,  against  the  death  of  such  member  in  an  amount  up  to  but  not  exceeding 
two  thousand  dollars  as  follows : 

1.  Until  thirty  days  have  elapsed  after  the  making  thereof,  no  part  of  the 
loan  shall  be  insured. 

2.  From  the  thirtieth  through  the  fifty-ninth  day  after  the  making  thereof, 
twenty-five  per  cent  of  the  present  value  of  the  outstanding  loan  shall  be  insured. 

3.  From  the  sixtieth  through  the  eighty-ninth  day  after  the  making  thereof, 
fifty  per  cent  of  the  present  value  of  the  outstanding  loan  shall  be  insured. 

4.  On  and  after  the  ninetieth  day  after  the  making  thereof,  all  of  the  present 
value  of  the  outstanding  loan  shall  be  insured.  Upon  the  death  of  a  member,  the 
amount  of  insurance  so  payable  shall  be  credited  to  his  accumulated  deductions. 
Notwithstanding  anything  to  the  contrary  in  this  title,  the  addition  deductions 
required  to  repay  the  loan  shall  be  made,  and  the  interest  paid  on  the  loan  shall 
be  credited  to  the  proper  funds  of  the  retirement  system.  The  actuarial  equiv- 
alent of  any  unpaid  balance  of  a  loan  at  the  time  any  benefit  may  become  payable 
shall  be  deducted  from  any  benefit  otherwise  payable,  in  accordance  with  rules 
and  regulations  adopted  by  the  retirement  board  for  this  purpose.  (Amended 
by  L.  1058,  oh.  158;  L.  1950,  ch.  529,  July  1;  L.  1964,  ch.  314,  April  3;  L.  1968, 
eh.  286,  May  14.)  Code,  Sec.  R20-37.0. 

The  Retirement  Board  is  authorized  and  directed  to  enter  into 
contracts  with  agencies  which  yrill  invest  and  administer  the  annuity 
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funds.  Code,  Sec.  B20-57.0.  The  Code  provides  that  the  contract  may 
be  with  one  agency  or  more,  but  may  not  exceed  five  years  with  any 
one  agency.  It  may,  however,  be  renewed  after  five  years.  The  contract 
is  to  be  filed  with  the  New  York  State  Superintendent  of  Insurance. 
Code,  Sec.  B20-57.0.  Alternative  provisions  on  the  investment  and 
supplementary  provisions  decree  that : 

b.  The  retirement  board  as  an  alternative  to  entering  into  a  contract  or  con- 
tracts as  provided  in  subsection  a  hereof,  may,  only  to  the  extent  permitted 
by  the  insurance  law,  enter  into  a  variable  payment  annuity  contract  or  con- 
tracts with  insurance  companies  providing  for  the  benefits  payable  under  the 
variable  annuity  program. 

c.  The  variable  annuity  funds  shall,  for  investment  purposes,  be  treated  as 
a  single  fund  but  may  be  invested  by  more  than  one  agency. 

d.  Notwithstanding  the  provisions  of  any  state  or  city  law  to  the  contrary,  the 
assets  of  the  variable  annuity  funds  may  be  invested  in  such  equities  and  other 
securities  as  are  permissible  for  domestic  life  insurance  companies  or  saving 
banks,  subject  to  the  following  limitations: 

1.  No  investment  shall  be  made  in  the  stock,  shares  or  securities  convertible 
into  stock  or  shares  of  any  one  corporation  and  its  subsidiaries  which,  at  the 
time  such  investment  is  made  will  cause  the  aggregate  market  value  of  the  stock, 
shares  and  securities  convertible  into  stock  or  shares  of  such  corporation  and 
its  subsidiaries  owned  by  the  variable  annuity  funds  to  exceed  five  per  cent  of 
the  aggregate  market  value  of  the  assets  of  such  funds. 

2.  Not  more  than  two  per  cent  of  the  issued  and  outstanding  stock,  shares  or 
securities  convertible  into  stock  or  shares  of  any  class  of  any  one  corporation 
shall  be  owned  by  such  funds. 

The  foregoing  provisions  shall  not  limit  the  investment  of  the  assets  of  variable 
annuity  funds  in  municipal,  county,  state,  federal  or  corporate  obligations,  not 
convertible  into  stock  or  shares,  otherwise  permitted  by  law.  (Subd.  d  amended 
by  L.  1968,  ch.  169,  April  8.) 

e.  Investment  income  and  appreciation  and  depreciation  of  the  assets  shall 
be  allocated  to  the  individual  variable  annuity  funds  on  a  proportionate  basis 
as  of  the  end  of  each  month. 

f.  Section  B20-32.0,  B2O-33.0  and  B20-34.0  shall  not  apply  to  the  variable  an- 
nuity funds. 

g.  Deposits  and  transfers  to  the  variable  annuity  savings  fund  and  the  variable 
pension  accumulation  fund  pursuant  to  section  B20-55.0  shall  be  converted 
at  once  into  units  of  equal  value.  At  the  end  of  each  month,  the  number  of  units 
in  the  accounts  of  each  individual  in  each  such  fund  shall  be  increased  by 
0.3274  per  cent,  the  percentage  by  which  a  sum  of  money  is  increased  in  one 
month  if  invested  at  an  effective  rate  of  interest  of  four  per  cent  per  year. 
Residual  fractions  of  a  unit  shall  be  determined  to  the  nearest  hundredth  of 
a  unit. 

h.  The  value  of  a  unit  for  January  nineteen  hundred  sixty-eight  shall  be  ten 
dollars.  For  any  month  thereafter  it  shall  be  determined  in  accordance  with 
paragraphs  one,  two  and  three  following: 

1.  For  any  month  preceding  the  month  in  which  the  method  set  forth  in 
paragraph  two  below  is  applicable,  the  value  of  a  unit  shall  be  equal  to  the 
combined  assets  of  the  variable  annuity  savings  fund  and  the  variable  pension 
accumulation  fund  at  the  beginning  of  such  month,  divided  by  the  total  number 
of  units  then  in  the  individual  accounts  in  such  funds. 

2.  The  retirement  board  shall  establish  the  first  month  for  which  the  method 
set  forth  in  this  paragraph  applies.  For  such  first  month,  and  for  any  month 
thereafter,  the  value  of  a  unit  shall  be  equal  to  the  value  of  a  unit  for  the  pre- 
ceding month,  multiplied  by  a  factor  which  is  equal  to  the  ratio  of  (i)  the  amount 
resulting  from  ten  thousand  dollars  invested  for  one  month  at  a  rate  equal  to 
(I)  the  average  rate  of  investment  results  (including  market  value  changes) 
in  the  variable  annuity  funds  during  the  preceding  month,  less  (II)  the  rate 
at  which  expenses  are  charged  against  such  funds  during  such  preceding  month 
pursuant  to  subdivision  j  of  this  section,  and  less  (III)  the  rate  at  which 
expenses  and  transfers  for  such  preceding  month  are  charged  or  deducted  from 
the  variable  annuity  funds,  other  than  the  variable  contingency  reserve  fund, 
pursuant  to  subdivision  k  of  this  section  and  subdivision  c  of  section  B20-64.0, 
respectively,  to  (ii)  ten  thousand  thirty-two  dollars  and  seventy-four  cents,  the 
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amount  of  ten  thousand  dollars  invested  for  one  month  at  an  effective  rate  of 
interest  of  four  per  cent  per  year.  Such  average  rate  of  investment  results,  net 
of  such  expense  charges  and  such  transfers,  shall  be  determined  in  accordance 
with  rules  and  procedures  established  by  the  retirement  board. 

3.  Unit  values  shall  be  determined  to  the  nearest  tenth  of  a  cent.  (Subd.  h 
amended  by  L.  1968,  ch.  925,  June  22.) 

i.  The  retirement  board  shall: 

1.  Publish,  or  provide  for  the  publication  of,  an  annual  report  of  the 
operations  of  the  variable  annuity  funds. 

2.  Furnish,  or  provide  for  the  furnishing  of,  to  each  contributor  who  has 
units  credited  to  him  in  the  variable  annuity  savings  fund  and  the  variable 
pension  accumulation  fund  an  annual  statement  showing,  as  of  the  begin- 
ning of  the  current  year,  the  value  of  a  unit  in  such  funds  and  the  number 
of  units  credited  to  him  in  each  fund. 

j.  Expenses  incurred  in  the  operation  and  administration  of  the  variable  an- 
nuity funds  shall  be  charged  against  such  funds. 

k.  The  retirement  board  shall  prepare  an  annual  estimate  of  the  additional 
expenses,  if  any,  it  has  incurred  that  are  attributable  to  the  variable  annuity 
program.  An  amount  equal  to  such  additional  expenses  shall  be  transferred  from 
the  variable  annuity  funds  other  than  the  variable  contingency  reserve  fund, 
on  a  proportionate  basis,  to  the  expense  fund.  Such  transfer  shall  be  made  in 
twelve  equal  monthly  instalments  immediately  following  the  month  in  which 
such  estimate  is  made,  except  that^the  transfer  with  respect  to  additional  ex- 
penses incurred  before  January  first,  nineteen  hundred  sixty-eight,  shall  be 
made  in  from  twelve  to  sixty  equal  monthly  instalments,  at  the  discretion  of 
the  retirement  board. 

1.  Assets  shall  be  valued  at  their  market  value  or,  in  the  absence  of  a  readily 
available  market  value,  then  at  a  fair  market  value  as  determined  in  accordance 
with  accepted  practices.  (Added  by  L.  1966  ch.  544  June  7.)  Code,  Sec.  B20-57.0. 

G.  The  Board  of  Education  Retirement  System 

The  Board  of  Education  is  permitted  by  statute  to  establish  its  own 
pension  and  retirement  system  for  its  employees.  EL,  Sec.  2575.  This 
is  the  only  pension  or  retirement  program  in  the  City  of  New  York 
which  operates  under  statutory  law  rather  than  under  the  Code. 

1.  Coverage 

The  retirement  system  for  the  New  York  City  Board  of  Education 
requires  participation  of : 

all  civil  employees  permanently  employed  by  said  board  other  than  superin- 
tendents and  teachers  who  may  now  be  retired  under  the  provisions  of  other 
retirement  laws.  In  any  city  in  which  there  is  a  bureau  of  compulsory  education, 
school  census,  and  child  welfare  established  under  the  provisions  of  this  chap- 
ter, all  persons,  except  for  attendance  teachers  and  specially  certified  attend- 
ance officers  *  *  *  and  further,  except  for  the  director  of  attendance,  assistant 
director  of  attendance,  chief  attendance  officer,  division  supervising  attendance 
officer,  supervisors  of  school  social  workers,  ♦  *  *  provided  that  any  such  per- 
son who  was  *  *  •  a  member  of  another  retirement  system  in  such  city  may 
continue  such  membership  so  long  as  he  or  she  holds  an  office  or  position  in  such 
bureau.  EL,  Sec.  2575(a). 

2,  Funding 

The  plan  appears  to  be  funded  on  a  "pay  as  you  go"  system.  The 
statute  declares  that : 

The  board  of  estimate  or  the  board  of  estimate  and  apportionment  in  a  city 
having  such  body,  and  in  other  cities  the  officers  or  bodies  performing  the  func- 
tions similar  to  those  of  a  board  of  estimate  *  *  *  shall  appropriate  annually 
a  sum  necessary  to  pay  the  expenses  of  the  administration  of  this  section,  except 
that  in  the  city  of  New  York  such  appropriations  shall  be  made  pursuant  to 
chapter  six  of  the  New  York  city  charter,  and  also  to  pay  such  pensions  to  the 
employees  herein  described  as  they  may  be  entitled  to  receive  annually  under  the 
rules  and  regulations  •  •  •  .  EL,  Sec.  2575(a). 

There  appears  to  be  no  provision  in  the  Board  of  Education's  Plan 
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for  participant  contributions  and,  therefore,  the  plan  appears  to  be 
noncontributory. 

3.  Financing 

The  obligation  of  the  City  of  New  York  to  appropriate  the  moneys 
required  to  run  the  Board  of  Education  Plan  is  phrased  in  mandatory 
terms,  substantiating  an  article  78  proceeding.  The  statute  says  that: 

In  a  city  which  had,  according  to  the  federal  census  of  nineteen  hundred 
forty,  a  population  of  one  millon  or  more,  such  estimate  shall  be  filed  with  the 
mayor.  If  the  total  amount  requested  in  such  estimate  shall  be  equivalent  to  or 
less  than  four  and  nine-tenths  mills  on  every  dollar  of  assessed  valuation  of  the 
real  property  of  such  city  liable  to  taxation,  the  city  shall  appropriate  such 
amount.  If  the  total  contained  in  such  estimate  shall  exceed  the  said  sum  *  *  * 
such  estimate  shall,  as  to  such  excess,  be  subject  to  consideration  and  such  action 
by  the  board  of  estimate,  the  council  and  the  mayor  as  that  taken  upon  depart- 
mental estimates  submitted  to  the  mayor  *  *  *  .  EL,  Sec.  2576(5). 

Therefore,  the  financing  guaranty  of  article  78  proceeding,  would 
only  apply  to  the  extent  that  the  sums  needed  did  not  exceed  4/10 
mills. 

A  specific  provision  regarding  New  York  City  is  also  added  with 
regard  to  the  financing  of  the  pension  funds  for  the  Board  of 
Education. 

In  a  city  having  a  population  of  one  million  or  more,  such  city  may  in  its  dis- 
cretion annually  cause  to  be  raised  such  sums  of  money  as  may  be  required  for 
the  purposes  enumerated  in  paragraph  c  of  subdivision  one  of  section  twenty-five 
hundred  seventy-six  of  this  article,  in  the  manner  provided  by  law  for  the  raising 
of  money  for  such  purposes.  EL,  Sec.  2579. 

The  significance  of  this  provision  is  to  authorize  the  City  of  New 
York  to  raise  the  funds  for  the  Board  of  Education  Plan  in  any  man- 
ner it  raises  funds  for  other  pension  funds. 

If,.  Fiduciary  standards 
The  information  on  moneys  received  by  the  Board  of  Education  for 
its  account  and  expenditures  is  to  be  included  either  in  the  annual 
financial  statement  of  the  fiscal  officer,  board  of  estimate  or  other 
official  body,  or  in  a  report  of  the  Board  of  Education.  EL,  Sec.  2577. 
Furthermore,  the  funds  for  the  Board  of  Education  are  to  be  segre- 
gated from  other  City  funds,  and  disbursed  under  authority  of  the 
Board  of  Education  on  written  orders  drawn  on  the  city  treasurer. 
EL,  Sec.  2580.  It  is  unlawful  for  the  city  treasurer  or  other  authorized 
individual  to  permit  disbursal  of  these  funds  for  any  other  purposes. 
EL,  Sec.  2580(4).  Bonds  may  be  required  of  employees.  EL,  Sec.  2584. 

H.  The  closed  funds:  The  New  York  City  Department  of  Street- 
Cleaning  Relief  and  Pension  System,  the  New  York  City  De- 
partment of  Health  Retirement  Plan,  the  BMT  System  Pension 
Fund,  and  the  IRT  System  Pension  Fund 
There  are  two  funds  which,  while  not  admitting  new  members,  still 
bear  note  in  a  discussion  of  New  York  City  Pension  Plans.  The  New 
York  City  Department  of  Street-Cleaning  Kelief  and  Pension  Sys- 
tem, the  New  York  City  Department  of  Health  Retirement  Plan,  the 
BMT  System  Pension  Fund,  and  the  IRT  System  Pension  Fund  are 
all  closed  funds. 

The  Street-Cleaning  Relief  Fund  consists  of  assets  held  on  the  date 
the  fund  became  inactive,  It  is  supported  and  maintained  by  contribu- 
tions and  by  income  from  other  sources,  such  as  forfeitures  and  pay 
deductions  of  its  members  for  unauthorized  absenses  or  for  suspen- 
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sions  or  fines,  and  certain  income  from  refuse  disposal  operations.  See 
Code,  Sec.  G51-3.0.  The  trustee  is  the  Commissioner  of  Sanitation  but 
he  receives  no  compensation  for  this  duty.  Code,  Sec.  G51^£.0.  He  is 
subject  to  bonding  requirements.  Code,  G5 1-5.0. 

The  membership  is  limited  to  those  who  were  members  on  Decem- 
ber 1,  1929,  and  their  dependent  beneficiaries.  Code,  Sec.  G51-1.0.  No 
full-time  employment  was  required  for  participation.  Code,  Gol-2.0. 
Contributions  were  made  by  both  the  participants  and  the  employer, 
and  the  level  of  contributions  may  not  be  raised  after  the  closure  of 
the  plan.  It  may  however  be  reduced  or  excused.  Code  Sees.  G51-3.2, 
3.3,  and  3.4. 

The  Health  Department  Pension  Fund  was  closed  on  October  1, 
1920.  Code,  Sec.  G51-52.0.  The  assets  of  the  fund  consist  of  its  capital 
on  that  date,  certain  contributions  from  members  and  income  from 
certain  fines  and  license  permit  fees.  Code,  Sec.  G51-53.0.  The  board 
of  estimate  are  trustees  of  the  plan.  Code,  Sec.  G51-54.0. 

V.  CONCLUSIONS 

The  pension  and  retirement  plans  of  both  the  State  of  New  York 
and  the  City  of  New  York  are  complex  programs  for  furnishing  em- 
ployees substantial  benefits  at  retirement  from  government  service. 
All  offer  actuarial  valuations,  in  general,  and  funding,  financing  and 
fiduciary  standards  which  must  be  adhered  to  under  statutes  or  ordi- 
nances. The  recent  attempts  by  the  New  York  Legislature  to 
declare  the  type  of  investment  which  the  pension  and  retirement  plans 
must  make  might  be  construed  as  raising  doubts  about  the  security  of 
the  various  funds,  but  the  decisions  of  the  State  Court  of  Appeals  in 
halting  this  action  would  seem  to  indicate  that  the  funds  in  such  plans 
have  at  least  some  measure  of  protection. 
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Appendix  A — Banking  Law  of  New  York  Section  235 

§  235.    Investment  of  funds 

A  savings  bank  may  invest  in  the  following  property  and  securities  and  no 
others : 

1.  Obligations  of  the  United  States,  or  those  for  which  the  faith  of  the  United 
States  is  pledged  to  provide  for  the  payment  of  the  interest  and  principal,  or 
those  for  which  annual  contributions  to  be  paid  pursuant  to  contract  by  the 
United  States  government  or  any  of  its  instrumentalities  in  accordance  with  an 
act  of  congress  entitled  the  "Housing  Act  of  1949",  are  pledged  as  security  for 
the  payment  of  the  interest  and  principal. 

2.  Obligations  of  this  state,  issued  pursuant  to  the  authority  of  any  law  of  the 
state,  or  those  for  which  the  faith  of  this  state  is  pledged  to  provide  for  the 
payment  of  the  interest  and  principal. 

3.  Obligations  of  any  state  of  the  United  States,  or  those  for  which  the  faith 
of  any  state  of  the  United  States  is  pledged  to  provide  for  the  payment  of  the 
interest  and  principal,  upon  which  there  is  no  default  and  upon  which  there  has 
been  no  default  for  more  than  ninety  days ;  provided,  that  within  ten  years  im- 
mediately preceding  the  investment  such  state  has  not  been  in  default  for  more 
than  ninety  clays  in  the  payment  of  any  part  of  principal  or  interest  of  any  debt 
duly  authorized  by  the  legislature  of  such  state  to  be  contracted  by  such  state 
after  the  first  day  of  January,  eighteen  hundred  seventy-eight,  except  debts  rep- 
resenting a  refunding  or  adjustment  of  any  indebtedness  originally  contracted  or 
in  existence  at  that  date  or  prior  thereto. 

4.  Obligations  of  or  those  for  which  the  faith  of  any  city,  county,  town,  village, 
school  district,  poor  district,  water  district,  sewer  district  or  fire  district  in  this 
state  is  pledged  to  provide  for  the  payment  of  princpal  and  interest,  provided 
that  they  were  issued  pursuant  to  law  and  faith  and  credit  of  the  issuing  munici- 
pal corporation  or  district  is  pledged  for  their  payment,  bonds  and  debentures 
or  other  obligations  of  any  public  authority  or  commission  or  similar  body  cre- 
ated or  approved  by  the  state  of  New  York  having  assets  of  not  less  than  fifty 
million  dollars ;  and  bonds  and  debentures  of  any  other  public  authority,  com- 
mission or  similar  body  which  is  legally  obligated  to  establish  rates  which  while 
any  debt  is  outstanding  will  provide  sufficient  revenues  for  the  cost  of  operation, 
maintenance  and  debt  service,  such  debt  service  to  include  interest  on  all  out- 
standing obligations  and  serial  maturities  and  sinking  funds,  provided  such  other 
authority,  commission  or  similar  body  shall  issue  financial  statements  at  least 
annually  which  shall  be  available  to  the  public,  shall  have  had  receipts  from 
operations  during  each  of  the  five  fiscal  years  immediately  preceding  date  of 
investment  sufficient  after  meeting  operation  and  maintenance  expenses  to  cover 
debt  service,  and  provided  further  that  the  revenues  available  for  debt  service 
received  during  the  fiscal  year  immediately  preceding  investment  or  the  average 
amount  available  for  debt  service  for  the  three  fiscal  years  preceding  investment 
shall  have  been  adequate  to  meet  the  maximum  annual  debt  service  of  the  bonds 
outstanding,  and  said  obligations  have  not  been  in  default  as  to  principal  or 
interest :  and  bonds,  debentures  or  other  obligations  of  any  public  authority  or 
commission  or  similar  body  created  by  the  state  of  New  York,  the  average  of 
receipts  from  the  operations  of  which,  during  the  three  years  immediately  pre- 
ceding the  date  of  investment,  after  meeting  operation  and  maintenance  ex- 
penses, were  not  less  than  one  hundred  twenty-five  percent  of  the  maximum  an- 
nual debt  service  on  the  bonds  outstanding  and  which  obligations  have  not  been 
in  default  as  to  principal  or  interest. 

5.  (a)  Obligations,  excluding  however,  non-negotiable  warrants,  of  any  city 
or  of  any  school  district  coterminous  with  or  which  includes  such  city,  or  of 
any  county  situated  in  one  of  the  states  of  the  United  States  which  adjoins  the 
state  of  New  York,  provided  said  city  or  county  has  a  population,  as  shown  by 
the  last  federal  census  next  preceding  such  investment,  of  not  less  than  ten 
thousand  inhabitants,  and  has  not,  within  twenty-five  years  preceding  said  in- 
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vestment,  defaulted  for  more  than  one  hundred  and  twenty  days  in  the  payment 
of  any  part  either  of  principal  or  interest  of  any  l>ond,  note,  or  other  evidence  of 
indebtedness.  The  term  "city"  in  this  paragraph  shall  include  any  city,  town, 
borough,  village,  township  or  other  incori>orated  municipality.  An  investment 
made  before  August  first,  nineteen  hundred  twenty-eight,  shall  not  under  the 
population  provision  of  this  paragraph,  as  to  the  then  owner  thereof,  cease  to 
be  an  authorized  investment  for  the  moneys  of  savings  banks. 

(b)  Obligations,  excluding  however,  non-negotiable  warrants,  of  any  city  or 
of  any  school  district  or  county  coterminous  with  or  which  includes  such  city, 
situated  in  any  other  of  the  states  of  the  United  States  the  obligations  of  which 
state  are  an  authorized  investment  for  the  moneys  of  savings  banks,  provided 
said  city  has  a  population,  as  shown  by  the  last  federal  census  next  preceding 
said  investment,  of  not  less  than  thirty  thousand  inhabitants,  and  was  incor- 
porated as  a  city  at  least  tweny-five  years  prior  to  the  making  of  said  investment, 
and  has  not,  within  twenty-five  years  preceding  said  investment,  defaulted  for 
more  than  one  hundred  and  twenty  days  in  the  payment  of  any  part  either  of 
principal  or  interest  of  any  hond,  note,  or  other  evidence  of  indebtedness.  Pro- 
vided further,  that  obligations  issued  by  a  city  having  a  population  of  less  than 
forty-five  thousand  inhabitants  as  shown  by  said  census  or  by  a  school  district 
or  county  shall  not  be  an  authorized  investment  for  the  moneys  of  savings  banks 
unless  the  city,  school  district  or  county  has  power  to  levy  taxes  on  the  taxable 
real  property  therein  for  the  payment  of  such  obligations  without  limitation  of 
rate  or  amount. 

(c)  If  at  any  time  the  indebtedness  of  any  city  described  in  paragraphs  (a) 
or  (b)  of  this  subdivision  or  in  paragraph  (c)  of  subdivision  twenty-five  of  this 
section,  together  with  the  indebtedness  of  any  district,  municipal  corporation  or 
subdivision,  except  a  county,  which  is  wholly  within  the  boundaries  of  sucb  city, 
and  together  with  a  proportionate  part  of  the  indebtedness  of  any  district,  mu- 
nicipal corporation  or  subdivision,  except  a  county,  which  is  partly  within  the 
boundaries  of  such  city,  and  together  with  so  much  of  the  indebtedness  of  any 
county  wholly  within  the  boundaries  of  sucli  city  and  a  proportionate  part  of 
so  much  of  the  indebtedness  of  any  county  partly  within  the  boundaries  of  such 
city,  as  shall  be  in  excess  of  five  per  centum  of  the  valuation  for  the  purposes  of 
taxation  of  the  real  property  in  any  such  county,  shall  exceed  twelve  per  centum 
of  the  valuation  of  real  property  in  said  city  for  the  purposes  of  taxation,  the 
obligations  of  such  city  or  of  any  school  district  or  of  any  county  coterminous 
with  or  which  includes  such  city,  shall,  thereafter,  and  until  such  indebtedness 
shall  be  reduced  to  twelve  per  centum  of  the  valuation  of  real  property  in  said 
city  for  the  purposes  of  taxation,  cease  to  be  an  authorized  investment  for  the 
moneys  of  savings  banks.  If  there  is  no  county  wholly  or  in  part  within  such 
city  or  if  the  county  wholly  or  in  part  within  such  city  has  neither  any  indebted- 
ness nor  power  to  incur  indebtedness,  the  obligations  of  such  city  or  of  any 
school  district  coterminous  with  or  which  includes  such  city,  shall  not  cease  to  be 
an  authorized  investment  unless  such  indebtedness  shall  exceed  the  percentage 
above  provided  plus  an  additional  three  per  centum.  If  at  any  time  the  indebted- 
ness of  any  county  described  in  paragraphs  (a)  or  (b)  shall  exceed  five  per 
centum  of  the  valuation  of  real  property  for  the  purposes  of  taxation,  the  ob- 
ligations of  such  county  shall  thereafter,  and  until  such  indebtedness  shall  be 
reduced  to  five  per  centum  of  the  valuation  of  real  property  for  the  purposes  of 
taxation,  cease  to  be  an  authorized  investment  for  the  moneys  of  savings  banks. 
A  proportionate  part  of  any  indebtedness  for  the  purpose  of  this  paragraph  shall 
be,  unless  otherwise  apportioned  by  law,  that  proportion  which  the  valuation  of 
taxable  real  property  of  a  county,  district,  municipal  corporation  or  subdivision 
within  the  l>oundaries  of  a  city  bears  to  the  total  valuation  of  all  taxable  real 
property  of  said  county,  district,  municipal  corporation  or  subdivision.  Contract 
liability  shall  be  excluded  unless  represented  by  stocks,  bonds,  notes,  certificates 
of  indebtedness  or  other  like  instruments  and  water  debt  shall  be  excluded  and 
sinking  funds  applicable  to  debts  not  excluded  shall  be  deducted,  in  determining 
the  amount  of  any  indebtedness  hereunder. 

(d)  The  provisions  of  paragraph  (c)  shall  not  apply  to  the  obligations  of  any 
city  which  has  taxable  real  property  with  a  valuation  for  the  purposes  of  (fixa- 
tion in  excess  of  two  hundred  million  dollars  and  which  has  a  population  as 
shown  by  the  last  decennial  federal  census  of  not  less  than  one  hundred  fifty 
thousand  inhabitants  and  shall  not  apply  to  the  obligations  of  any  school  district 
or  county  coterminous  with  or  which  includes  such  city,  provided  that  the  city. 
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school  district,  or  county,  as  the  case  may  be,  has  power  to  levy  taxes  on  the 
taxable  real  property  therein  for  the  payment  of  such  obligations  without 
limitation  of  rate  or  amount. 

(e)  The  valuation  of  property  for  purposes  of  taxation  under  this  subdivision 
and  under  subdivision  twenty-five  of  this  section  shall  be  an  official  valuation 
duly  made  and  recorded  and  in  cases  where  the  assessed  valuation  is  based 
on  a  percentage  of  such  official  valuation,  the  percentage  use  shall  have  been 
authorized  under  statutory  or  charter  Power  prior  to  the  determination  of  such 
assessed  valuation. 

(f)  No  obligations  issued  after  the  year  nineteen  hundred  thirty-eight  by  any 
city,  county,  school  district  or  other  municipality  of  any  state  other  than  New 
York  shall  be  an  authorized  investment  for  savings  banks  unless  such  city, 
county,  school  district  or  other  municipality  shall  have  power  to  levy  taxes  on 
the  taxable  real  property  therein  for  the  payment  of  such  obligation  without 
limitation  of  rate  or  amount. 

(g)  Obligations  issued  by  a  city,  village,  town,  county,  department,  agency, 
district,  authority,  commission  or  other  public  body  in  this  state  or  any  other 
state  of  the  United  States  payable  out  of  the  revenues  of  a  public  utility  system 
providing  water,  electricity,  gas  or  sewerage  service,  provided  that  if  the 
public  utility  system  is  located  outside  the  state,  it  must  serve  an  area  having 
a  population  of  not  less  than  one  hundred  thousand.  Said  city,  village,  town, 
county,  department,  agency,  district,  authority,  commission  or  other  public 
body  shall  be  legally  obligated  by  statute,  charter,  indenture  or  covenant  to 
fix,  maintain  and  collect  charges  or  taxes,  or  both,  to  provide  net  revenues 
after  operation  and  maintenance  of  the  facilities  used  to  provide  such  service 
sufficient  to  meet  maturing  interest,  principal  and  sinking  fund  payments  on 
such  obligations  or  shall  be  empowered  to  require  the  fixing,  maintaining,  and 
collecting  of  such  charges  or  taxes,  or  both,  by  duly  authorized  public  officers 
or  bodies,  and  shall  be  restrained  by  statute,  charter,  indenture  or  covenant 
from  disposing  of  all  or  any  substantial  portion  of  such  facilities  unless  provision 
is  made  for  a  continuance  of  the  interest,  principal  and  sinking  fund  payments 
due  on  such  obligations,  or  for  the  retirement  of  such  obligations,  provided  said 
city,  village,  town,  county,  department,  agency,  district,  authority,  commission 
or  other  public  body  shall  have  had  net  earnings  during  each  of  the  five  years 
immediately  preceding  investment  sufficient  to  cover  all  debt  service  and  further 
Provided  that  the  net  earnings  available  for  debt  service  for  the  year  immediately 
preceding  investment  shall  have  been  sufficient  to  meet  the  maximum  annual 
debt  service  of  the  obligations  outstanding,  and  said  obligations  shall  not  have 
been  in  default  as  to  principal  or  interest. 

5-a.  Bonds  and  mortgages  and  notes  and  mortgages  on  unimproved  and  un- 
encumbered real  property  in  this  state,  as  provided  in  this  subdivision. 

(a)  A  savings  bank  may  invest  to  an  amount  not  exceeding  sixty  per 
centum  of  the  appraised  value  of  any  such  real  property  or,  in  the  case  of  such 
real  property  on  which  there  has  been  installed  facilities  consisting  of  streets, 
sewers,  and  other  facilities  to  accommodate  utilities  preliminary  to  construction 
of  permanent  structures,  not  exceeding  seventy  per  centum  of  the  appraised 
value  of  any  such  property ;  provided  the  plat  of  such  property  has  been  ap- 
proved pursuant  to  section  thirty-two  of  the  general  city  law.  section  two 
hundred  seventy-six  of  the  town  law  or  section  one  hundred  seventy-nine-k  of 
the  village  law  and  such  plat  has  been  filed  in  the  office  of  the  county  clerk  of  the 
county  in  which  the  property  is  located  within  the  time  limits  prescribed  by 
law,  and  provided  further  full  repayment  of  principal  and  interest  shall  be 
required  within  five  years  from  the  date  of  the  making  of  the  loan. 

(b)  For  the  purposes  of  this  subdivision  unimproved  real  property  shall  be 
real  property  the  value  of  which  has  not  been  enhanced  by  the  installation  con- 
struction or  erection  on  such  property  of  a  permanent  structure  or  structures,  or 
facilities,  which  are  capable  of  producing  income  and  which  have  an  appraised 
value  of  not  less  than  twenty  per  centum  of  the  value  of  the  property  to  be 
mortgaged. 

6.  Bonds  and  mortgages  and  notes  and  mortgages  on  improved  and  unencum- 
bered real  property,  including  leasehold  estates,  in  this  state,  in  any  adjoining 
state,  and,  subject  to  such  limitations  and  conditions  as  the  banking  board  may 
prescribe  by  general  regulation,  in  any  other  state  of  the  United  States,  the 
District  of  Columbia  or  the  Commonwealth  of  Puerto  Rico,  as  provided  in  this 
subdivision. 
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(a)  A  savings  bank  may  invest  (1)  to  an  amount  not  exceeding  seventy-five  per 
centum  of  the  appraised  value  of  any  such  real  property;  or  (2)  to  an  amount 
not  exceeding  eighty  per  centum  of  the  appraised  value  of  real  property  improved 
by  a  one  or  two  family  owner-occupied  residence  located  not  more  than  fifty  miles 
from  the  principal  office  of  the  savings  bank  or  located  anywhere  within  the  state 
of  New  York  provided  substantially  equal  monthly  payments  of  principal  and 
interest  are  required  in  amounts  sufficient  to  pay  all  interest  and  effect  full 
repayment  of  principal  within  forty  years. 

(b)  A  savings  bank  may  invest  to  an  amount  not  exceeding  ninety-five  per 
centum  of  the  appraised  value  of  real  property,  improved  by  a  one  or  two  family 
residence,  which  one  or  two  family  residence  is  occupied  by  the  owner  and  is 
located  not  more  than  fifty  miles  from  the  principal  office  of  the  savings  bank  or 
located  anywhere  within  the  state  of  New  York  provided  (1)  monthly  payments 
of  principal  and  interest  are  required  in  amounts  sufficient  to  pay  all  interest  and 
effect  full  repayment  of  principal  within  seventy-five  per  centum  of  the  estimated 
remaining  useful  life  of  the  building  or  forty  years,  whichever  is  less,  and  (2) 
the  certificate  required  by  paragraph  (e)  of  this  subdivision  contains  a  statement 
that  the  income  of  the  borrower  is.  in  the  opinion  of  those  making  the  certifica- 
tion, sufficient  to  enable  him  to  make  the  required  monthly  payments,  as  well  as 
an  estimate  of  the  remaining  useful  life  of  the  building.  Such  monthly  payments, 
in  addition  to  the  payment  of  principal  and  interest,  shall  include  a  sum  equal 
to  one-twelfth  of  the  yearly  real  estate  taxes  and  may  include  insurance  pre- 
miums, school  taxes  and  water  rents  payable  to  a  municipal  corporation  which, 
if  unpaid,  would  become  a  lien  on  such  real  property,  provided,  however,  that  the 
savings  bank  may  waive  the  requirement  of  the  monthly  payment  of  one-twelfth 
of  the  yearly  real  estate  taxes  when  the  unpaid  principal  balance  of  the  loan  is 
reduced  to  eighty  per  centum  of  the  current  appraised  value  of  the  real  property. 
No  mortgage  contract  entered  into  at  the  time  of  making  a  loan  pursuant  to  this 
paragraph  shall  provide  for  any  subsequent  monthly  payment  in  an  amount 
greater  than  any  previous  monthly  payment. 

(c)  For  the  purposes  of  this  subdivision  real  property  upon  which  there  is  a 
building  in  process  of  construction,  which  when  completed  will  constitute  a  perma- 
nent improvement  with  a  value  of  more  than  twenty-five  per  centum  of  the  value 
of  such  real  property  shall  be  considered  improved  real  property,  as  shall  real 
property  with  improvements  thereon  that  are  capable  of  producing  income 
sufficient  to  pay  all  costs  of  operation  and  maintenance  of  such  real  property,  all 
taxes  r hereon  and  to  effect  full  repayment  of  principal  and  interest  in  accord- 
ance with  the  terms  of  the  mortgage  loan  to  be  made  pursuant  to  this  subdivision. 

(d)  (1)  Except  for  the  purpose  of  complying  with  section  two  hundred  thirty- 
five-c.  no  investment  shall  be  made  pursuant  to  the  provisions  of  paragraphs  (a), 
(b),  or  (h)  of  this  subdivision,  or  subdivision  five-a  of  this  section,  or  paragraph 
(a)  of  subdivision  eight  of  this  section,  when  the  total  amount  of  such  investments 
and  the  total  amount  of  all  real  estate  held  by  the  savings  bank,  other  than  the 
real  estate  referred  to  in  subparagraph  (1)  of  paragraph  (a)  of  subdivision  nine 
of  section  two  hundred  thirty-five  of  this  article,  exceeds  or  by  the  making  of 
such  investment  will  exceed  eighty  per  centum  of  the  assets  of  the  savings  bank. 

(2)  The  total  amount  of  investments  made  by  the  savings  bank  pursuant  to 
this  sulxlivision  in  bonds  and  mortgages  and  notes  and  mortgages  on  real  property 
located  outside  the  state  of  New  York  and  adjoining  states  shall  not  exceed 
twenty  per  centum  of  the  assets  of  such  savings  bank. 

( e  i  Except  as  hereinafter  provided  no  investment  in  any  bond  and  mortgage 
or  any  note  and  mortgage  shall  be  made  by  any  savings  bank  except  upon  the 
written  and  signed  certificate  of  two  or  more  persons  appointed  by  the  board  of 
trustees  stating  that  they  have  examined  the  real  estate  described  in  such  mort- 
gage and  that  in  their  judgment  it  affords  adequate  security  for  such  investment, 
provided,  however,  that  in  case  of  a  loan  not  exceeding  thirty-five  thousand  dol- 
lars on  a  one  or  two  family  owner-occupied  residence,  such  certificate  may  be 
executed  by  one  person  provided  that  it  is  approved  in  writing  by  one  other 
person  appointed  by  the  board  of  trustees.  Such  certificate  shall  show  separately 
the  value  of  the  land  and  the  value  of  the  building  or  buildings  erected  thereon 
and  shall  be  filed  and  pN>served  among  the  records  of  the  savings  bank!  In  the 
case  of  a  loan  on  a  leasehold  estate,  the  certificate  of  two  or  more  i>ersons  ap- 
pointed by  the  board  of  trustees  shall  state  the  following:  (a)  they  have  ex- 
amined the  real  estate  underlying  the  leasehold  estate,  (b)  the  value  of  such 
Leasehold  estate  and  (c)  in  their  judgment,  the  leasehold  estate  affords  adequate 
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security  for  Such  investment.  Such  certificate  shall  be  filed  and  preserved  among 
the  records  of  the  savings  bank. 

(f )  For  the  purpose  of  protecting  its  interests  a  savings  bank  may  release  any 
obligation  to  pay,  or  guarantee  of  the  payment  of,  principal  or  interest,  or  other- 
wise waive  or  modify  any  of  the  terms  and  conditions  of  any  bond  and  mortgage, 
and  of  any  note  and  mortgage,  and  may  extend  or  reextend  any  bond  and  mort- 
gage and  any  note  and  mortgage,  and  may  also  accept  a  sum  less  than  the  prin- 
cipal amount  thereof  in  full  payment  and  satisfaction  of  the  same. 

A  savings  bank  may  also  waive  its  right  to  enforce  payment  of  any  bond  or 
note  secured  by  a  mortgage  on  real  property  and  may  waive  its  right  to  obtain 
a  deficiency  judgment  against  the  borrower  in  the  event  of  foreclosure  of  such 
mortgage. 

(g)  Every  mortgage  and  every  assignment  of  a  mortgage  taken  or  held  by  a 
savings  bank  shall  immediately  be  recorded  or  registered  in  the  ofiice  of  the 
proper  recording  ofiieer  of  the  county  in  which  the  real  property  described  in 
the  mortgage  is  located.  This  paragraph  shall  not  apply  to  a  participating  inter- 
est in  any  mortgage  which  shall  have  been  acquired  by  a  savings  bank  under 
the  provisions  of  subdivision  fourteen  of  section  two  hundred  thirty-four,  para- 
graph (h)  of  this  subdivision,  and  subdivision  eighteen  of  section  two  hundred 
thirty-five. 

(h)  A  savings  bank  may,  subject  to  such  regulations  and  restrictions  as  the 
banking  board  finds  to  be  necessary  and  proper,  participate  and  invest  in  (1) 
loans  of  a  type  that  it  is  authorized  to  invest  in  pursuant  to  subparagraph  (a)  of 
paragraph  four  of  subdivision  eight  of  section  two  hundred  thirty-five  of  this 
chapter  and  (2)  in  any  bond  and  mortgage  or  note  and  mortgage  on  improved 
and  unencumbered  real  property  including  leasehold  estates,  in  which  it  is  in- 
dividually authorized  to  invest,  which  said  mortgage  is  duly  recorded  or  reg- 
istered in  the  office  of  the  proper  recording  officer  of  the  county  in  which  the  real 
property  described  in  the  mortgage  is  located,  provided  that  no  such  investment 
shall  be  made  by  a  savings  bank  in  any  part  interest  in  such  mortgage  which  is 
junior  or  subordinate  to  any  other  part  interest  nor  if  the  aggregate  amount  of 
all  part  interests  in  such  mortgage  when  added  together  will  exceed  any  per- 
centage of  the  appraised  value  of  such  real  property  by  which  the  authority  of  a 
savings  bank  to  invest  individually  in  such  mortgage  is  limited.  Investments 
made  by  any  savings  bank  in  mortgage  loans  pursuant  to  this  subdivision  and 
pursuant  to  subdivision  twenty-eight  of  this  section  shall  not.  in  the  aggregate, 
exceed  ten  per  centum  of  the  assets  or  an  amount  equal  to  the  surplus  fund  and 
undivided  profits  and  surplus  reserve  of  such  savings  bank,  whichever  is  less, 
and  shall  be  included  in  the  computaion  of  permissive  investment  in  mortgage 
loans  pursuant  to  paragraph  (d)  of  subdivision  six  of  this  section. 

(i)  A  mortgage  loan  upon  a  leasehold  estate  shall  not  be  made  unless  such 
leasehold  estate  shall  have  an  unexpired  term  of  not  less  than  twenty-one  years, 
which  term  may  include  the  term  provided  by  an  option  of  renewable  enforceable 
at  the  exclusive  discretion  of  the  savings  bank.  No  mortgage  loan  upon  a  leasehold 
estate  shall  be  made  or  acquired  by  a  savings  bank  unless  the  terms  thereof  shall 
provide,  regardless  of  the  period  of  the  loan,  for  payments  to  be  made  by  the 
borrower  on  the  principal  thereof  at  least  once  in  each  year  in  amounts  which 
would  be  sufficient  to  completely  amortize  a  loan  whose  period  extended  for 
four-fifths  of  the  unexpired  term  of  the  lease,  which  term  may  include  the  term 
provided  by  an  option  of  renewal  enforceable  at  the  exclusive  discretion  of  the 
savings  bank ;  or,  in  the  case  of  a  mortgage  loan  upon  a  leasehold  estate  in  real 
property  upon  which  there  is  a  building  in  process  of  construction,  such  payments 
of  principal  need  not  be  required  during  the  period  of  construction  or  the  first 
three  years  of  the  mortgage,  whichever  is  shorter.  The  provisions  of  paragraphs 
(a),  (b),  (c),  (d),  (e),  (f),  (g),  and  (h)  of  this  subdivision  shall  be  applicable 
to  loans  made  upon  leasehold  estates. 

(j)  A  savings  bank  may  invest  to  an  amount  not  exceeding  ninety-five  per 
centum  of  the  appraised  value  of  real  property  to  the  extent  that  any  amount  of 
such  investment  in  excess  of  seventy-five  per  centum  of  such  appraised  value  is 
committed  to  be  insured  or  is  insured  by  the  New  York  city  rehabilitation  mort- 
gage insurance  corporation  in  accordance  with  the  provisions  of  article  fourteen 
of  the  private  housing  finance  law. 

7.  Railroad  obligations  as  provided  in  this  subdivision.  (1)  Obligations  issued, 
assumed  or  guaranteed  as  to  principal  and  interest  by  endorsement,  or  so  guar- 
anteed which  guaranty  has  been  assumed ;  or 
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(2)  Obligations  for  the  payment  of  the  principal  and  interest  of  which  a  rail- 
road corporation  such  as  is  described  in  this  paragraph  is  obligated  under  the 
terms  of  a  lease  made  or  assumed  ;  or 

(3)  Equipment  obligations  in  respect  of  which  liability  has  been  incurred:  by 
a  railroad  corporation  incorporated  under  the  laws  of  the  United  States,  or  any 
state  thereof,  and  owning  and  operating  within  the  United  States  not  less  than 
five  hundred  miles  of  standard-gauge  railroad  line,  exclusive  of  sidings,  or  if 
the  mileage  so  owned  shall  be  less  than  five  hundred  miles,  the  railroad  operating 
revenues  from  the  operation  of  all  railroad  operated  by  it,  including  such  reve- 
nues from  the  operation  of  all  railroad  controlled  through  ownership  of  all  (ex- 
cept directors'  qualifying  shares)  of  the  voting  stock  of  the  owning  corporation, 
shall  have  been  not  less  than  ten  million  dollars  each  year  for  at  least  five  of 
the  six  fiscal  years  next  preceding  such  investment;  provided,  however,  (1)  that 
in  the  five  fiscal  years  next  preceding  such  investment,  the  amount  of  income  of 
such  railroad  corporation,  available  for  its  fixed  charges,  as  hereinafter  defined. 
(2)  that  at  no  time  within  such  period  of  five  years  such  railroad  corporation, 
unless  in  process  of  reorganization  or  readjustment  since  completed,  pursuant 
to  applicable  law,  shall  have  failed  regularly  and  punctually  to  pay  the  matured 
principal  and  interest  on  its  mortgage  and  funded  indebtedness;  and  (3)  that 
the  security,  if  any,  for  such  obligations  shall  be  property  wholly  or  in  part 
within  the  United  States  and  which  obligations  shall  be 

(a)  fixed  interest-bearing  bonds  secured  by  direct  mortgage  on  railroad  owned 
or  operated  by  such  railroad  corporation  :  or 

(b)  fixed  interest-bearing  bonds  secured  by  first  mortgage  upon  terminal, 
depot  or  tunnel  property,  including  lands,  buildings  and  appurtenances,  used  in 
the  service  of  transportation  by  one  or  more  such  railroad  corporations,  provided 
that  such  bonds  be  the  direct  obligation  of,  or  that  payment  of  principal  and 
interest  thereof  be  guaranteed  by  endorsement  by,  or  guaranteed  by  endorsement 
which  guaranty  has  been  assumed  by.  one  or  more  such  railroad  corporation;  or 

(c)  equipment  obligations,  comprising  bonds,  notes,  certificates,  conditional 
sale  agreements  or  assignments  of  conditional  sale  agreements  and  participations 
therein,  issued  or  made  in  connection  with  the  purchase  for  use  on  railroads  of 
new  standard-gauge  rolling  stock  through  the  medium  of  an  equipment  agree- 
ment, and  which  obligations,  so  long  as  any  thereof  shall  be  outstanding  and 
unpaid  or  unprovided  for,  shall  be  secured  by  an  instrument  (1)  vesting  title  to 
such  equipment  in  a  trustee  free  of  encumbrance,  or  (2)  creating  a  first  lien  on 
such  equipment,  or,  pending  such  vesting  of  title,  by  the  deposit  of  cash  in  trust, 
which  deposit  may  be  invested  in  whole  or  in  part  in  obligations  of  the  United 
States  or  obligations  for  which  the  faith  of  the  United  States  is  pledged  to 
provide  for  the  payment  of  the  interest  and  principal,  or  obligations  of  any  public 
housing  agency  as  defined  in  the  United  States  housing  act  of  nineteen  hundred 
thirty-seven,  as  amended,  in  the  United  States  as  are  secured  either  (1)  by  an 
agreement  between  the  public  housing  agency  and  the  public  housing  adminis- 
tration in  which  the  public  housing  agency  agrees  to  borrow  from  the  public 
housing  administration,  and  the  public  housing  administration  agrees  to  lend  to 
the  public  housing  agency,  prior  to  the  maturity  of  such  obligations,  which  obliga- 
tions shall  have  a  maturity  of  not  more  than  eighteen  months,  moneys  in  an 
amount  which,  together  with  any  other  moneys  irrevocably  committed  to  the 
payment  of  interest  on  such  obligations,  will  suffice  to  pay  the  principal  of  such 
obligations  with  interest  to  maturity  thereon,  which  moneys  under  the  terms  of 
said  agreement  are  required  to  be  used  for  the  purpose  of  paying  the  principal 
of  and  the  interest  on  such  obligations  at  their  maturity,  or  (2)  by  a  pledge  of 
annual  contributions  under  an  annual  contributions  contract  between  such  public 
housing  agency  and  the  public  housing  administration  if  such  contract  shall 
contain  the  covenant  by  the  public  housing  administration  which  is  authorized 
by  section  1421a  (b)  of  Title  42,  U.S.  Code,  and  if  the  maximum  sum  and  the 
maximum  period  specified  in  such  contract  pursuant  to  section  1421a  (b)  of  Title 
42.  U.S.  Code,  shall  not  be  less  than  the  annual  amount  and  the  period  for  pay- 
ment which  are  requisite  to  provide  for  the  payment,  when  due,  of  all  installments 
of  principal  and  interest  on  such  obligations,  to  an  amount  equal  to  the  face 
amount  of  such  equipment  obligations  issued  in  respect  of  such  equipment  title 
to  Which  is  not  yet  so  vested:  provided  further,  that  the  maximum  amount  of 
such  obligations  so  issuable  shall  not  exceed  eighty  per  centum  of  the  cost  of 
such  equipment :  and  provided  further,  that  the  owner,  purchaser  or  lessee,  or 
the  owners,  purchasers  or  lessees,  of  such  equipment  shall  be  obligated  by  the 
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terms  of  such  obligations  or  of  such  instrument  (a)  to  maintain  such  equipment 
in  proper  repair;  (b)  to  replace  any  thereof  that  may  be  destroyed  or  released 
with  other  equipment  of  equal  value,  or,  if  released  in  connection  with  a  sale 
thereof,  to  deposit  the  proceeds  of  such  sale  in  trust  for  the  benefit  of  the 
holders  of  such  obligations  pending  replacement  of  such  equipment;  (c)  to  pay 
any  and  all  taxes  or  other  governmental  charges  that  may  be  required  by  law  to 
be  paid  upon  such  equipment;  (d)  to  pay,  in  accordance  with  the  provisions  of 
such  obligations  or  of  such  instrument,  to  holders,  or  to  such  trustee  for  the 
benefit  of  holders,  of  such  obligations  the  amount  of  interest  due  thereon  or  of 
the  dividends  payable  in  respect  thereof;  and  (e)  to  pay  the  amount  of  the 
entire  issue  of  such  obligations  in  such  annual  or  semi-annual  installment  each 
year  throughout  a  period  of  not  exceeding  fifteen  years  from  the  first  date  of 
issue  of  any  thereof  that  the  amount  of  the  respective  unmatured  installments 
at  any  time  outstanding  shall  be  approximately  equal ;  provided,  further,  that 
unless  the  owner,  purchaser  or  lessee  of  such  equipment  or  one  or  more  of  such 
owners,  purchasers  or  lessees  shall  be  such  railroad  corporation  as  is  described 
in  and  meets  the  requirements  of  this  subdivision  preceding  paragraph  (a),  such 
obligations  shall  be  granted  by  endorsement  as  to  principal  and  as  to  interest  or 
dividends  by  such  railroad  corporations  ;  or 

(d)  fixed  interest-bearing  bonds  of  such  railroad  corporation  secured  by 
irrevocable  pledge  as  collateral  under  a  trust  agreement  of  other  railroad  bonds 
that  are  legal  investments  for  savings  banks  under  this  section,  have  a  maturity 
not  earlier  than  the  bonds  that  they  secure  and  of  a  total  face  amount  not  less 
than  the  total  face  amount  of  the  bonds  that  they  secure  ;  or 

(e)  fixed  interest-bearing  mortgage  bonds  other  than  those  described  in  para- 
graphs (a)  or  (b)  hereof,  income  mortgage  bonds,  collateral  trust  bonds  or 
obligations  other  than  those  described  in  paragraph  (d)  hereof,  or  unsecured 
bonds  or  obligations,  issued,  assumed  or  guaranteed  as  to  principal  and  interest 
by  endorsement  by,  or  so  guaranteed  which  guaranty  has  been  assumed  by,  such 
railroad  corporation,  provided  that  (a)  the  annual  fixed  charges  and  contingent 
interest  charges  of  such  railroad  at  the  time  of  investment  shall  not  exceed  thirty 
per  cent  of  the  average  annual  income  available  for  such  charges  for  the  five 
fiscal  years  next  preceding,  and  (b)  the  net  income  of  such  railroad  after  all 
taxes  and  charges  shall  have  averaged  not  less  than  fifteen  million  dollars 
annually  in  such  period. 

The  amount  of  income  available  for  fixed  charges  shall  be  the  amount  obtained 
by  deducting  from  gross  income  all  items  deductible  in  ascertaining  net  income 
other  than  federal  income  taxes,  contingent  income  interest  and  those  constitut- 
ing fixed  charges.  Fixed  charges  shall  be:  rent  for  leased  roads,  miscellaneous 
rents,  fixed  interest  on  funded  debt,  interest  on  unfunded  debt  and  amortization 
of  discount  on  funded  debt. 

Accounting  terms  used  in  the  preceding  paragraph  shall  be  deemed  to  refer  to 
those  used  in  the  accounting  reports  prescribed  by  the  accounting  regulations  for 
common  carriers  subject  to  the  provisions  of  the  interstate  commerce  act.  If  the 
interstate  commerce  commission  shall  prescribe  accounting  regulations  wherein 
shall  be  defined  the  term  income  available  for  fixed  charges  and  the  term  fixed 
charges,  the  definitions  thereof  as  so  prescribed  shall  be  taken  and  used  in  lieu 
of  the  definitions  set  forth  in  the  preceding  paragraph  of  this  subdivision  for  all 
purposes  hereof,  except  that  federal  income  taxes  shall  not  be  deducted,  nor  shall 
federal  income  tax  credits  be  included,  in  computing  income  available  for  fixed 
charges.  In  determining  income  available  for  fixed  charges  and  fixed  charges 
pursuant  to  this  paragraph  or  the  immediately  preceding  paragraph  interest, 
dividends  and  rentals  paid  by  a  railroad  corporation  and  included  in  both  such 
amounts  shall  be  eliminated. 

For  all  purposes  of  this  subdivision  seven,  the  revenues,  earnings,  income  and 
fixed  charges  of,  and  dividends  paid  by,  any  railroad  corporation  prior  to  the 
acquisition  of  all  or  substantially  all  of  its  railroad  lines  by  another  railroad 
corporation,  through  merger,  consolidation,  conveyance  or  lease,  shall,  while 
such  lines  remain  in  the  possession  of  the  acquiring  corporation,  be  deemed  to 
have  been  revenues,  earnings,  income  and  fixed  charges  of,  and  dividends  paid 
by,  such  acquiring  corporation. 

Whenever  a  railroad  corporation  shall  own  (directly  or  through  a  subsidiary 
all  of  the  stock  of  which,  except  directors'  qualifying  shares,  is  owned  by  such 
corporation)  at  least  ninety  per  cent  of  the  capital  stock  of  one  or  more  other 
railroad  corporations,  the  property  of  which  is  operated  by  it  under  lease,  the 
consolidated  statements  of  all  such  railroad  corporations  may  be  used  in  deter- 
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mining  the  amount  of  income  available  for  fixed  charges  and  the  amount  of 
fixed  charges. 

Obligations  of  a  railroad  corporation  the  railroad  lines  of  which  have  been  so 
leased  prior  to  April  fifth,  nineteen  hundred  twenty-nine,  for  the  payment  or 
which  the  lessee  is  not  obligated,  that  are  outstanding  and  officially  listed  by  the 
banking  department  of  the  state  of  New  York  as  authorized  investments  prior 
to  that  date,  shall  be  and  remain  authorized  investments  hereunder;  provided, 
that  such  railroad  lines  shall  be  in  the  possession  of  and  be  operated  by  a  railroad 
corporation  such  as  is  described  in  and  meets  the  requirements  of  the  provisions 
of  this  subdivision  preceding  paragraph  (a) . 

Notwithstanding  any  other  provisions  of  this  subdivision,  equipment  obliga- 
tions described  in  paragraph  (c)  which  shall  have  been  issued,  assumed  or 
guaranteed  by  any  railroad  corporation  classified  by  the  interstate  commerce 
commission  as  a  class  one  railroad  and  which  are  not  in  default,  shall  be  author- 
ized investments  hereunder. 

Notwithstanding  any  of  the  provisions  of  this  subdivision,  fixed  interest- 
bearing  obligations  of  railroad  corporations,  excluding  terminal,  depot  and 
tunnel  corporations,  which  are  eligible  for  purchase  by  savings  banks  on  Decem- 
ber thirty-first,  nineteen  hundred  fifty-two  under  the  provisions  of  subdivisions 
seven  or  nineteen  of  this  section,  or  which  shall  thereafter  become  eligible 
pursuant  to  the  provisions  of  this  subdivision  seven,  as  amended,  if  not  in  default, 
shall  be  and  remain  eligible  hereunder,  provided  that  the  income  available  for 
fixed  charges,  as  herein  defined,  of  the  railroad  corporation  which  has  issued, 
assumed  or  guaranteed  such  obligations,  or  which  operates  under  lease  the 
railroad  lines  of  the  corporation  which  has  issued,  assumed  or  guaranteed  such 
obligations,  shall  have  averaged  for  the  five  fiscal  years  next  preceding  the  time 
of  investment  not  less  than  twice  the  interest  charges  for  the  last  such  fiscal  year 
on  all  equipment  obligations,  and  other  obligations  eligible  hereunder,  of  such 
railroad  corporation  which  remain  outstanding  at  time  of  investment. 

Fixed  interest-bearing  bonds  of  terminal,  depot  and  tunnel  companies  which 
are  eligible  for  purchase  by  savings  banks  on  December  thirty-first,  nineteen 
hundred  fifty-two  under  the  provisions  of  subdivisions  seven  or  nineteen  of  this 
section,  or  which  shall  thereafter  become  eligible  pursuant  to  the  provisions  of 
this  subdivision  seven,  as  amended,  shall  be  and  remain  eligible  hereunder, 
provided  that  the  principal  and  interest  thereof  be  guaranteed  by  endorsement  by, 
or  guaranteed  by  endorsement  which  guaranty  has  been  assumed  by,  a  railroad 
corporation  which  meets  the  requirements  of  the  preceding  paragraph  for  con- 
tinuing the  eligibility  of  its  own  fixed  interest-bearing  obligations. 

Not  more  than  twenty-five  per  centum  of  the  assets  of  any  savings  bank  shall 
be  loaned  or  invested  in  the  bonds,  notes,  certificates,  conditional  sales  agree- 
ments, assignments  of  conditional  sale  agreements  and  participations  therein  in 
tlds  subdivision  seven  defined,  and  not  more  than  ten  per  centum  of  such  assets 
shall  be  invested  in  such  bonds,  notes,  certificates,  conditional  sale  agreements, 
assignments  of  conditional  sale  agreements  and  participations  therein  for  which 
any  one  railroad  corporation  of  this  state  shall  be  obligated,  and  not  more  than 
five  per  centum  of  such  assets  shall  be  invested  in  the  bonds,  notes,  certificates, 
conditional  sale  agreements,  assignments  of  conditional  sale  agreements  and 
participations  therein  for  which  any  one  railroad  corporation  not  of  this  state 
shall  be  obligated. 

Street  railroad  corporations  shall  not  be  considered  railroad  corporations 
within  the  meaning  of  this  subdivision. 

7-a.  Any  savings  bank  which  prior  to  April  first,  nineteen  hundred  thirty-eight 
acquired  any  railroad  obligation  eligible  at  the  time  of  acquisition  for  investment 
by  savings  banks  may  continue  to  hold  such  obligation  as  though  the  same  con- 
tinue to  be  eligible  by  law  for  new  investment  by  such  savings  bank. 

S.  Promissory  notes  and  other  agreements  as  provided  in  this  subdivision. 

(1  )  Promissory  notes  payable  to  the  order  of  the  savings  bank  within  ninety 
days  from  date,  which  are  : 

(a)  Secured  by  one  or  more  mortgages  in  which  a  savings  bank  may  invest; 
provided  the  amount  loaned  is  not  in  excess  of  ninety  per  centum  of  the  principal 
sum  secured  by  such  mortgage  or  mortgages.  The  assignment  of  every  mortgage 
taken  as  security  for  any  such  note  shall  be  recorded  or  registered  in  the  office 
of  the  proper  recording  officer  of  the  county  in  which  the  real  property  described 
in  such  mortgage  is  located,  unless  such  mortgage  or  mortgages  have  been  so 
assigned  by  a  savings  bank. 
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(b)  Secured  by  any  of  the  stocks  and  bonds  in  which  a  savings  bank  may 
invest;  provided  that  (1)  the  amount  of  the  loan  is  not  in  excess  of  ninety  per 
centum  of  the  market  value  of  such  stocks  and  bonds  ;  and  (a)  the  term  "stocks", 
as  used  in  this  paragraph,  shall  be  deemed  to  refer  to  stocks  eligible  for  invest- 
ment by  a  savings  bank  other  than  in  accordance  with  the  provisions  of  sub- 
division twenty-six  of  this  section. 

(c)  Made  by  a  savings  and  loan  association  which  has  been  incorporated  three 
years  or  more  and  has  an  accumulated  capital  of  at  least  fifty  thousand  dollars. 

(2)  Promissory  notes  payable  to  the  order  of  the  savings  bank  within  one  year 
from  date  which  are  secured  by  the  assignment  of  a  deposit  in  any  savings  bank ; 
provided  the  amount  of  the  loan  is  not  in  excess  of  the  amount  of  such  deposit. 

(3)  Any  loan  secured  by  not  less  than  a  like  amount  of  direct  obligations, 
which  will  mature  in  not  exceeding  eighteen  months  from  the  date  of  such  loan, 
of  the  United  States  or  of  this  state,  or  of  any  city,  county,  town,  village  or 
school  district  of  this  state  or  of  any  such  department,  agency  or  instrumentality 
of  the  United  States  or  this  state. 

(4)  (a)  Promissory  notes  representing  loans  and  advances  of  credit  for  the 
purpose  of  financing  alterations,  repairs  and  improvements  upon  or  in  connec- 
tion with,  or  as  the  superintendent  may  authorize  the  equipping  of  existing  struc- 
tures, and  the  building  of  new  structures,  upon  urban,  suburban,  or  rural  real 
property  (including  the  restoration,  rehabilitation,  rebuilding  and  replacement  of 
such  improvements  which  have  been  damaged  or  destroyed  by  earthquake,  con- 
flagration, tornado,  hurricane,  cyclone,  flood  or  other  catastrophe),  by  the  owners 
thereof  or  by  lessees  of  such  real  property  under  a  lease  expiring  not  less  than 
six  months  after  the  maturity  of  the  loan  or  advance  of  credit  or  by  lessees  under 
proprietary  leases  from  a  corporation  or  partnership  formed  for  the  purpose  of 
the  cooperative  ownership  of  real  estate,  provided :  (1)  the  amount  of  such  loan, 
advance  of  credit,  or  purchase  made  for  the  purpose  of  financing  the  alteration, 
repair,  equipping  or  improvement  of  existing  structure  or  the  building  of  new 
structure  does  not  exceed  ten  thousand  dollars:  (2)  the  maturity  thereof  does 
not  exceed  one  hundred  twenty-one  months;  (3)  the  maximum  amount  which 
may  be  paid  by  the  borrower  for  interest,  discount,  and  fees  of  all  kinds  in  con- 
nection with  the  transaction  shall  be  as  computed  pursuant  to  and  for  the  pur- 
poses of  this  section,  six  dollars  per  annum  discount  per  one  hundred  dollars  of 
the  face  amount  of  the  loan  if  the  maturity  thereof  does  not  exceed  sixty-one 
months  and  five  dollars  per  annum  discount  per  one  hundred  dollars  of  the  face 
amount  of  the  loan  if  the  maturity  thereof  exceeds  sixty-one  months,  but  in  no 
event  shall  the  interest  charged  as  to  any  loan  authorized  by  this  subparagraph 
exceed  a  rate  of  one  per  centum  per  month;  and  (4)  the  loan  shall  be  paid  in 
equal  or  substantially  equal  monthly  installments  calculated  from  the  date  of  the 
note ;  provided,  however,  that  in  addition  thereto  the  savings  bank  may  contract 
to  charge  the  borrower:  (i)  the  fees  payable  to  the  appropriate  public  officer  to 
perfect  any  lien  or  other  security  interest  taken  to  secure  the  loan  or  the  premium, 
not  in  excess  of  such  filing  fee,  payable  for  any  insurance  in  lieu  of  such  filing ; 
(ii)  in  case  of  default,  and  in  accordance  with  the  provisions  of  the  instrument 
evidencing  the  obligation,  either  a  fine  in  an  amount  not  to  exceed  five  cents  per 
dollar  on  any  installment  which  has  become  due  and  remained  unpaid  for  a 
period  in  excess  of  ten  days,  but  no  such  fine  shall  exceed  five  dolars  and  only 
one  fine  shall  be  collected  on  any  such  installment  regardless  of  the  period  during 
which  it  remains  in  default,  and  provided  further  that  should  the  aggregate  of 
such  fines  collected  in  connection  with  any  loan  exceed  two  per  centum  of  such 
loan,  or  in  any  event  twenty-five  dollars,  the  savings  bank  shall  refund  such  excess 
to  the  borrower  within  sixty  days  after  the  loan  is  paid  in  full,  or  subject 
to  an  allowance  of  unearned  interest  attributable  to  the  amount  in  default, 
interest  on  each  amount  past  due  at  a  rate  not  in  excess  of  one  per  centum  per 
month  during  the  period  of  delinquency  ;  (iii)  the  actual  expenditures,  including 
reasonable  attorney's  fees,  for  necessary  court  process;  and  (iv)  in  case  the 
savings  bank  insures  a  borrower  under  a  group  life  insurance  policy,  group  health 
insurance  policy,  group  accident  insurance  policy,  or  group  health  and  accident 
insurance  policy,  or  requires  insurance  on  personal  property  securing  any  such 
loan,  an  amount  not  in  excess  of  the  premiums  chargeable  in  accordance  with 
rate  schedules  then  in  effect  and  on  file  with  the  superintendent  of  insurance 
for  such  insurance  by  the  insurer.  No  savings  bank  shall  require  a  borrower  to 
place  any  sum  on  deposit,  or  to  make  deposits  in  lieu  of  regular  periodic 
installment  payments,  or  to  do  or  refrain  from  doing  any  other  act  which 
would  entail  additional  expense  or  sacrifice,  as  a  condition  precedent  to  granting 
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a  loan  or  advance  of  credit  under  the  authority  of  this  subdivision.  Notwithstand- 
ing the  provisions  of  this  paragraph  no  refund  of  excess  fines  shall  be  required 
if  it  amounts  to  less  than  one  dollar. 

(b)  Promissory  notes  representing  loans  and  advances  of  credit  for  the  pur- 
pose of  defraying  the  cost  of  attendance  of  one  or  more  students  the  income  of 
whose  family  is  fifteen  thousand  dollars  or  more  per  year  at  the  time  the  loan 
or  loan  commitment  is  made  at  a  university  or  college  or  for  the  purpose  of  de- 
fraying the  cost  of  attendance  of  one  or  more  students  at  an  elementary  or  sec- 
ondary school  providing  education  required  for  minors ;  provided,  however,  that 
no  such  loan  shall  bring  the  total  unpaid  principal  balances  of  any  one  or  more 
loans  made  by  such  savings  bank  to  the  borrower  pursuant  to  this  Subparagraph 
to  an  amount  in  excess  of  twenty  thousand  dollars  ;  and  further  provided  that  the 
maturity  of  any  such  loan  does  not  exceed  eighty-five  months  ;  and  further  pro- 
vided that  the  maximum  amount  which  may  be  paid  by  the  borrower  for  interest, 
discount,  and  fees  of  all  kinds  in  connection  with  the  transaction  shall  be  as 
computed  pursuant  to  and  for  the  purposes  of  this  subparagraph,  six  dollars  per 
annum  discount  per  one  hundred  dollars  of  the  face  amount  of  the  loan  if  the 
maturity  thereof  does  not  exceed  thirty-seven  months  and  five  dollars  per  annum 
discount  per  one  hundred  dollars  of  the  face  amount  of  the  loan  if  maturity 
thereof  exceeds  thirty-seven  months  but  in  no  event  shall  the  interest  charge  as 
to  any  loan  authorized  by  this  subparagraph  exceed  a  rate  of  one  per  centum  per 
month,  as  computed  pursuant  to  this  subparagraph  reckoned  on  each  loan  or 
advance  from  the  date  thereof,  calculated  on  any  of  the  following  bases:  (i)  on 
the  unpaid  principal  amount  of  such  loans  and  advances  from  time  to  time  out- 
standing, or  (ii)  for  each  month  on  an  average  balance  outstanding  determined 
by  dividing  by  two  the  sum  of  the  balances  of  unpaid  principal  of  such  loans  and 
advances  outstanding  on  two  dates  during  such  month,  as  specified  in  such  agree- 
ment :  the  first  of  which  dates  being  not  later  than  the  fifteenth  day  of  such  month 
and  the  second  being  not  earlier  than  the  sixteenth  day  of  such  month  and  not 
less  than  ten  nor  more  than  twenty  days  after  the  first  day  or  (ii)  for  each 
month  on  a  fixed  amount  selected  from  a  schedule,  which  fixed  amount  may 
exceed  the  average  daily  balance  under  (i)  above,  or  the  average  balance 
if  determined  under  (ii)  above,  by  a  differential  of  not  more  than  five  dollars, 
provided  the  same  fixed  amount  is  also  used  for  computing  interest  for 
any  month  for  which  such  balance  exceeds  said  fixed  amount  by  any  amount 
up  to  at  least  the  same  differential ;  and  further  provided  that  the  loan 
shall  be  paid  in  equal  or  substantially  equal  monthly  installments  calculated  from 
the  date  of  the  note.  No  fee,  commission,  expense,  or  other  charge  whatsoever 
shall  be  taken,  received,  reserved  or  contracted  for  in  addition  to  the  maximum 
rate  of  interest  authorized  by  this  subparagraph  except  (i)  the  fees  payable 
to  the  appropriate  public  officer  to  perfect  any  lien  or  other  security  interest  taken 
to  secure  the  loan  or  the  premium,  not  in  excess  of  such  filing  fee,  payable  for 
any  insurance  in  lieu  of  such  filing;  (ii)  in  case  of  default,  and  in  accordance 
with  the  provisions  of  the  instrument  evidencing  the  obligation,  either  a  fine 
in  an  amount  not  to  exceed  five  cents  per  dollar  on  any  installment  which  has 
become  due  and  remained  unpaid  for  a  period  in  excess  of  ten  days,  but  no  such 
fine  shall  exceed  five  dollars  and  only  one  fine  shall  be  collected  on  any  such  in- 
stallment regardless  of  the  period  during  which  it  remains  in  default,  and 
provided  further  that  should  the  aggregate  of  such  fines  collected  in  connection 
with  any  loan  exceed  two  per  centum  of  such  loan,  or  in  any  event  twenty-live 
dollars,  the  savings  bank  shall  refund  such  excess  to  the  borrower  within  sixty 
days  after  the  loan  is  paid  in  full,  or.  subject  to  an  allowance  of  unearned  inter- 
est attributable  to  the  amount  in  default,  interest  on  each  amount  past  due  at  a 
rate  not  in  excess  of  one  per  centum  per  month  during  the  period  of  delinquency  ; 
(iii)  the  actual  expenditures,  including  reasonable  attorney's  fees,  for  necessary 
court  process;  and  (iv)  in  case  the  savings  bank  insures  a  borrower  under  a 
group  life  insurance  policy,  group  health  insurance  policy,  group  accident  insur- 
ance policy,  or  group  health  and  accident  insurance  policy,  or  requires  insurance 
on  personal  property  securing  any  such  loan,  an  amount  not  in  excess  of  the 
premiums  chargeable  in  accordance  with  rate  schedules  then  in  effect  and  on  file 
with  the  superintendent  of  insurance  for  such  insurance  by  the  insurer.  Xo  sav- 
ings bank  shall  require  a  borrower  to  place  any  sum  on  deposit,  or  to  make  depos- 
its in  lieu  of  regular  periodic  installment  payments,  or  to  do  or  refrain  from 
doilM!  any  other  act  which  would  entail  additional  expense  or  sacrifice,  as  a  condi- 
tion precedent  to  granting  a  loan  or  advance  of  credit  under  the  authority  of 
this  subparagraph,  except  under  such  terms  and  conditions  as  the  superintendent 
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may  from  time  to  time  approve.  Notwithstanding  the  provisions  of  this  subpara- 
graph no  refund  of  excess  fines  shall  be  required  if  it  amounts  to  less  than  one 
dollar. 

(c)  Promissory  notes  secured  by  mobile  home  chattel  paper  evidencing  a 
monetary  obligation  incurred  to  finance  the  purchase  of  a  mobile  home  located  at 
the  time  of  such  purchase,  or  to  be  located  within  ninety  days,  at  a  semipermanent 
site  within  the  state  and  to  be  maintained  as  a  residence  of  the  borrower,  the 
borrower's  spouse,  child,  grandchild,  parent  or  grandparent. 

(1)  For  this  subparagraph  : 

(1)  "mobile  home  chattel  paper"  means  written  evidence  of  both  a  monetary 
obligation  and  a  security  interest  of  first  priority  in  a  mobile  home  and  any  equip- 
ment installed  or  to  be  installed  therein  ;  and 

(ii)  "mobile  home"  means  a  movable  dwelling  constructed  to  be  towed  on  its 
own  chassis  and  undercarriage,  at  least  forty  feet  long  and  ten  feet  wide  and 
containing  living  facilities  suitable  for  year-round  occupancy  by  one  family, 
including  permanent  provisions  for  eating,  sleeping,  cooking  and  sanitation. 

(2)  If  i-he  loan  is  for  the  purpose  of  financing  the  purchase  of  a  new  mobile 
home, 

(i)  it  shall  mature  not  later  than  one  hundred  eighty  months  after  the  date 
thereof,  and 

(ii)  the  amount  advanced  shall  not  exceed  one  hundred  per  cent  of  the  sum  of 
(a)  the  manufacturer's  invoice  price  of  such  mobile  home  (including  any  installed 
equipment),  excluding  freight,  plus  (b)  the  invoice  price  of  the  manufacturer  of 
any  new  equipment  installed  or  to  be  installed  by  the  dealer  excluding  freight. 

(3)  If  the  loan  is  for  the  purpose  of  financing  the  purchase  of  a  used  mobile 
home. 

(i)  it  shall  mature  not  later  than  ninety-six  months  after  the  date  thereof,  and 

(ii)  the  amount  advanced  shall  not  exceed  one  hundred  per  cent  of  the  purchase 
price  of  the  mobile  home  actually  paid  or  the  wholesale  value  of  such  mobile 
home  (including  any  installed  equipment)  as  established  in  the  dealer's  market, 
whichever  is  the  lower. 

(4)  The  loan  shall  be  payable  in  equal  or  substantially  equal  monthly  install- 
ments calculated  from  the  date  of  the  loan.  Interest,  which  may  be  taken  in 
advance,  may  be  charged  thereon,  computed  from  the  date  of  the  loan  to  the  date 
of  the  last  installment  payable  thereunder,  if  the  loan  has  a  maturity  (i)  not 
exceeding  thirty-seven  months,  at  a  rate  not  to  exceed  six  dollars  per  annum 
discount  per  one  hundred  dollars  of  the  face  amount  or  ten  dollars  if  the  interest 
so  computed  is  less  than  that  amount,  or  (ii)  exceeding  thirty-seven  months,  at  a 
rate  not  to  exceed  five  dollars  per  annum  discount,  per  one  hundred  dollars  of 
the  face  amount  or  ten  dollars  if  the  interest  so  computed  is  less  than  that 
amount ;  provided  that  the  interest  which  may  be  charged ;  if  it  exceeds  ten  dollars, 
shall  not  exceed  one  per  cent  per  month  on  the  unpaid  principal  balance. 

(5)  The  authorized  interest  shall  include  all  charges  incident  to  investigating 
and  making  any  loan.  No  fee,  commission,  expense,  or  other  charge  shall  be  per- 
mitted except  that  the  savings  bank  may  contract  to  charge  the  borrower  (i)  the 
fees  payable  to  a  public  officer  to  perfect  any  lien  or  other  security  interest  taken 
to  secure  the  loan,  or  the  premium,  not  in  excess  of  such  fee,  payable  for  any  insur- 
ance in  lieu  of  such  filing;  (ii)  in  case  of  default,  and  in  accordance  with  the 
instrument  evidencing  the  obligation,  either  a  fine  in  an  amount  not  to  exceed 
five  per  cent  on  any  installment  which  has  become  due  and  remained  unpaid  for  a 
period  in  excess  of  ten  days,  but  no  such  fine  shall  exceed  five  dollars  and  only  one 
fine  shall  be  collected  on  any  such  installment  regardless  of  the  duration  of  the 
default,  and  provided  further  that  should  the  aggregate  of  such  fines  collected  in 
connection  with  any  loan  exceed  two  per  cent  of  such  loan  or  twenty-five  dollars, 
the  savings  bank  shall  refund  such  excess  within  sixty  days  after  the  loan  is  paid 
in  full,  or,  subject  to  an  allowance  of  unearned  interest  attributable  to  the  amount 
in  default,  interest  on  each  amount  past  due  at  a  rate  not  in  excess  of  one  per 
cent  per  month  during  the  delinquency  ;  (iii)  the  actual  expenditures,  including 
reasonable  attorney's  fee  for  necessary  court  process,  and  (iv)  in  case  the  savings 
bank  insures  a  borrower  under  a  group  life,  health,  accident,  or  group  health  and 
accident  insurance  policy,  or  requires  insurance  on  the  property  securing  such 
loan,  an  amount  not  in  excess  of  the  premiums  lawfully  chargeable.  No  savings 
bank  shall  require  a  borrower  to  place  any  sum  on  deposit,  or  to  make  deposits  in 
lieu  of  regular  periodic  installment  payments,  or  to  do  or  refrain  from  doing  any 
other  act  which  would  entail  additional  expense  or  sacrifice,  as  a  condition  to  a 
mobile  home  loan  except  as  the  superintendent  may  from  time  to  time  approve. 
No  refund  of  excess  fines  need  be  made  if  it  amounts  to  less  than  one  dollar. 
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(6)  As  a  condition  of  any  loan  made  pursuant  hereto,  the  borrower  shall  certify 
that  the  mobile  home,  against  which  the  loan  is  made,  is  intended  to  be  maintained 
in  the  state  as  a  residence  of  the  borrower,  the  borrower's  spouse,  child,  grand- 
child, parent  or  grandparent.  If  the  mobile  home  shall  not  be  so  maintained  on  the 
ninetieth  day  next  succeeding  the  date  of  the  loan  or  if  it  is  removed  from  the  state 
at  any  time  before  the  first  anniversary  of  the  date  of  the  loan,  then,  in  either 
event  and  notwithstanding  anything  to  the  contrary  in  this  subparagraph,  the  loan 
and  all  authorized  charges  shall  become  immediately  due  and  payable  subject  to 
the  refund  provisions  of  subparagraph  (c)  of  paragraph  four  and  the  borrower 
may,  if  the  contract  so  provides,  be  required  to  pay  as  an  additional  authorized 
charge,  a  penalty  in  an  amount  not  to  exceed  two  per  cent  of  the  face  amount 
of  the  loan. 

(7)  No  investment  shall  be  made  by  a  savings  bank  pursuant  hereto  if  the  total 
amount  invested  by  it  pursuant  to  this  subparagraph  exceeds,  or  by  the  making 
of  such  investment  will  exceed,  an  amount  equal  to  five  per  cent  of  the  assets 
of  the  savings  bank. 

(8)  Subject  to  such  limitations  and  conditions  as  the  banking  board  may  pre- 
scribe by  general  regulation,  a  savings  bank  may  make  a  loan  pursuant  to  this  sub- 
paragraph which  the  federal  housing  administrator  has  insured  or  has  made  a 
commitment  to  insure  and  may  receive  and  hold  such  debentures  as  are  issued 
by  the  federal  housing  administrator  in  payment  of  such  insurance,  or  which  is 
guaranteed  pursuant  to  the  provisions  of  the  act  of  congress  entitled  the  "Service- 
men's Readjustment  Act  of  1944."  No  law  of  this  state  prescribing  the  nature, 
amount  or  form  of  security  or  requiring  security  upon  which  loans  or  advances  of 
credit  may  be  made  or  prescribing  or  limiting  the  period  for  which  loans  or 
advances  of  credit  may  be  made  or  limiting  the  amount  of  any  class  of  loans, 
advances  of  credit  or  purchases  which  may  be  made  shall  be  deemed  to  apply  to 
loans,  advances  of  credit  or  purchases  made  or  to  loans  acquired  by  purchase 
pursuant  to  this  item. 

(d)  A  borrower  may  prepay  any  loan  made  pursuant  to  the  provisions  of  sub- 
paragraphs (a),  (b)  or  (c)  of  this  paragraph  (4)  in  full  or,  with  the  consent 
of  the  savings  bank,  may  refinance  the  loan.  In  the  event  of  such  prepayment  or 
refinancing,  the  savings  bank  shall  refund:  (1)  the  unearned  portion  of  the 
interest  previously  deducted  to  the  borrower  to  the  ratable  extent  at  least  that 
the  sum  of  the  unpaid  balances  of  the  loan  scheduled  at  regular  periodic  intervals 
of  not  more  than  one  month  from  the  date  of  repayment  to  and  including  the 
maturity  of  the  final  installment  bears  to  the  sum  of  all  the  unpaid  balances  of 
the  loan  schedule  at  like  periodic  intervals  from  its  inception  to  and  including  the 
maturity  of  the  final  installment :  provided,  however,  that  if  the  amount  of  interest 
previously  deducted  (i)  was  less  than  ten  dollars,  no  refund  shall  be  required ;  or 
(ii)  that  if  the  interest  previously  deducted  exceeded  the  sum  of  ten  dollars  and 
the  earned  interest  is  less  than  that  amount,  the  savings  bank  may  retain  such  an 
additional  amount  as  will  bring  the  earned  interest  to  the  sum  of  ten  dollars  and 
refund  the  remainder,  and  provided  further,  that  unless  the  loan  is  refinanced,  no 
refund  shall  be  required  if  it  amounts  to  less  than  one  dollar  ;  (2)  if  a  charge  was 
made  to  the  borrower  for  premiums  for  insuring  the  borrower  under  a  group  life 
insurance  policy,  or  under  a  group  health,  group  accident  or  group  health  and 
accident  insuance  policy,  the  excess  of  the  charge  to  the  borrower  therefor  over 
the  premiums  paid  or  payable  by  the  savings  bank,  if  such  premiums  were  paid 
or  payable  by  the  savings  bank  periodically  or  the  refund  for  such  insurance 
premium  received  or  receivable  by  the  savings  bank,  if  such  premium  was  paid 
or  payable  in  a  lump  sum  by  the  savings  bank,  provided  that  no  such  refund  shall 
be  required  if  it  amounts  to  less  than  one  dollar  ;  and  (3)  if  maturity  is  accelerated 
due  to  the  default  of  the  borrower  and  judgment  is  obtained,  the  borrower  shall 
be  entitled  to  the  same  rebate  as  if  the  loan  had  been  prepaid  in  full  on  the  date 
of  acceleration. 

(5)  Promissory  notes  payable  to  the  order  of  the  savings  bank  from  a  resident 
of  the  state  of  New  York  provided  that  payment  of  each  note  is  guaranteed  by  the 
New  York  Higher  Education  Assistance  Corporation,  or  promissory  notes  payable 
to  the  order  of  the  savings  bank,  provided  that  such  notes  are  insured  or  covered 
by  a  commitment  to  insure  issued  by  the  Federal  Education  Commissioner  in 
accordance  with  the  provisions  of  the  act  of  congress  entitled  "Higher  Education 
Act  of  10(5.-." 

8-a.  Promissory  notes  representing  loans  for  the  purpose  of  financing  the  pur- 
chase of  or  refinancing  an  existing  ownership  interest  in  certificates  of  stock  or 
Other  evidence  of  an  ownership  interest  in,  and  a  proprietary  lease  from,  a  cor- 
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poration  or  partnership  formed  for  the  purpose  of  cooperative  ownership  of  real 
estate  in  this  state,  as  provided  in  this  subdivision. 

A  savings  bank  may,  subject  to  such  regulations  as  the  banking  board  finds 
necessary  and  proper,  invest  to  an  amount  not  exceeding  eighty-five  per  centum 
of  the  purchase  price  or,  in  the  case  of  a  refinancing,  the  appraised  value  of  cer- 
tificates of  stock  or  other  evidence  of  an  ownership  interest  in  and  a  proprietary 
lease  from,  a  corporation  or  partnership  formed  for  the  purpose  of  the  coopera- 
tive ownership  of  real  estate  within  the  state,  for  the  purpose  of  financing  a 
purchase  of  or  refinancing  an  existing  ownership  interest  in  such  a  corporation 
or  partnership,  provided  (a)  such  investment  is  secured  within  ninety  days  from 
the  making  of  the  loan  by  an  assignment  or  transfer  of  the  stock  or  other  evidence 
of  an  ownership  interest  of  the  borrower  and  a  proprietary  lease ;  and  (b)  repay- 
ment of  principal  and  interest  shall  be  effected  within  thirty  years.  Notwithstand- 
ing any  other  provision  of  law,  the  maximum  rate  of  interest  which  may  be 
charged,  taken  or  received  upon  any  loan  or  forbearance  made  pursuant  to  this 
subdivision  may  exceed  the  rate  of  interest  prescribed  by  the  banking  board  in 
accordance  with  section  fourteen-a  by  no  more  than  one  and  one-half  per  centum 
per  annum. 

9.  Real  estate  provided  in  this  subdivision. 

(a)  A  savings  bank  may  purchase  or  acquire  the  following  real  estate  : 

(1)  A  plot  whereon  there  is  or  may  be  erected  a  building  suitable  for  the 
convenient  transaction  of  the  business  of  the  savings  bank,  from  portions  of 
which  not  required  for  its  own  use  a  revenue  may  be  derived,  and  a  plot  whereon 
parking  accommodations  are,  or  are  to  be,  provided,  with  or  without  charge, 
primarily  for  its  customers  or  employees  or  both.  The  aggregate  of  all  invest- 
ments of  a  savings  bank  in  such  plots  and  buildings  shall  not  exceed  twenty- 
five  per  centum  of  the  surplus  fund  of  such  savings  bank,  except  with  the  approval 
of  the  superintendent. 

(2)  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  business. 

(3)  Such  as  it  shall  purchase  at  sales  under  judgments,  decrees  or  mortgages 
held  by  it. 

(4)  In  lieu  of  instituting  an  action  to  foreclose  a  mortgage  lien,  a  savings 
bank  may  purchase  a  deed  to  the  underlying  real  property. 

(5)  A  whole  or  part  interest  in  a  "project"  as  defined  in  the  New  York 
state  urban  development  corporation  act  pursuant  to  section  six  or  eight  of 
such  act.  An  investment  by  a  savings  bank  in  a  single  project  shall  not  exceed 
one  per  centum  of  the  assets  or  ten  per  centum  of  the  net  worth  of  such  savings 
bank,  whichever  is  less,  and  the  aggregate  of  all  investments  of  a  savings  bank 
in  such  projects  and  investments  in  securities  pursuant  to  subparagraph  one-a 
of  paragraph  (a)  of  subdivision  twenty-one  of  this  section  shall  not  exceed  five 
per  centum  of  the  assets  or  fifty  per  centum  of  the  net  worth  of  such  savings 
bank,  whichever  is  less.  For  the  purposes  of  this  subdivision,  "net  worth"  of  a 
savings  bank  shall  mean  the  excess  of  its  assets  at  book  value,  less  allocated 
reserves,  over  known  liabilities. 

(b)  Every  parcel  of  real  estate  acquired  by  a  savings  bank  shall  be  con- 
veyed to  it  directly  by  name,  or,  subject  to  such  regulations  and  restrictions  as 
the  banking  board  finds  to  be  necessary  and  proper,  may  be  taken  in  the  name 
of  duly  authorized  nominee,  and  the  conveyance  shall  be  immediately  recorded 
or  registered  in  the  office  of  the  proper  recording  officer  of  the  county  in  which 
such  real  estate  is  located. 

(c)  Every  parcel  of  real  estate  acquired  by  a  savings  bank,  except  real 
estate  purchased  or  acquired  pursuant  to  subparagraph  five  of  paragraph  (a) 
of  this  subdivision,  shall  be  sold  by  it  within  five  years  from  the  date  on  which 
it  shall  have  been  acquired  unless  : 

(1)  There  shall  be  (1)  a  building  thereon  used  by  the  savings  bank  as  a 
place  of  business,  or  (2)  parking  accommodations  provided  thereon  primarily 
for  its  customers  or  employees  or  both  ;  or 

(2)  The  superintendent,  on  application  of  its  board  of  trustees,  shall  have 
extended  the  time  within  which  such  sale  shall  be  made. 

10.  Bonds  and  other  obligations  of  Savings  and  Loan  Bank  of  the  State  of 
New  York. 

11.  Farm  loan  bonds,  including  consolidated  bonds,  issued  by  federal  land 
banks,  federal  intermediate  credit  bank  debentures,  including  consolidated 
debentures,  issued  by  federal  intermediate  credit  banks  and  bonds,  debentures 
or  other  obligations  of  banks  for  cooperatives,  including  consolidated  debentures 
issued  by  banks  for  cooperatives  organized  under  the  laws  of  the  United  States. 
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12.  Bankers  acceptances  and  hills  of  exchange  which  are  engible  for  purchase 
in  the  open  market  by  federal  reserve  hanks  and  which  have  been  accepted  by 
a  hank,  a  trust  company,  a  private  banker  or  an  investment  company,  as  those 
terms  are  defined  in  this  chapter,  or  by  a  banking  corporation  which  is  orga- 
nized under  the  laws  of  the  United  States  or  of  any  state  thereof  and  which  is  a 
member  of  the  federal  reserve  system. 

Except  in  the  case  of  a  trust  company  all  of  the  stock  of  which  is  owned  by  not 
less  than  twenty  savings  banks,  the  aggregate  liability  of  any  bank,  trust  com- 
pany, private  banker  or  hanking  corporation  to  any  savings  bank  for  acceptances, 
advances  of  federal  funds  and  deposits,  or  of  any  investment  company  to  any 
savings  bank  for  acceptances,  shall  not  exceed  twenty-five  per  centum  of  the 
capital  and  surplus  of  such  bank,  trust  company,  private  banker,  investment 
company  or  banking  corporation,  or  five  per  centum  of  the  aggregate  amount 
credited  to  the  depositors  of  such  savings  bank,  whichever  amount  is  smaller. 

12-a.  (a)  Obligations  of  any  corporation  organized  under  the  laws  of  any 
state  of  the  United  States  maturing  within  two  hundred  seventy  days,  provided 
that  sucli  obligations  receive  the  highest  rating  of  an  independent  rating  service 
designated  by  the  banking  board. 

(1)  i  Subject  to  such  regulations  as  the  banking  board  may  impose,  certificates 
of  deposit  issued  by  <1)  a  bank,  trust  company  or  national  bank  whose  principal 
office  is  located  in  this  state  or  (2)  a  banking  corporation  organized  under  the 
laws  of  the  United  States  or  of  any  state  thereof  with  assets  in  excess  of  one 
hundred  million  dollars. 

12-b.  Advances  of  federal  funds  to  designated  depositaries,  provided  such 
advances  are  made  on  the  condition  that  they  be  repaid  on  the  next  business  day 
following  the  day  on  which  the  advance  is  made.  For  purposes  of  this  subdivision 
and  subdivision  twelve  of  this  section,  the  term  "federal  funds"  shall  mean  funds 
which  a  savings  bank  has  on  deposit  at  a  depositary  which  are  exchangeable 
for  funds  on  deposit  at  a  federal  reserve  bank ;  and  the  term  "business  day" 
shall  mean  any  day  on  which  the  savings  bank,  the  depositary  and  the  federal 
reserve  bank  where  the  funds  are  on  deposit  are  all  open  for  general  business. 

13.  Bonds  of  any  corporation  which  at  the  time  of  such  investment  is  incorpo- 
rated under  the  laws  of  the  United  States  or  any  state  thereof,  or  the  District  of 
Columbia,  and  transacting  the  business  of  supplying  electrical  energy  or  artificial 
gas.  or  natural  gas  purchased  from  another  corporation  and  supplied  in  sub- 
stitution for,  or  in  mixture  with,  artificial  gas,  for  light,  heat,  power  and  other 
purposes,  or  transacting  any  or  all  of  such  business,  provided  at  least  eighty  per 
centum  of  the  gross  operating  revenues  of  any  such  corporation  are  derived  from 
such  business,  subject  to  the  following  conditions  : 

( a  i  Such  corporation  shall  have  all  franchises  necessary  to  operate  in  terri- 
tory in  which  at  least  seventy-five  per  centum  of  its  gross  income  is  earned.  Such 
corporation  shall  file  with  the  superintendent  of  banks  and  make  public  in  each 
year  a  statement  and  a  report  giving  the  income  accounting  covering  the  pre- 
vious fiscal  year  and  a  balance  sheet  showing  in  reasonable  detail  the  assets 
and  liabilities  at  the  end  of  the  year. 

(b)  Either  the  outstanding  full  paid  capital  stock  together  with  premiums 
thereon  and  the  surplus  of  such  corporation  shall  be  not  less  than  two-thirds 
of  the  total  debt  secured  by  mortgage  lien  on  any  part  or  all  of  its  property, 
or  the  outstanding  full  paid  capital  stock  together  with  premiums  thereon  and 
surplus  and  unsecured  debt  not  maturing  within  five  years  and  not  in  excess 
of  fifty  per  centum  of  such  capital  stock,  premiums  and  surplus  shall  be  equal 
to  a  least  three-fourths  of  the  total  debt  secured  by  mortgage  lien  on  any  part 
or  all  of  its  property,  provided,  however,  that  in  case  of  a  corporation  having 
no-par  value  shares,  the  amount  of  capital  which  such  shares  represent  shall 
he  the  capital  as  shown  by  the  books  of  the  corporation. 

(e)  Such  corporation  shall  have  been  in  existence  for  a  period  of  not  less 
than  eight  fiscal  years  and  at  no  time  within  such  period  of  eight  fiscal  years 
next  preceding  the  date  of  such  investment  shall  said  corporation  have  failed 
to  pay  promptly  and  regularly  the  matured  principal  and  interest  of  all  its 
Indebtedness  direct,  assumed  or  guaranteed,  but  the  period  of  life  of  the  cor- 
poration or  corporations  from  which  a  major  portion  of  its  property  was 
acquired  by  consolidation,  merger  or  purchase  shall  be  considered  together  in 
determining  the  required  period. 

(d)  For  a  period  of  five  fiscal  years  next  preceding  such  investment  the  net 
earnings  of  such  corporation  shall  have  averaged  per  year  not  less  than  two 
limes  the  average  annual  interest  charges  on  its  total  funded  debt  applicable  to 
that  period,  and  for  the  last  fiscal  year  preceding  such  investment  such  net  earn- 
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ings  shall  have  been  not  less  than  twice  the  interest  charges  for  a  full  year  on  its 
total  funded  debt  outstanding  at  the  time  of  such  investment,  and  for  such  period 
the  gross  operating  revenues  of  any  such  corporation  shall  have  averaged  per 
year  not  less  than  two  million  dollars. 

(e)  In  determining  the  qualifications  of  any  bond  under  this  subdivision 
where  a  corporation  shall  have  acquired  its  property  or  any  substantial  part 
thereof  within  five  years  immediately  preceding  the  date  of  such  investment  by 
consolidation  or  merger,  or  by  the  purchase  of  all  or  a  substantial  portion  of  the 
property  of  any  other  corporation  or  corporations,  the  gross  operating  revenues, 
net  earnings,  and  interest  charges  of  the  several  predecessor  or  constituent 
coporations  shall  be  consolidated  and  adjusted  so  as  to  ascertain  whether  the 
requirements  of  paragraph  (d)  of  this  subdivision  have  been  complied  with. 

(f)  Such  bonds  shall  be  (1)  bonds  secured  by  a  first  or  refunding  mortgage 
on  property  owned  and  operated,  or  controlled,  by  the  corporation  issuing  or 
assuming  them,  or  underlying  mortgage  bonds  secured  by  a  lien  on  property 
owned  and  operated,  or  controlled,  by  the  corporation  issuing  or  assuming  them, 
provided  that  such  underlying  mortgage  bonds  are  to  be  refunded  by  a  junior 
mortgage  providing  for  their  retirement,  that  the  bonds  under  such  junior 
mortgage  comply  with  the  requirements  of  this  subdivision,  and  that  such  under- 
lying mortgage  is  either  a  closed  mortgage  or  remains  open  solely  for  the  issue 
of  additional  bonds  which  are  to  be  pledged  under  such  junior  mortgage  and 
provided  that  the  aggregate  principal  amount  of  bonds  secured  by  such  first 
or  refunding  mortgage  plus  the  principal  amount  of  all  the  underlying  outstand- 
ing bonds  shall  not  exceed  two-thirds  of  the  net  value  of  the  physical  property 
owned  or  controlled  as  shown  by  the  books  of  the  owning  corporation,  and  subject 
to  the  lien  of  such  mortgage  or  mortgages  securing  the  total  mortgage  debt  and 
provided  further,  that  if  a  refunding  mortgage,  it  must  provide  for  the  retirement 
on  or  before  the  date  of  their  maturity  of  all  bonds  secured  by  prior  liens  on 
the  property,  or  (2)  bonds  other  than  mortgage  bonds,  provided,  that  (a)  for 
a  period  of  five  fiscal  years  next  preceding  .such  investment  the  net  earnings 
of  such  corporation  shall  have  averaged  per  year  not  less  than  two  and  one- 
half  times  the  average  annual  interest  charges  on  its  total  funded  debt  applicable 
to  that  period,  and  lor  the  last  fiscal  year  preceding  such  investment  such  net 
earnings  shall  have  been  not  less  than  two  and  one-half  times  the  interest 
charges  for  a  full  year  on  its  total  funded  debt  outstanding  at  the  time  of  such 
investment,  and  (b)  the  capital  stock  together  with  premiums  thereon  and  surplus 
of  such  corporation  shall  not  be  less  than  two-thirds  of  its  total  funded  debt 
outstanding,  and{c)  such  bonds,  if  issued  for  a  term  longer  than  fifteen  vesirs, 
shall  have  been  issued  under  an  indenture  containing  a  covenant  providing  for 
the  establishment  of  a  sinking  fund  for  the  benefit  of  such  bonds  whereby  such 
bonds  shall  be  redeemed  at  an  annual  rate  of  not  less  than  two  per  centum 
of  the  largest  principal  amount  of  their  issue  at  any  one  time  notstanding, 
and  (d)  the  mortgage  bonds  of  such  corporation,  if  any,  shall  qualify  under 
the  provisions  of  this  subdivision. 

(g)  (1)  The  gross  operating  revenues  and  expenses  of  a  corporation  for  the 
purposes  of  this  subdivision  shall  be,  respectively,  the  total  amount  earned 
from  the  operation  of,  and  the  total  expense  of  maintaining  and  operating,  all 
property  owned  and  operated,  or  leased  and  operated,  by  such  corporation,  as 
determined  by  a  system  of  accounts  adopted  by  a  federal,  state,  or  municipal 
public  service  commission,  public  utility  commission  or  other  similar  regulatory 
body.  The  gross  operating  revenues  and  expenses,  as  defined  above,  of  subsidiary 
companies  may  be  included,  provided  all  the  mortgage  bonds  and  a  controlling 
interest  in  stock  or  stocks  of  such  subsidiary  companies  are  pledged  as  part 
security  for  the  mortgage  debt  of  the  principal  company.  The  net  value  of  any 
property  shall  be  its  value  as  shown  by  the  books  of  the  corporation  less  the 
amounts  of  any  reserves  for  depreciation,  retirement  or  amortization  thereof. 
Property  shall  be  deemed  to  be  controlled  by  a  corporation  if  such  corporation 
shall  own  not  less  than  ninety  percent  of  the  capital  stock  of  the  corporation 
owning  such  property. 

(2)  The  net  earnings  of  any  corporation  for  the  purposes  of  this  subdivision 
shall  be  the  balance  obtained'  by  deducting  from  its  gross  operating  revenues, 
its  operating  and  maintenance  expenses,  taxes  other  than  federal  and  state 
income  taxes,  rentals  and  provision  for  renewals  and  retirements  of  the  physical 
assets  of  the  corporation,  and  by  adding  to  said  balance  its  income  from  securities 
and  miscellaneous  sources  but  not.  however,  to  exceed  fifteen  per  centum  of  said 
balance.  The  term  funded  debt  shall  be  construed  to  mean  all  interest-bearing 
debt  maturing  more  than  one  year  from  date  of  issue. 
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(3)  In  the  computation  for  the  purposes  of  this  subdivision  of  the  ratio  of 
mortgage  deht  to  net  mortgaged  property  value  there  shall  be  excluded  from  the 
amount  of  outstanding  mortgage  bonds  the  amount  of  any  cash  deposited  with 
the  trustee  of  the  mortgage  and  held  in  trust  pursuant  to  the  terms  of  such 
mortgage. 

(h)  Not  more  than  twenty-five  per  centum  of  the  assets  of  any  savings  bank 
shall  be  loaned  on  or  invested  in  bonds  of  such  electric  and  gas  corporations, 
and  not  more  than  two  per  centum  of  the  assets  of  any  savings  bank  shall  be 
invested  in  the  bonds  of  any  one  such  corporation,  as  authorized  by  this  sub- 
division. 

(i)  As  used  in  this  subdivision,  the  term  '"bond"  includes  a  note  or  debenture. 
14.  Bonds  of  any  corporation  which  at  the  time  of  such  investment  is  incor-* 

porated  under  the  laws  of  the  United  States  or  any  state  thereof,  or  the  District 
of  Columbia,  and  authorized  to  engage,  and  engaging,  in  the  business  of  furnish- 
ing telephone  service  in  the  United  States,  subject  to  the  following  conditions : 

(a)  Such  corporation  shall  have  been  in  existence  for  a  period  of  not  less 
than  eight  fiscal  years  and  at  no  rime  within  such  period  of  eight  fiscal  years 
next  preceding  the  date  of  such  investment  shall  said  corporation  have  failed 
to  pay  promptly  and  regularly  the  matured  principal  and  interest  of  all  its 
indebtedness  direct,  assumed,  or  guaranteed,  but  the  period  of  life  of  the  cor- 
poration, together,  with  the  period  of  life  of  any  predecessor  corporation  or 
cori>orations  from  which  a  major  portion  of  its  property  was  acquired  by  con- 
solidation, merger  or  purchase,  shall  be  considered  together  in  determining 
the  required  period  :  and  such  corporation  shall  file  with  the  superintendent 
of  banks  and  make  public  in  each  year  a  statement  and  a  report  giving  the 
income  account  covering  the  previous  fiscal  year  and  a  balance  sheet  showing 
in  reasonable  detail  the  assets  and  liabilities  at  the  end  of  the  year. 

(b)  The  outstanding  full  paid  capital  stock  together  with  premiums  thereon 
and  the  surplus  of  such  corporation  shall  at  the  time  of  such  investment 
be  equal  to  at  least  two-thirds  of  the  aggregate  of  its  funded  debt  and  the  total 
funded  debt,  exclusive  of  any  such  funded  debr  held  by  such  corporation,  of 
every  telephone  corporation  a  majority  of  the  capital  stock  of  which  is  owned 
by  such  corporation. 

CO  For  a  period  of  fiscal  years  next  preceding  such  investment  the  net  earn- 
ings of  snob  corporation  shall  have  averaged  per  year  not  less  than  two  and  one- 
half  times  the  average  annual  interest  charges  on  its  total  debt  applicable  to 
that  period,  and  for  the  last  fiscal  year  preceding  such  investment  such  net 
earnings  shall  have  been  not  le^s  than  twice  the  interest  charges  for  a  full  year 
on  its  total  funded  debt  outstanding  at  the  time  of  such  investment,  and  for 
such  period  the  gross  operating  revenues  of  any  such  corporation  shall  have 
averaged  per  year  nor  less  than  five  million  dollars. 

(d)  In  determining  the  qualifications  of  any  bond  under  this  subdivision 
where  a  cor)>oratfon  shall  have  acquired  its  property  or  any  substantial  part 
thereof  within  five  years  immediately  preceding  the  date  of  such  investment  by 
e  msolidation  or  merger,  or  by  the  purchase  of  all  or  a  substantial  portion  of 
the  property  of  any  other  corporation  or  corporations  the  gross  operating  reve- 
tun  s,  net  earnings  and  interest  charges  of  the  several  predecessor  or  constituent 
corporations  shall  be  consolidated  and  adjusted  so  as  to  ascertain  whether  the 
requirements  of  paragraph  (c)  of  this  subdivision  have  been  complied  with. 

iei  The  gross  operating  revem^es  and  expenses  of  a  corporation  for  the  pur- 
poses of  this  subdivision  shall  be.  respectively,  the  total  amount  earned  from 
the  operation  of.  and  the  total  expense  of  maintaining  and  operating,  all  property 
owned  and  operated,  or  leased  and  operated,  by  sue);  corporation,  as  determined 
by  a  system  of  accounts  adopted  by  the  federal  communications  commission,  a 
public  service  commission,  or  public  utility  commission,  or  other  similar  federal 
or  state  regulatory  body. 

(f  i  The  net  earnings  of  any  corporation  for  the  purposes  of  this  subdivision 
shall  be  i ho  balance  obtained  by  deducting  from  its  jrross  operating  revenues 
itn  operating  and  maintenance  expenses,  provision  for  depreciation  of  tlx4  physi- 
cal assets  of  the  corporation,  taxes  other  than  federal  and  state  income  faxes 
rentals  and  miscellaneous  charges,  and  by  adding  to  said  balance  its  income 
from  securities  and  miscellaneous  sources  but  not.  however,  to  exceed  fifteen 
per  centum  of  said  balance.  The  term  funded  debt  shall  be  construed  to  mean 
nil  Interest-bearing  debt  maturing  more  than  one  year  from  date  of  issue. 

Whenever  a  corporation  shall  own  a  majority  of  the  capital  ^tock  of  one  or 
more  other  telephone  corporations,  the  consolidated  statements  of  all  such 
telephone  corporations  shall  be  used  in  determining  the  amount  of  net  earnings 
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available  for  interest  charges,  and  the  amount  of  interest  charges,  of  such 
corporation. 

(g)  Not  more  than  twenty-five  per  centum  of  the  assets  of  any  savings  bank 
shall  be  loaned  on  or  invested  in  bonds  of  such  telephone  corporations,  and 
not  more  than  three  per  centum  of  the  assets  of  any  savings  bank  shall  be  in- 
vested in  the  bonds  of  any  one  telephone  corporation,  as  authorized  by  this 
subdivision. 

(h)  As  used  in  this  subdivision,  the  term  '  bond"  includes  a  note  or  debenture. 

15.  Bonds,  debentures,  consolidated  debentures  or  other  obligations  of  any 
federal  home  loan  bank  or  banks,  or  of  Tennessee  Valley  Authority,  and  obliga- 
tions of,  or  instruments  issued  by  and  fully  guaranteed  as  to  principal  and 
interest  by,  the  Federal  National  Mortgage  Association,  and  notes,  bonds, 
debentures,  mortgages  and  other  evidences  of  indebtedness  of  the  United  States 
Postal  Service. 

16.  Stock  of  a  federal  reserve  bank  in  the  amount  necessary  to  qualify  for 
membership  in  such  bank. 

17.  Stock  of  a  federal  home  loan  bank  in  the  amount  necessary  to  qualify 
for  membership  in  such  bank  and  in  such  additional  amounts  as  are  approved 
by  the  banking  board. 

18.  Stock,  capital  notes  and  debentures  of  any  trust  company  and  of  any  other 
corporation  organized  under  the  laws  of  this  state,  to  the  extent  and  upon  such 
conditions  as  are  or  have  been  authorized  by  the  banking  board,  provided  all 
of  the  stock  of  such  trust  company  or  corporation  is,  or  is  to  be,  owned  by  not 
less  than  twenty  savings  banks ;  and  any  participation  certificates  or  any  other 
form  of  participation,  though  junior  in  interest,  issued  by  any  such  trust  com- 
pany in  its  individual  capacity  or  as  trustee  or  by  any  such  corporation,  and 
representing  participation  in  first  mortgages  assigned  by  savings  banks  in  pay- 
ment of  stock,  capital  notes  or  debentures  of  any  such  trust  company  or  any 
such  corporation,  or  assigned  in  connection  with  the  sale  of  mortgages  by  such 
savings  bank  to  such  trust  company  or  such  corporation. 

18-a.  A  savings  bank,  subject  to  such  limitations  and  conditions  as  the  bank- 
ing board  may  prescribe  by  general  regulation,  may  invest  in 

(1)  Any  certificate  issued  by  a  trust  company  or  other  corporation,  organized 
under  the  laws  of  this  state,  all  of  the  capital  stock  of  which  is  owned  by  at 
least  twenty  savings  banks  or  issued  by  a  subsidiary  corporation  all  of  the 
capital  stock  of  which  is  owned  by  such  trust  company  or  other  corporation, 
which  certificate  evidences  a  beneficial  interest  in  a  bond  and  mortgage  or 
note  and  mortgage  or  in  bonds  and  mortgages  or  notes  and  mortgages,  upon  real 
property,  in  which  a  savings  bank  would  be  authorized  to  invest  directly  or 
evidences  a  beneficial  interest  in  a  participation  in  a  bond  and  mortgage  or  note 
and  mortgage  or  in  bonds  and  mortgages  or  notes  and  mortgages  in  which  a 
savings  bank  would  be  authorized  to  have  participation  directly,  or 

(2)  Any  note  issued  by  such  trust  company  or  such  other  corporation  or 
issued  by  such  subsidiary  corporation,  which  note  is  secured  by  a  bond  and 
mortgage  or  note  and  mortgage  or  by  bonds  and  mortgages  or  notes  and  mort- 
gages, upon  real  property,  in  which  a  savings  bank  would  be  authorized  to 
invest  directly  or  is  secured  by  a  participation  in  a  bond  and  mortgage  or  note 
and  mortgage  or  in  bonds  and  mortgages  or  notes  and  mortgages  in  which  a 
savings  bank  would  be  authorized  to  have  a  participation  directly. 

18-b.  Promissory  notes  or  other  obligations  issued  by  a  trust  company, 
organized  under  the  laws  of  this  state,  all  of  the  capital  stock  of  which  is  owned 
by  at  least  twenty  savings  banks. 

19.  Securities  of  corporations  which  securities  are  made  eligible  for  investment 
by  savings  banks  by  the  banking  board. 

20.  Subject  to  such  regulations  and  restrictions  as  the  banking  board  finds  to 
be  necessary  and  proper,  (a)  (1)  any  bond  and  mortgage  insured  by  the  federal 
housing  commissioner,  or  for  which  a  commitment  to  insure  has  been  made  by 
the  federal  housing  commissioner,  or  (2)  any  bond  and  mortgage  guaranteed 
pursuant  to  the  provisions  of  the  act  of  congress  entitled  the  "Servicemen's  Re- 
adjustment Act  of  1944"',  or  (3)  provided  the  mortgage  is  a  first  lien,  any 
bond  and  mortgage  at  least  twenty  per  centum  of  which  is  guaranteed  pursuant 
to  the  provisions  of  such  act,  or  (4)  a  participation  in  any  loan  or  a  part  interest 
in  any  bond  and  mortgage,  secured  by  real  property  in  the  state  of  New  York, 
to  the  extent  that  the  small  business  administration  is  committed  to  pay  the 
principal  and  interest  thereof:  (b)  any  whole  or  part  interest  in  any  such  bond 
and  mortgage  or  in  any  whole  or  part  interest  in  any  such  bond  and  mortgage, 
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which  bond  and  mortgage  is  held  for  the  benefit  of  the  holder  or  holders  of  a 
whole  interest  or  part  interests  therein  by  any  entity  or  entities  with  which  a 
savings  bank  is  authorized  to  participate  pursuant  to  this  paragraph,  but  no 
such  investment  shall  he  made  in  any  part  interest  which  is  junior  or  sub- 
ordinate to  any  other  part  interest  therein;  (c)  any  hond  secured  by  any  such 
mortgage  or  mortgages,  which  mortgage  is,  or  which  mortgages  are,  held  for 
the  benefit  of  the  holder  or  holders  of  the  bond  or  bonds  secured  thereby,  by  a 
savings  bank  or  bank  or  trust  company,  or  by  a  trust  company  or  other  corpora- 
tion all  of  the  capital  stock  of  which  is  owned  by  not  less  than  twenty  savings 
banks  ;  and  (d)  and  property  improvement  note  issued  pursuant  to  the  provisions 
of  the  national  housing  act,  provided  the  savings  bank  investing  in  such  note 
shall  have  qualified  for  and  received  in  connection  therewith  a  contract  of  insur- 
ance from  the  federal  housing  commissioner.  A  savings  bank  may  receive  and 
hold  such  debentures  as  are  issued  in  payment  of  any  such  insurance.  No  law 
of  this  state  prescribing  or  limiting  the  interest  rate  upon  loans  or  advances 
of  credit  or  prescribing  a  penalty  for  violation  thereof  or  prescribing  the  nature, 
amount  or  form  of  security  or  requiring  security  upon  which  loans  or  advances 
of  credit  may  be  made  or  prescribing  or  limiting  the  period  for  which  loans 
or  advances  of  credit  may  be  made  or  limiting  the  amount  of  any  class  of  loans, 
advances  of  credit  or  purchases  which  may  be  made  shall  be  deemed  to  apply  to 
loans,  advances  of  credit  or  purchases  made  or  to  loans  acquired  by  purchase 
pursuant  to  this  subdivision. 

The  provisions  of  subdivision  six  of  this  section,  except  those  of  paragraph  (f ) 
thereof,  shall  not  apply  to  investments  made  pursuant  to  this  subdivision  by 
any  savings  hank.  Paragraphs  (a),  (b)  and  (c)  of  section  one  of  chapter  eight 
hundred  ninety-seven  of  the  laws  of  nineteen  hundred  thirty-four  as  amended 
shall  not  apply  to  savings  banks.  The  term  "bond",  as  used  in  this  subdivision, 
includes  a  note.  The  authority  provided  in  this  subdivision  to  invest  in  any  bond 
.-Hid  mortgage  guaranteed  pursuant  to  the  provisions  of  the  act  of  congress 
entitled  the  "Servicemen's  Readjustment  Act  of  1944",  shall  include  authority 
to  acquire  title  to  real  property  in  connection  with  investing  in  an  installment 
contract  for  the  sale  of  real  property,  so  guaranteed,  where  the  purchaser  under 
such  contract  is  in  possession  and  control  of  the  property,  and  title  is  acquired 
by  the  savings  bank  solely  as  security  for  the  obligations  of  the  purchaser. 

21.  (a)  Subject  to  such  regulations  and  restrictions  as  the  banking  board 
finds  to  be  necessary  and  proper  : 

(1)  Stock  and  obligations,  not  otherwise  eligible  for  investment  by  the  savings 
bank,  of  any  corporation  organized  under  any  lawT  of  this  state  for  the  purpose 
of  acquiring,  constructing,  owning,  maintaining,  operating,  selling  or  conveying 
a  housing  project  or  projects  (not  including  hotels  but  including  accommoda- 
tions for  retail  stores,  shops,  offices  and  other  community  services  reasonablv 
incident  to  such  projects)  located  within  this  state,  provided  that  all  the  stock 
and  obligations  of  any  such  corporation  have  been  or  are  originally  issued  to 
one  or  more  savings  banks  of  this  state  and/or  to  a  corporation,  or  corporations, 
organized  under  the  laws  of  this  state  and  all  of  the  stock  of  which  is  or  is  to 
be  mvned  by  not  less  than  twenty  savings  banks,  and  which  is,  or  by  agreement 
has  become,  subject  to  the  supervision  of  the  banking  department. 

(1-a).  Stock  and  obligations,  not  otherwise  eligible  for  investment  by  the 
savings  bank,  of  any  "subsidiary"  of  the  New  York  state  urban  development 
oori>oraHon,  as  defined  in  the  New  York  state  urban  development  corporation 
act,  provided  that  all  the  stock  and  obligations  of  any  such  subsidiary  is  or 
is  to  be  owned  by  one  or  more  savings  banks  of  this  state,  or  by  such  other 
owners  of  such  stock  and  obligations  as  may  be  approved  by  the  superintendent 
<>f  banks. 

(2)  Corporate  interest-bearing  securities,  other  than  those  issued  by  any 
corporation  organized  under  the  lawTs  of  a  foreign  country  except  Canada  whose 
seen ri ties  are  not  registered  with  the  United  States  Securities  and  Exchange 
Commission  or  listed  on  a  national  securities  exchange  in  accordance  with  the 
Securities  Exebange  Act  of  1934,  as  amended,  and  interest-bearing  securities 
of  any  state  in  the  United  States  or  of  any  public  authority,  commission  or 
instrumentality  organized  under  the  laws  of  any  state  of  the  United  States  or 
of  any  political  subdivision  of  any  such  state,  not  otherwise  eligible  for  invest- 
ment  by  the  savings  bank,  which  are  not  in  default  as  to  either  principal  or 
interest  When  acquired,  provided  that  no  investment  shall  be  made  pursuant  to 
this  subparagraph  (2)  in  the  securities  of  any  corporation  if  the  total  direct 
liabilities  of  such  corporation  to  the  savings  bank  exceed,  or  by  the  making  of 
such  investment  will  exceed,  ten  per  centum  of  the  total  direct  liabilities  of  such 
corporation  or  one  per  centum  of  the  assets  of  the  savings  bank,  whichever 
amount  is  less.  The  term  "securities",  as  used  in  this  subparagraph  (2),  means 
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such  bonds,  notes,  debentures  and  other  obligations  for  payment  of  money  as 
are  negotiable,  or  conditional  sale  agreements,  assignments  of  conditional  sale 
agreements  and  participations  therein  which  are  issued  or  made  by  railroads 
for  the  purchase  of  rolling  stock,  and  which  have  a  maturity  of  not  less  than 
five  years  from  the  date  of  issue  or  making,  or,  if  issued  or  made  in  a  series 
or  repayable  in  installments,  an  average  maturity  of  not  less  than  five  years 
from  the  date  of  issue  or  making. 

(b)  No  investment  shall  be  made  by  a  savings  bank  pursuant  to  subparagraphs 
one  and  two  of  paragraph  (a)  of  this  subdivision  if  the  total  amount  invested 
by  it  pursuant  to  such  paragraph,  together  with  the  total  amount  invested  by 
it  pursuant  to  any  provisions  of  any  law  other  than  the  banking  law,  exceeds, 
or  by  the  making  of  such  investment  will  exceed,  an  amount  equal  to  ten  per 
centum  of  the  assets  of  the  savings  bank.  An  investment  by  a  savings  bank 
in  a  single  subsidiary  of  the  New  York  state  urban  development  corporation 
pursuant  to  subparagraph  one-a  of  paragraph  a  of  this  subdivision  shall  not 
exceed  one  per  centum  of  the  assets  or  ten  per  centum  of  the  net  worth  of  such 
savings  bank,  whichever  is  less,  and  the  aggregate  of  all  investments  of  a  savings 
bank  in  such  subsidiaries  and  investments  in  securities  pursuant  to  subpara- 
graph five  of  paragraph  (a)  of  subdivision  nine  of  this  section  shall  not  exceed 
five  per  centum  of  the  assets  or  fifty  per  centum  of  the  net  worth  of  such  savings 
bank,  whichever  is  less.  For  the  purposes  of  this  paragraph,  "net  worth"  of  a 
savings  bank  shall  mean  the  excess  of  its  assets  at  book  value,  less  allocated 
reserves,  over  known  liabilities. 

(c)  Investments  authorized  by  this  subdivision  shall  not  be  required  to  be 
included  in  any  list  furnished  by  the  superintendent  pursuant  to  section  thirty-five 
of  this  chapter. 

(d)  For  the  purposes  of  sections  two  hundred  seventy-four,  two  hundred 
eighty-live  and  four  hundred  thirty-five  of  this  chapter,  investments  authorized 
by  this  subdivision  shall  not  be  deemed  investments  in  which  savings  banks 
may  legally  invest,  except  that  investments  authorized  by  subparagraph  one-a 
of  paragraph  (a)  of  this  subdivision  shall  be  deemed  investments  in  which 
savings  banks  may  legally  invest  for  the  purposes  of  section  three  hundred 
seventy-nine  of  this  chapter. 

(e)  For  the  purposes  of  section  three  hundred  fifty-nine-i  of  the  general  busi- 
ness law,  investments  authorized  by  subparagraph  (2)  of  paragraph  (a)  of  this 
subdivision  shall  not  be  deemed  investments  in  which  savings  banks  may  legally 
invest. 

21-a.  Interest-bearing  obligations  payable  in  United  States  funds  which  at 
the  time  of  investment  are  rated  in  one  of  the  three  highest  rating  grades  by 
each  rating  service,  designated  by  the  banking  board,  which  has  rated  such  obliga- 
tions, provided  that  the  aggregate  amount  invested  in  the  obligations  of  any  sin- 
gle issuer  pursuant  to  this  subdivision  and  pursuant  to  subparagraph  (2)  of 
paragraph  (a)  of  subdivision  twenty-one  of  this  section  may  not  exceed  one  per 
centum  of  the  assets  of  the  savings  bank,  and  provided  further  that  the  aggregate 
amount  invested  in  the  interest-bearing  obligations  of  any  single  issuer  pursuant 
to  this  subdivision  and  pursuant  to  any  provision  of  this  section  specificallv  au- 
thorizing such  investment,  may  not  exceed  the  percentage  limitations  contained 
in  any  such  provision. 

22.  Certificates  of  investment  in  savings  banks  life  insurance  fund. 

23.  Certificates  representing  advances  to  the  surplus  fund  of  its  life  insurance 
department. 

24.  Obligations  issued  or  guaranteed  by  the  international  bank  for  reconstruc- 
tion and  development. 

24-a.  Obligations  issued  or  guaranteed  by  the  inter-American  development 
bank. 

24-b.  Obligations  issued  or  guaranteed  by  the  Asian  development  bank. 
24-c.  Obligations  guaranteed  by  the  youth  facilities  project  guarantee  fund 
and  participations  therein. 

25.  Obligations  of  the  Dominion  of  Canada,  or  of  any  province  or  city  of  the 
Dominion  of  Canada,  as  provided  in  this  subdivision. 

(a)  Obligations  of  the  Dominion  of  Canada,  or  those  for  which  the  faith  of 
the  Dominion  of  Canada  is  pledged  to  provide  for  the  payment  of  the  interest  and 
principal,  provided  that  the  principal  and  interest  of  such  obligations  are  payable 
in  United  States  funds. 

(b)  Obligations  of  any  province  of  the  Dominion  of  Canada  or  those  for  which 
the  faith  of  any  such  province  is  pledged  to  provide  for  the  payment  of  the  in- 
terest and  principal  upon  which  there  is  no  default  and  upon  which  there  has  been 
no  default  for  more  than  ninety  days  ;  provided,  that  within  ten  years  immediately 
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preceding  the  investment  such  province  has  not  been  in  default  for  more  than 
ninety  days  in  the  payment  of  any  part  of  principal  or  interest  of  any  debt  duly 
authorized  by  the  legislature  of  such  province:  and  provided  that  the  principal 
and  interest  of  such  obligations  are  payable  in  United  States  funds ;  and  pro- 
vided further,  that  if  at  any  time  the  net  debt,  as  hereinafter  defined,  of  any 
such  province  shall  exceed  twenty-five  per  centum  of  the  valuation  of  real  prop- 
erty in  such  province  for  the  purposes  of  taxation,  the  obligations  of  such  province 
shall,  thereafter,  and  until  such  net  debt  shall  be  reduced  to  twenty-five  per 
centum  of  the  valuation  of  real  property  in  such  province  for  the  purposes  of 
taxation,  cease  to  bo  an  authorized  investment  for  the  moneys  of  savings  banks. 
The  term  "net  debt"  as  used  in  this  paragraph  shall  mean  the  aggregate  of  all 
direct  obligations  funded  and  unfunded  of  any  such  province  and  all  other  obliga- 
tions excluding  any  on  which  interest  is  being  paid  out  of  other  than  the  ordinary 
revenues  of  such  province;  less  sinking  funds  applicable  to  such  obligations. 

(c)  Obligations  of  any  city  in  Canada,  provided  that  said  city  has  a  popula- 
tion, according  to  the  last  federal  census  of  Canada  next  preceding  said  invest- 
ment, of  not  less  than  one  hundred  fifty  thousand  inhabitants,  and  has  not,  within 
twenty-five  years  preceding  said  investment,  defaulted  for  more  than  one  hun- 
dred and  twenty  days  in  the  payment  of  any  part  either  of  principal  or  interest 
of  any  bond,  note,  or  other  evidence  of  indebtedness,  provided  that  the  indebted- 
ness of  such  city  does  not  exceed  the  limitations  imposed  by  paragraph  (c)  of 
subdivision  five  of  this  section  if  applicable ;  and  provided  further  that  the  prin- 
cipal and  interest  of  such  obligations  are  payable  in  United  States  funds.  No 
obligations  of  any  such  city  shall  be  an  authorized  investment  for  savings  banks 
unless  such  city  shall  have  powrer  to  levy  taxes  on  the  taxable  real  property 
therein  or  to  require  a  levy  thereon  by  municipalities  within  its  area  in  either 
case  for  the  payment  of  such  obligation  without  limitation  of  rate  or  amount. 
The  term  "city"  as  used  in  this  paragraph  and  in  paragraph  (d)  of  subdivision 
five  of  this  section  shall  include  The  Municipality  of  Metropolitan  Toronto  and 
any  other  similar  corporation  in  Canada,  and  the  power  to  require  a  levy  by 
municipalities  within  its  area  shall  be  deemed  to  be  a  power  to  levy  taxes  within 
the  meaning  of  such  last  mentioned  paragraph. 

(d)  Not  more  than  ten  per  centum  of  the  assets  of  any  savings  banks  shall  be 
invested  in  the  obligations  defined  in  this  subdivision,  and  not  more  than  two 
per  centum  of  such  assets  shall  be  invested  in  the  obligations  of  any  province,  nor 
more  than  two  per  centum  of  such  assets  in  the  obligations  of  any  city,  as  au- 
thorized by  this  subdivision. 

26.  Subject  to  such  regulations  and  restrictions  as  the  banking  board  finds  to 
be  necessary  and  proper : 

(a)  Preferred  stock  of  any  corporation,  created  or  existing  under  the  laws  of 
The  United  States  or  of  any  state,  district  or  territory  thereof,  provided  (1)  the 
net  earnings  of  such  corporation  available  for  its  fixed  charges  for  a  period  of 
five  fiscal  years  next  preceding  the  date  of  investment  by  such  savings  bank 
shall  have  averaged  peit  year  not  less  tha)4  one  and  one-half  times  the  sum  of 
the  following,  computedyas  of  the  date/6f ^such  investment:  its  annual  fixed 
charges,  if  any,  its  annual  maximurn  Contingent  interest,  if  any,  and  its  an- 
nual, preferred  dividend  reqmr^mefits ;  and  (2)  during  either  of  the  last  two 
years  of  such  period  such  net  earnings  shall  have  been  not  less  than  one  and 
one-half  times  the  sum  of  its  fixed  charges,  contingent  interest  and  preferred 
dividend  requirements  for  such  year.  As  used  in  this  paragraph  (a),  the  term 
"dividend  requirements"  shall  be  construed  to  mean  cumulative  or  non-cumula- 
tive dividends  whether  or  not  paid. 

(b~)  Guaranteed  stock  of  any  corporation  created  or  existing  under  the  laws 
of  the  United  States  or  of  any  state,  district  or  territory  thereof,  provided  (1)  the 
net  earnings  of  the  guaranteeing  corporation  available  for  its  fixed  charges  for  a 
period  of  five  fiscal  years  next  preceding  the  date  of  investment  by  such  savings 
bank  shall  have  averaged  per  year  not  less  than  one  and  one-half  times  its  an- 
nual fixed  charges  computed  as  of  the  time  of  such  investment:  and  (2)  during 
either  of  the  Last  two  years  of  such  period  net  earnings  shall  have  been  not  less 
than  one  and  one-half  times  its  fixed  charges  for  such  year. 

(c)  Common  stock  of  any  corporation  created  or  existing  under  the  laws  of 
the  United  Sfjites  or  of  any  state,  district  or  territory  thereof,  other  than  those, 
specified  in  paragraph  (d)  hereof,  a  bank,  trust  company,  national  bank,  banking 
corporation  or  a  life  insurance  company  as  defined  in  section  one  hundred  ninety 
of  tic  Insurance  law,  provided  (1)  such  common  stock  is  registered  on  a  national 
securities  exchange,  as  provided  in  an  act.  of  congress  of  the  United  States,  en- 
titled the  ''Securities  Exchange  Act  of  1JW4",  approved  June  sixth,  nineteen 
hundred  thirty-four,  as  amended:  (2)  such  corporation  shall  have  paid  cash 
dividends  on  its  common  stock  in  each  year  for  a  period  of  ten  fiscal  years  next 
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preceding  the  date  of  investment  by  such  savings  bank  and  aggregate  net  earn- 
ings available  for  dividends  on  the  common  stock  of  such  corporation  for  the 
whole  of  such  period  shall  have  been  at  least  equal  to  the  amount  of  such  divi- 
dends paid  ;  and  (3)  the  preferred  and  guaranteed  stocks,  if  any,  of  such  corpora- 
tion are  eligible  for  investment  under  paragraphs  (a)  and  (b),  respectively,  of 
this  subdivision. 

(d)  Common  stock  of  any  casualty  company  or  any  fire  insurance  company 
created  or  existing  under  the  laws  of  the  United  States  or  of  any  state,  district 
or  territory  thereof,  provided  such  company  (1)  has  no  senior  securities  outstand- 
ing; (2)  the  company  and  its  insurance  subsidiaries  have  consolidated  capital 
stock,  surplus  and  voluntary  reserves  of  at  least  thirty  million  dollars ;  (3)  shall 
have  paid  dividends  on  its  common  stock  in  each  year  for  a  period  of  ten  fiscal 
years  next  preceding  the  date  of  investment  by  such  savings  bank ;  and  (4)  shall 
have,  together  with  its  insurance  subsidiaries,  in  the  fiscal  year  immediately 
preceding  the  date  of  such  investment,  not  more  than  fifty-five  per  centum  of  net 
premiums  written  in  respect  of  risks  involving  loss  or  damage  to  property  by  fire 
or  in  respect  of  liability  of  owners  and  operators  of  motor  vehicles  for  personal 
injury  and  property  damage. 

(e)  Stock  or  shares  of  any  investment  company,  as  defined  by,  and  which 
is  registered  under,  an  act  of  congress  of  the  United  States,  entitled  the  "Invest- 
ment Company  Act  of  1940",  approved  August  twenty-second,  nineteen  hundred 
forty,  as  amended,  provided  (1)  all  of  the  stock  and  shares,  other  than  stock  or 
shares  required  by  law  to  qualify  directors,  of  such  investment  company  are  or 
are  to  be  owned  by  savings  banks,  savings  and  loan  associations,  or  by  savings 
and  loan  associations  and  pension  trusts,  funds,  plans  or  agreements  participated 
in  by  one  or  more  savings  banks  or  savings  and  loan  associations  to  provide  re- 
tirement benefits,  death  benefits  or  disability  benefits,  and  any  or  all  such  bene- 
fits, for  any  or  all  of  its  or  their  active  officers  and  employees ;  (2)  such  company 
may  invest  only  in  such  investments  as  are  eligible  for  savings  banks,  including, 
without  limitation,  investments  made  eligible  for  savings  banks  by  paragraphs 
(a),  (b),  (c)  and  (d)  of  this  subdivision  but  excluding  investments  made 
eligible  for  savings  banks  by  subdivisions  five-a,  six,  eight,  nine,  sixteen,  seven- 
teen, twenty,  twenty-two  and  twenty-three  of  this  section,  provided  that  (i)  in- 
vestment restrictions  based  upon  the  assets,  surplus  fund,  net  worth  or  other 
features  of  the  condition  or  operation  of  the  savings  bank  shall  not  be  applicable 
to  such  investment  company,  and  (ii)  the  amount  of  stock  of  any  corporation 
which  may  be  held  by  such  investment  company  shall  not  exceed  five  per  cen- 
tum of  the  number  of  shares  of  stock  of  such  corporation  outstanding  at  the 
time  of  investment  by  such  investment  company.  Nothing  contained  in  the  pro- 
visions of  subdivision  four  of  section  one  hundred  thirty  of  this  chapter  shall 
prevent  an  officer,  director,  clerk  or  other  employee  of  any  bank  or  trust  com- 
pany from  being  an  officer,  director  or  employee  of  any  such  investment  company. 

(ee)  Stock  of  any  "bank  service  corporation",  as  such  term  is  defined  by  an  act 
of  congress  of  the  United  States,  entitled  the  "Bank  Service  Corporation  Act", 
approved  October  twenty-third,  nineteen  hundred  sixty-two,  as  such  act  may  be 
amended  from  time  to  time,  provided  such  investment  shall  have  been  authorized 
by  resolution  of  the  banking  board  upon  a  three-fifths  vote  of  all  its  members. 

(f)  For  the  purposes  of  this  subdivision,  (1)  the  term  "net  earnings  available 
for  fixed  charges"  shall  mean  net  income  after  deducting  operating  and  mainte- 
nance expenses,  taxes  other  than  federal  and  state  income  taxes,  depreciation 
and  depletion,  but  excluding  extraordinary  non-recurring  items  of  income  or 
expense  appearing  in  the  regular  financial  statements  of  the  issuing,  assuming 
or  guaranteeing  corporation;  provided,  however,  that  in  the  case  of  preferred 
stock,  federal  and  state  income  taxes  also  be  deducted  in  determining  net  earnings 
available  for  fixed  charges ;  (2)  the  term  "fixed  charges"  shall  include  interest  on 
funded  and  unfunded  debt,  amortization  of  debt  discount  and  rentals  for  leased 
properties  ;  (3)  if  net  earnings  are  determined  in  reliance  upon  consolidated 
earnings  statements  of  parent  and  subsidiary  corporations,  such  net  earnings 
shall  be  determined  after  provision  for  income  taxes  of  subsidiaries  and  after 
proper  allowance  for  minority  stock  interest,  if  any,  and  the  required  coverage  of 
fixed  charges  shall  be  computed  on  a  basis  including  fixed  charges  and  preferred 
dividends  of  subsidiaries  other  than  those  payable  by  such  subsidiaries  to  the 
parent  corporation  or  to  any  other  of  such  subsidiaries  ;  and  (4)  in  applying  the 
earnings  tests  under  this  subdivision  to  any  issuing,  assuming,  or  guaranteeing 
corporation,  where  such  corporation  shall  have  acquired  its  property  or  any  sub- 
stantial part  thereof  within  the  five  years  immediately  preceding  the  date  of  in- 
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vestment  by  consolidation  or  merger,  or  by  the  purchase  of  all  or  a  substantial 
portion  of  any  other  corporation  or  corporations,  or  shall  have  acquired  the  as- 
sets of  any  unincorporated  business  enterprise  by  purchase  or  otherwise,  the  gross 
operating  income,  net  earnings  and  interest  charges  of  the  several  predecessor  or 
constituent  corporations  or  enterprises  shall  be  consolidated  and  adjusted  so 
as  to  ascertain  whether  or  not  the  applicable  requirements  of  this  subdivision, 
have  been  complied  with. 

(g)  No  investment  shall  be  made  by  a  savings  bank  pursuant  to  paragraphs 
(a),  (b),  (c)  or  (d)  of  this  subdivision  in  the  stock  of  any  corporation  if  the 
total  investment  by  the  savings  bank  in  the  stock  of  such  corporation  exceeds,  or 
by  the  making  of  such  investment  will  exceed.  (1)  in  amount,  one  per  centum  of 
the  assets  of  the  savings  bank,  or  ( 2 )  in  number  of  shares,  two  per  centum  of  the 
total  issued  and  outstanding  shares  of  stock  of  such  corporation. 

(h)  Xo  investment  shall  be  made  by  a  savings  bank  pursuant  to  this  sub- 
division if  the  total  amount  so  invested  by  it  exceeds,  or  by  the  making  of  such 
investment  will  exceed,  an  amount  equal  to  seven  and  one  half  per  centum  of  its 
assets  or  an  amount  equal  to  seventy-five  per  centum  of  its  surplus  fund,  undivided 
profits  and  surplus  reserves,  whichever  amount  is  less. 

(i)  Xo  investment  shall  be  made  by  a  savings  bank  pursuant  to  paragraph 
(c).  (d)  or  (e)  of  this  subdivision  if  the  total  amount  invested  by  it  pursuant 
to  such  paragraphs  exceeds,  or  by  the  making  of  such  investment  will  exceed,  an 
amount  equal  to  five  per  centum  of  its  assets  or  an  amount  equal  to  fifty  per 
centum  of  its  surplus  fund,  undivided  profits  and  surplus  reserves,  whichever 
amount  is  less. 

(j)  Investments  authorized  by  this  subdivision  shall  not  be  required  to  be  in- 
cluded in  any  list  furnished  by  the  superintendent  pursuant  to  section  thirty-five 
of  this  chapter. 

(k)  For  the  purposes  of  sections  two  hundred  seventy-four,  two  hundred  eighty- 
five  and  four  hundred  thirty-five  of  this  chapter,  investments  authorized  by  this 
subdivision  shall  not  be  deemed  investments  in  which  savings  banks  may  legally 
invest. 

(1)  For  the  purposes  of  any  other  statutes  which  restrict  investments  to  secu- 
rities authorized  for  investment  by  savings  banks,  including  but  not  limited  to  sec- 
tion ninety-two  of  the  membership  corporation  law.  section  9.27  of  the  mental  hy- 
giene law  and  sections  fifteen  and  twenty-five-a  of  the  workmen's  compensation 
law.  investments  authorized  by  this  subdivision,  shall  not  be  deemed  investments 
in  which  savings  banks  may  legally  invest. 

27.  For  the  purposes  of  this  section  the  term  "state",  when  used  generally  to 
include  every  state  of  the  United  States,  includes  also  the  common wealtii  of 
Puerto  Rico,  and  the  term  "city",  when  used  generally  to  include  cities  in  every 
state  of  the  United  States,  includes  also  any  municipality  of  the  commonwealth 
of  Puerto  Rico. 

28.  Bonds,  notes  or  evidences  of  indebtedness  issued  by  a  corporation  organized 
for  the  purpose  of  undertaking,  constructing,  owning,  maintaining,  operating, 
selling  or  conveying  a  slum  clearance  and  redevelopment  project,  located  within 
this  state,  pursuant  to  title  one  of  an  act  of  congress  of  the  United  States  ap- 
proved July  fifteenth,  nineteen  hundred  forty-nine,  entitled  the  "Housing  Act  of 
1949,"  or  organized  pursuant  to  articles  five  and  six  of  the  private  housing  fi- 
nance law,  and  secured  by  a  first  mortgage  upon  all  of  the  real  property  owned 
by  the  corporation.  A  mortgage  loan  made  under  this  subdivision  may  equal  but 
shall  in  no  event  exceed  ninety  per  centum  of  the  cost  as  estimated  prior  to  the 
completion  of  the  project,  or  ninety  per  centum  of  the  total  actual  final  cost,  if 
that  shall  be  greater  than  the  estimated  cost,  but  in  no  event,  shall  such  mortgage 
loan  exceed  ninety  per  centum  of  the  appraised  value  of  the  completed  project 
determined  pursuant  to  subdivision  six  of  this  section.  The  estimated  cost  and 
the  lotal  actual  final  cost  shall  be  certified  as  to  reasonableness  and  correctness 
by  an  independent  engineering  organization  and  shall  include  the  cost  to  the  cor- 
poration of  the  lands  owned  by  the  corporation,  the  cost  of  demolition,  the  cost  of 
constructing  the  improvements  including  planning,  designing  engineering  and 
landscaping,  the  cost  of  relocation  of  tenants,  interest  and  other  carrying  charges 
during  the  period  of  acquisition  and  of  construction,  all  other  costs  necessarily  In- 
curred and  properly  attributable  to  undertaking,  constructing  and  completing  the 
project,  and  an  allowance  for  working  capital  which  shall  not  exceed  an  amount 
equal  to  three  per  centum  of  the  estimated  cost  or  of  the  total  actual  final  cost  of 
the  project  if  that  shall  be  greater  than  the  estimated  cost.  A  mortgage  loan  made 
under  this  subdivision  may  be  participated  in  by  one  or  more  savings  banks.  An 
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agreement  setting  forth  the  manner  in  which  the  participating  banks  shall  ad- 
minister the  mortgage  and  acquire  real  estate,  if  any,  shall  be  executed  on  behalf 
of  each  bank  by  two  persons  appointed  by  the  board  of  trustees  of  such  bank. 
Investments  made  by  any  savings  bank  in  mortgage  loans  pursuant  to  this  sub- 
division and  pursuant  to  paragraph  (h)  of  subdivision  six  of  this  section  sball 
not,  in  the  aggregate,  exceed  ten  per  centum  of  the  assets  or  an  amount  equal 
to  the  surplus  fund  and  undivided  profits  and  surplus  reserve  of  such  savings 
bank,  whichever  is  less,  and  shall  be  included  in  the  computation  of  permissive 
investment  in  mortgage  loans  pursuant  to  paragraph  (d)  of  subdivision  six  of 
this  section.  Investments  in  such  mortgage  loans  shall  be  subject  to  such  regula- 
tions and  restrictions  as  the  banking  board  finds  to  be  necessary  and  proper. 

29.  Investments  which  do  not  qualify  under  any  of  the  preceding  subdivisions 
of  this  section,  provided  that : 

(a)  No  investment  shall  be  made  by  a  savings  bank  pursuant  to  this  sub- 
division if  the  amount  of  such  investment  exceeds  one  per  centum  of  the  assets 
of  the  savings  bank  or  ten  per  centum  of  its  net  worth,  whichever  is  less,  or  if 
the  aggregate  amount  of  all  such  investments  by  a  savings  bank  exceeds,  or 
by  the  making  of  such  investment  will  exceed,  two  per  centum  of  its  assets  or 
twenty  per  centum  of  its  net  worth,  whichever  is  less  : 

(b)  No  investment  shall  be  made  by  a  savings  bank  in  the  equity  securities 
of  any  one  issuer  pursuant  to  this  subdivision  if  the  aggregate  amount  invested 
by  it.  pursuant  to  this  subdivision  together  with  the  amount  invested  in  the 
equity  securities  of  such  issuer  pursuant  to  any  other  provision  of  law  exceeds, 
or  by  the  making  of  such  investment  will  exceed,  one  per  centum  of  the  assets 
of  the  savings  bank  or  ten  per  centum  of  its  net  worth,  whichever  is  less,  and  no 
investment  shall  be  made  by  a  savings  bank  in  a  loan  to,  or  in  the  debt  securities 
of,  any  one  issuer  pursuant  to  this  subdivision,  if  the  aggregate  amount  invested 
by  it  pursuant  to  this  subdivision  together  with  the  amount  invested  in  a  loan 
to,  or  in  the  debt  securities  of.  such  issuer  pursuant  to  any  other  provision  of 
law  exceeds,  or  by  the  making  of  such  investment  will  exceed,  one  per  centum 
of  the  assets  of  the  savings  bank  or  ten  per  centum  of  the  net  worth,  whichever 
is  less : 

(c)  Any  loan  made  or  debt  security  purchased  pursuant  to  this  subdivision 
shall  be  fully  secured  over  the  term  of  the  loan  or  the  security,  but  no  loan  shall 
be  made  pursuant  to  this  subdivision  on  the  security  of  personal  property  having 
a  fair  market  value  less  than  twenty-five  thousand  dollars  : 

(d)  This  subdivision  shall  not  be  deemed  to  alter  any  provision  of  this  chapter 
limiting  the  aggregate  amount  which  may  be  invested  in  any  class  of  loan  or 
investment ; 

(e)  This  subdivision  shall  not  be  deemed  to  authorize  investment  in  the  com- 
mon stock  of  any  commercial  bank  or  life  insurance  company  ; 

(f )  For  the  purposes  of  this  subdivision,  "net  worth"  of  a  savings  bank  shall 
mean  the  excess  of  its  assets  at  book  value,  less  allocated  reserves,  over  known 
liabilities;  and 

(g)  For  the  purposes  of  sections  two  hundred  seventy-four,  two  hundred 
eighty-five  and  four  hundred  thirty-five  of  this  chapter,  section  three  hundred 
fifty-nine  of  the  general  business  law,  and  any  other  provisions  of  law  which 
restrict  investments  to  those  in  which  savings  banks  may  legally  invest,  other 
than  subdivision  six  of  section  three  hundred  seventy-nine  of  this  chapter,  in- 
vestments authorized  by  this  subdivision  shall  not  be  deemed  investments  in 
which  savings  banks  may  legally  invest. 
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Appendix  X 


Internal  Revenue  Service 


Department  of  the  Treasury 


Washington  DC  20224 


Person  to  Contact: 


The  Honorable  John  H.  Dent 
House  of  Representatives 
Washington,  D.  C.  20515 


T(^ne6» 


Mrs.  J.  Howard 


8lft«Wt0" 

Date  AUG  15  19731 


Dear  Mr.  Dent: 

Your  letter  of  May  16,  1977,  written  with  Mr.  Erlenbcrn  to 
Commissioner  Kurtz  raises  some  interesting  and  significant  questions 
'regarding  the  tax  treatment  of  public  employee  retirement  systems. 
Commissioner  Kurtz  has  requested  that  I  respond  to  your  inquiry. 

As  indicated  by  your  letter,  the  pension  task  force  of  your 
Subcommittee  on  Labor  Standards  has  found  in  conducting  a  study  of 
governmental  plans  that  some  disagreement  exists  in  legal  circles 
regardinq  various  aspects  of  the  tax  treatment  of  such  plans.  You 
have  asked  for  assistance  in  several  specific  areas.    My  answers 
follow  each  of  your  questions  as  set  out  below. 

Question  (1 ) i    Do  public  pension  systems  need  to  be  "qualified" 
under  section  401(a)  of  the  Internal  Revenue  Code  in  order  a)  for 
participants  to  receive  the  same  tax  benefits  as  participants  under 
qualified  pension  plans,  and  b)  for  plan  contributions  and  earnings 
to  be  exempt  from  Federal  taxation? 

Answer:    Yes.    The  Service  announced  in  Rev.  Rul.  72-14,  1972-1 
C.b.  106,  that  qualified  status  would  be  given  to  governmental  plans 
only  if  such  plans  meet  the  requirements  of  section  401(a)  of  the 
Code.    Ihe  Employee  Retirement  Income  Security  Act  of  1974  (ERISA) 
imposes  new  minimum  standards  on  most  qualified  plans,  but  exempted 
qualified  governmental  plans  described  in  section  414(d)  of  the  Code 
from  many  of  these  new  requirements.    These  plans  must  still  comply 
with  the  pre-ERISA  qualification  standards. 

The  Internal  Revenue  Service  announced  on  August  10,  1977,  in 
IR-1869  that  it  is  reconsidering  whether  the  statutory  prohibition 
against  discrimination  in  coverage  and  contributions  or  benefits, 
under  section  401(a)  of  the  Code,  applies  to  plans  covering  various 
elected  and  appointed  officials  of  state  and  local  governments.  Also 
under  consideration  is  whether  the  trusts  relating  to  such  plans  are 
subject  to  tax  on  their  income.    Pending  completion  of  the  review, 
the  IRS  will  resolve  these  issues  in  favor  of  the  taxpayer  or 
governmental  unit.    A  copy  of  IR-1869  is  enclosed. 
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It  appears  that  ouestion  (2)  need  not  be  responded  to  since  the 
answer  to  (1)  is  in  the  affirmative. 

Cuestion  (3):    Please  describe  the  provisions  in  Title  II  of  ERISA 
which  are  applicable  to  public  pension  systems. 

Answer:    ERISA  exempted  governmental  plans  from  its  new  partici- 
pation standards  (section  410),  vesting  standards  (section  411), 
minimum  funding  standards  (section  412),  and  prohibited  transaction 
rules  (section  4975).    Such  plans  are  also  exempted  from  new  paraoraohs 
(11),  (12),  (13),  (14),  (15),  and  (19)  of  section  401(a)  reaardinq 
respectively,  joint  and  survivor  annuities,  merger  and  consolidation 
of  plans,  assignment  or  alienation  of  benefits,  benefit  commencement 
dates,  certain  Social  Security  increases,  and  withdrawals  of  employee 
contributions. 

ERISA  does  not  exempt  governmental  plans  from  satisfyino  section  415 
of  the  Code  relating  to  limitations  on  contributions  or  benefits. 
Section  401(a)(4)  of  the  Code  dealina  with  discrimination  in  contributions 
ano  benefits  was  amended  by  ERISA  to  remove  supervisors  from  the  groups 
of  employees  in  whose  favor  discrimination  is  prohibited.  Qualified 
governmental  plans  are  also  affected  by  this  liberalization. 

You  further  inquired  to  what  extent  public  pension  systems  are 
required  to  file  annual  reports  with  the  Internal  Revenue  Service. 
In  this  regard,  you  reouested  statistics  for  the  pest  ten  years  on 
the  number  of  plans  filing,  the  number  cf  individuals  benefiting  from 
such  plans,  and  the  number  of  plans  that  terminated. 

Prior  to  the  implementation  of  ERISA,  annual  information  returns 
were  not  recuired  to  be  filed  with  respect  to  deferred  compensation 
plans  maintained  by  governmental  units.    This  included  the  Form  990-P, 
the  return  for  the  trust.  Form  4848,  the  return  for  the  plans,  and 
Form  4849,  the  accompenyinq  financial  statement  for  the  plan.  Further- 
more, in  the  absence  of  any  statutory  prescription,  only  a  few  retirement 
plans  for  employees  of  state  end  municipal  governments  have  been  sub- 
mitter to  district  offices  for  advance  determination  letters  with  respect 
to  their  qualification  in  connection  with. their  establishment,  amendment, 
or  termination.    Therefore,  the-  information  you  request  with  respect  to 
the  pre— ERISA  period  is  not  available. 
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Governmental  plans  were  not  exempted  from  filing  annual  returns 
under  section  6058  of  the  Code  as  enacted  by  ERISA.    Under  current  law, 
the  annual  return.  Form  5500,  is  required  to  be  filed  for  such  plans. 
While  the  Service  has  commenced  gathering  data  from  these  returns,  a 
meaningful  compilation  of  data  will  not  be  available  for  some  time. 

I  regret  that  so  much  time  has  passed  since  I  received  your  letter. 

Sincerely  yours. 


JSignedJ  Fred  J,  0ch3 
Fred  J.  Ochs 

Director,  Employee  Plans  Division 


Enclosure 


676 


J^SJVro  Internal  Revenue  Service 

^®0®g)©®  Washington,  DC  20224 

Tel.  (202)  964-4021  O/10/77 

ForR«i«*M:  Immediate  IR-1869 


Washington,   D.C.--The  Internal  Revenue  Service  today  said 
that   issues  concerning  discrimination  and  the  taxability  of  the 
income  of  trusts  relating  to  state  and  local  government  employee 
retirement  plans  will  not  be  raised  until  a  review  of  these 
matters  is  completed. 

The  IRS   is  reconsidering  whether  the  statutory  prohibition 
against  discrimination  in  coverage  and  contributions  or  benefits, 
under  Section  401(a)   6f  the  Internal  Revenue  Code,   applies  to  plans 
covering  various  elected  and  appointed  officials  of  state  and 
local  governments.     Also  under  consideration  is  whether  the  trusts 
relating  to  such  plans  are  subject  to  tax  on  their  income. 

Pending  completion  of  the  review,   the  IRS  will  resolve  these 
issues  in  favor  of   the  taxpayer  or  governmental  unit. 
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Interna!  Revenue  Service 


Department  of  the  Treasury 


OCT  1 


1  3  W 


Washington.  DC  2C224 


The  Honorable  John  Dent 
House  of  Representatives 
Washington,  D.C.  20515 


Person  to  Contact: 

J.  Howard 

Telephone  Number: 


(202)  566-4185 


Refer  Reply  to: 
E:EP:T:3 


OCT  7  1977 


Dear  Mr.  Dent: 

This  is  in  response  to  your  letter  of  August  31,  1977,  in  which 
you  requested  infonr-ation  as  to  whether  the  Civil  Service  retirement 
system,  the  military  retirement  system,  and  various  judicial  retire- 
ment systems  are  considered  qualified  plans  under  the  Internal  Revenue 
Code.    You  specifically  ask  us  for  letters,  rulings,  and  so  on  issued 
by  the  Service  which  relate  to  the  qualified  status  of  these  plans 
and  confirm  that  these  plans  are  in  fact  qualified.    The  information 
furnished  is  in  addition  to  that  provided  your  staff  in  telephone 
status  reports  of  September  12  and  20. 

Example  1  under  section  1.402(a) -1(c) (3)  of  the  Income  Tax 
Regulations  (copy  attached)  states  that  the  Civil  Service  Retirement 
Act  is  a  pension  plan  described  in  section  401(a)  of  the  Code. 
Additionally,  the  Service  has  published  several  rulings  which  hold 
that  the  United  States  Civil  Service  Retirement  and  Disability  Fund 
is  a  qualified  trust  under  section  401(a)  of  the  Code  and  exempt 
from  Federal  income  tax  under  section  501(a).    The  most  recent 
rulings  confirming  this  position  are  Rev.  Ruls.  68-486,  1968-2 
C.B.  184,  and  70-150,  1970-1  C.B.  106  (copies  attached). 

Regarding  judicial  retirement  systems,  the  Service  has  published 
two  rulings,  Rev.  Rul.  61-218,  1961-2  C.B.  102,  and  Rev.  Rul.  71-481, 
1971-2  C.B.  330  (copies  attached),  which  state  that  the  Federal 
judicial  retirement  system,  as  established  under  Title  28,  Chapter 
17,  of  the  United  States  Code,  is  a  qualified  plan  under  section 
401(a)  of  the  Code.    In  contrast,  in  Rev.  Rul.  75-505,  1975-2  C.B. 
364,  (copy  attached)  the  Service  indicated  that  the  Judicial  Retire- 
ment System  of  Texas  was  not  a  qualified  plan  for  purposes  of  sections 
2039(c)  and  401(a)  of  the  Code  since  the  annuities  provided  under 
the  plan  were  unfunded. 

With  respect  to  the  military  retirement  system,  the  Service 
wrote  a  general  information  letter  to  the  Department  of  the  Navy 
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(copy  attached)  which  stated  that  the  Retired  Serviceman's  Family 
Protection  Plan  (RSFFP) ,  as  provided  by  Chapter  73  of  Title  10  of 
the  United  States  Code,  is  not  a  qualified  plan  under  section  401(a) 
of  the  Code.    In  our  research,  we  have  not  found  other  rulings  or 
letters  vMch  make  a  determination  as  to  the  qualified  status  of 
other  military  retirement  plans,  including  the  Serviceman's  Benefit 
Plan  (SEP)  vfoich  replaced  the  RSFPP. 

We  appreciate  the  opportunity  to  be  of  assistance  to  you  and 
regret  any  inconveniences  caused  by  our  delayed  response. 

Sincerely  yours, 


Fred  J.  Ochs 
Director, 

Employee  Plans  Division 
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Section   1 . 4 0 2 (a ) - 1 ( c ) ( 3  )   of  the   Income   Tax  Regulations 


(c)  Certain  distributions  by  United  States 
to  nonresident  alien  individuals.  (1)  This 
paragraph  applies  -to  a  distribution—  ' 

(i)  Which  is  made  by  the  United  States 
under  a  pension  plan  described  in  section 
401(a); 

(ii)  Which  is  made  in  respect  of  serv- 
ices performed  by  an  employee  x>f  the 
United  States;  and  X 

(iii)  Which  is  received  i>y,  or  made 
available  to,  a  nonresident  alien  individual 
(including  a  nonresident  alien  individual 
who  is  a  beneficiary,  of  a  deceased  em- 
ployee) during  a  taxable  year  beginning 
after  December  31,  1959. 

The  amount  of  such  a  distribution  that  is 
includible  in  the  gross  income  of  the  non- 
resident alien  individual  under  section  402 
(a)(1)  or  (2)  shall  not  exceed  an  amount 
which  bears  the  same  ratio  to  the  amount 
which  would  be  includible  in  gross  income 
if  it  were  not  for  this  paragraph,  as — 

(a)  The  aggregate  "basic  salary  paid  by 
the  United  States  to' the  employee  for  his 
services  in  respect  of  which  the  distribu- 
tion is  being  made,  reduced  by  the  amount 
of  such  basic  salary  which  was  not  in- 
cludible in  the  employee's  gross  income 
by  reason  of  being  from  sources  without 
the  United  States,  bears  to   r.dsxci  . 

,  (6)  The  aggregate  "basic  salary  paid  by 
the  United  States  to  the  employee  for  his 
services  in  respect  of  which  the  distribu- 
v  tion  is  being  made,  u  :■.  : :  c  Z  (  • 
See  section  402(a)(4).  See,  also,  paragraph 
(a)  of  this  section  for  rules  relating  to  the 
amount  that  is  includible  in  gross  income 
under  section  402(a)(1)  or  (2)  in  the  case 
of  a  distribution  under  a  pension  . plan  de- 
scribed in  section  401(a).1    r;.n  j 

(2)  For  purposes  of  applying  section  402 
(a)(4)  and  this  paragraph  to  distributions 
under  the  Civil  Service  Retirement  Act  (5 
U.  S.  C  2251),  the  term  "basic  salary"  shall 
have  the  meaning  provided  in  section  1(d) 
of  such  Act  In  applying  section  402(a)(4) 
and  this  paragraph  to  distributions'  under 
any  other  qualified  pension  plan  ~tjf  the 
United  States,  such  term  shall  have  a  similar 


meaning.  Thus,  for  example,  "basic  salary"  i 
does  not,  in  any  case,  include  bonuses,  al-  ' 
lowances,  or  overtime  pay. 

(3)  The  rules  in  this  paragraph  may  be 
illustrated  by  the  following  examples:  M 
< Example  (1).  A,  a  retired  employee  of  the 
United  States  who  performed  all  of  her  serv- 
ices for  the  United  States  in  a  foreign 
country,  receives,  in  respect  of  such  services, 
a  monthly  pension  'of  $200  under  the  Civil 
Service  Retirement  Act  (a  pension  plan  de- 
scribed in  section  401(a)).  A  received  an 
aggregate  T>asic  salary  for  his  services  for 
the  United  States  of  $100,000.  A  was  * 
nonresident  alien  individual  during  the  whole 
of  his  employment  with  the  United  States 
and,  therefore,  his  basic  salary  from  the 
United  States  was  not  includible  in  his  gross 
income  by  reason  of  being  from  sources 
without  the  United  States.  A  would  be  re- 
quired, under  section  72  but  without  regard 
to  section  402(a)(4)  and  this  paragraph,  to 
include  $60  of  each  monthly  pension  pay- 
ment in  his  gross  income.  The  amount  that 
is  includible  in  A's  gross  income  under  sec- 
tion 402(a)(1)  with  respect  to  the  monthly 
payments  received  during  taxable  years  be- 
ginning after  December  31,  1959,  and  while 
A  is  a  nonresident  alien  individual,  is  com- 
puted as  follows:    *      '  " 

(i)  Amount  of  distribution  includ-  . 

ible  in  gross  income  under  sec-  ;;  .  " 

tion  72  without  regard  to  section  , 
•     402(a)(4)  ..,..„......,_:.„$  60 

(«)  Aggregate  basic  salary  for  serv- 

»<    ices  for  United  States.  $100,000 

(iii)  Aggregate  basic  salary  for  serv- 
ices for  United  States  reduced:  < 
by  amount  of  such  salary  not 
includible  in  A's  gross  income 

by  reason  of  being  from  sources  ;  ;  9ih 
without  the  United  States,  .a . .   vO-  '. 

(iv)  Amount   includible"  In  "  A's 

■..   gross    income    under ^ section ' 

402(a)(1)  *((iii)       (ii)  .X  (i), 
7  or  $0/$100,000  x  $60)      . .-. -0-r: 
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Treatment  of  a  lump-sura  payment  representing 
monthly  retirement  benefits  accruing  to  a  retired 
United  States  Government  employee  between  the 
date  of  his  retirement  and  the  date  he  filed  a  claim 
for  benefits. 

26  CFR  1.402(a)-! :  Taxability  of  beneficiary  Rev.  Rul.  68-486 

under  a  trust  which  meets  the  require- 
ments of  section  401(a). 

(Also  Sections  72, 1301 ;  1.72-13, 1.1301-1.) 

Advice  has  been  requested  concerning  the  Federal  income  tax  treat- 
ment to  be  accorded  to  certain  payments  received  from  the  United 
States  Civil  Service  Retirement  and  Disability  Fund  by  a  retired  em- 
ployee of  the  United  States  Government. 

An  employee  retired  from  the  service  of  the  United  States  Govern- 
ment after  having  met  the  age  and  length-of-service  requirements 
necessary  to  entitle  him  to  receive  immediate  retirement  benefits  from 
the  United  States  Civil  Service  Retirement  and  Disability  Fund  upon 
filing  a  valid  claim.  He  filed  a  claim  for  benefits  five  years  later  but 
prior  to  the  time  he  reached  the  mandatory  retirement  age.  He  then 
became  eligible  to  receive  a  lump-sum  payment  representing  accrued 
monthly  installments  covering  the  period  from  the  date  of  his  retire- 
ment to  the  date  the  claim  was  filed.  Thereafter,  he  was  eligible  to 
receive  regular  monthly  annuity  payments  for  life.  That  part  of  the 
lump-sum  payment  representing-  the  first  three  years  of  accrued 
monthly  installments  exceeded  his  total  contributions  to  the  United 
States  Civil  Service  Retirement  and  Disability  Fund. 

A  person  receiving  an  annuity  from  the  Fund  is  not  barred  from 
reemployment  by  the  United  Stat es_ Government  by  reason  of  his  re- 
tired statue;  however,  an  annuitant  who  is  so  reemployed  serves  at 
the  will  of  the  appointing  authority.  5  U.S.C.  3323(b)  (Supplement 
Hj.  Thus,  a  reemployed  annuitant  has  none  of  the  job  retention  rights 
he  would  have  had  if  he  had  not  become  an  annuitant  before  his 
reemployment. 

The  United  States  Civil  Service  Retirement  and  Disability  Fund  is 
a  qualified  trust  under  section  401(a)  of  the  Internal  Revenue  Code 
of  1954  and  exempt  from  Federal  income  tax  under  section  501(a)  of 
the  Code.  See  Revenue  Ruling  58-472,  C.B.  1958,  30,  at  32. 

Section  402(a)  (1)  of  the  (  ode  provides  that  amounts  actually  dis- 
tributed or  made  available  to  any  distributee  by  any  employees'"  trust 
described  in  section  401(a)  of  the  Code  and  exempt  from  tax  under 
section  501  (a)  of  the  Code  are  taxable  to  the  distributee  in  the  year 
in  which  so  distributed  or  made  available,  under  the  provisions  of 
section  72  of  the  ( 'ode. 

Section  1.72-1 3 (a)  (1)  of  the  Income  Tax  Regulations  provides  that 
under  section  72(d)  of  the  ('ode,  allamounts  received  as  an  annuity  by 
an  employee  under  a  contract  during  a  taxable  year  to  which  the  (.'ode 
applies,  shall  be  excluded  from  the  employee's  gross  income  until  the 
total  of  the  amounts  excluded  under  that  section  of  the  Code,  plus  all 
amounts  excluded  under  prior  income  tax  laws,  equals  or  exceeds  the 
consideration  contributed  by  the  employee.  The  excess,  if  any,  and  all 
amounts  received  by  any  recipient  thereafter  (whether  or  not  received 
as  an  annuity),  shall  l>e  fully  included  in  gross  income.  This  rule  i> 
applicable  only  in  the  event  that :  (1)  at  least  part  of  the  consideration 


681 


for  the  contract  is  contributed  by  the  employer,  and  (2)  the  aggregate 
amount  receivable  as  an  annuity  under  such  contract  by  the  employee 
within  the  three  year  period  beginning  on  the  date  on  which  an  amount 
is  first  received  as  au  annuity,  equals  or  exceeds  the  total  consideration 
contributed  by  the  employee  as  of  such  date  as  reduced  by  all  amounts 
previously  received  and  excludable  from  the  recipient's  gross  income 
under  the  applicable  income  tax  law.  

lie-venue  Ruling  55-423,  C.B.  1955-1,  41,  holds  that  a  participant's 
interest  under  an  exempt  employees'  trust  is  not  made  available  to  him 
within  the  purview  of  section  401(a)  (1)  of  the  Code  if  there  are  sub- 
stantial conditions  or  restrictions  on  his  rights  of  withdrawal.  The 
principle  stated  in  Revenue  Ruling  55-423  also  has  been  applied,  hv 
Revenue  Ruling  60-202,  C.B.  1960-2, 153,  to  a  case  in  which  a  separated 
employee  would  lose  his  prior  service  credits  under  the  plan  if  he 
withdrew  his  account  and,  within  five  years,  re-entered  the  employer's 
service.  Revenue  Ruling  60-292  holds  that  such  an  employee's  loss  of 
prior  service  credits  upon  withdrawal  of  his  account  balance  consti- 
tutes a  substantial  condition  on  his  right  of  withdrawal.  Therefore,  the 
amount  standing  to  his  credit  under  the  trust  was  not  made  available 
to  him  upon  his  separation  from  the  service. 

In  the  instant  case  the  retired  employee  could  have  filed  a  claim 
for  benefits  upon  his  retirement,  in  which  case  he  would  have  become 
an  annuitant  with  no  job  retention  rights  in  the  event  of  his  reemploy- 
ment. This  loss  of  job  retention  rights  in  the  event  of  reemployment 
constitutes  a  substantial  condition  attached  to  the  exercise  of  his  right 
to  receive  annuity  payments. 

In  view  of  the  foregoing,  that  part  of  the  lump-sum  payment  rep- 
resenting the  monthly  benefits  which  accrued  to  the  retired  employee 
between  the  date  of  his  retirement  and  the  time  he  filed  a  valid  claim 
for  benefits  from  the  United  States  Civil  Service  Retirement  and  Dis- 
ability Fund,  that  exceeds  his  contribution  to  the  fund,  is  includible  in 
his  gross  income  in  the  taxable  year  received.  If  the  retired  employee 
qualifies  as  an  eligible  individual,  the  portion  of  the  lump-sum  pay- 
ment that  is  includible  in  gross  income  will  become  part  of  any  other 
averagable  income  he  may  have  under  section  1301  of  the  Code. 

Furthermore,  amounts  received  as  monthly  installment  benefits  after 
receipt  of  the  lump-sum  payment,  are  includible  in  the  retired  employ- 
ee's gross  income  in  the  year  received  and  taxable  in  full  under  the  pro- 
visions of  section  72(d)  of  the  Code  relating  to  amounts  received  as 
an  annuity  where  the  employee's  contributions  are  recoverable  in  three 
years. 
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26  CFH  1.402(a)-!:  Taxability  of  benefi- 
ciary under  a  trust  which  meets  the  require- 
ments of  section  401(a). 

Treatment  of  a  lump-sum  distri- 
bution, representing  withheld  sal- 
ary and  interest  thereon,  received 
by  a  Federal  employee  upon  his 
separation  from  Federal  service 
after  four  years  of  employment; 
O.D.  823  and  I.T.  4102 
superseded. 

Rev.  Rul.  70-150  1 

The  purpose  of  this  Revenue  Ruling 
is  to  update  and  restate,  under  die  cur- 
rent statute  and  regulations,  the  posi- 
tion set  forth  in  O.D.  823,  C.B.  4,  77 
(1<)21),  and  I.T.  4102,  C.B.  1952-2, 
173. 

Hie  issue  presented  is  the  Federal 
income  tax  treatment  to  be  accorded  a 
lump-sum  distribution,  representing 
withheld  salary  and  interest  thereon, 

received  by  an  employee  who  separates 
from  Federal  service  after  four  years  of 
employment 

A  Federal  employee  resigned  after 
four  years  of  service.  Upon  his  resigna- 
tion, he  received  a  lump-sum  payment 
of  the  entire  interest  in  his  account  in 
the  United  States  Civil  Service  Retire- 
ment and  Disability  Fund,  represent- 
ing the  amounts  withheld  from  his 
salary  plus  the  interest  thereon. 

Section  402(a)(1)  of  the  Internal 
Revenue  Code  of  1954  provides  that 
amounts  distributed  by  an  exempt  em- 
ployees' trust  shall  be  taxable,  in  the 
year  in  which  so  distributed,  under  sec- 
tion 72  of  the  Code.  However,  section 
402(a)  (2)  of  the  Code  provides,  inso- 
far as  here  pertinent,  that  if  the  total 
distributions  payable  to  an  employee 
from  an  exempt  employees'  trust  are 
paid  to  the  distributee  within  one  tax- 
able year  of  the  distributee  on  account 
of  the  employee's  separation  from  serv- 
ice, the  amount  of  such  distribution,  to 
the  extent  exceeding  the  amounts  con- 
tributed by  the  employee,  shall  be 
considered  a  gain  from  the  sale  or  ex- 
change of  a  capital  asset  held  for  more 
than  six  months. 


Section  1.72-1  (b)  of  the  Income 

Tax  Regulations  provides  that  amounts 
which  arc  not  payable  at  regular  in- 
tervals over  a  period  of  more  than  one 
year  are  considered  to  be  "amounts  not 
received  as  an  annuity." 

Section  1.72-1  (d)  of  the  regula- 
tions provides  that  "amounts  not  re- 
ceived as  an  annuity,"  which  are  not 
received  after  an  annuity  has  begun, 
are  includible  in  the  gross  income  of 
the  recipient  to  the  extent  that  such 
amounts  exceed  the  premiums  or  other 
consideration  paid. 

The  United  States  Civil  Service  Re- 
tirement and  Disability  Fund  is  a  quali- 
fied trust  under  section  401(a)  of  the 
Code  exempt  from  Federal  income  lax 
under  section  501(a).  See  Rev.  Rul. 
G8-48G,  C.B.  19GB  2,  184.  Thus,  dis- 
tributions thereunder  are  taxable  in 
accordance  with  the  provisions  of  .sec- 
tions 72  and  402(a)  of  the  Code. 

Accordingly,  it  is  held  that  the  por- 
tion of  the  distribution  that  is  equal  to 
the  consideration  paid  in  tliis  case  (the 
aggregate  contributions  made  to  the 
Fund  by  the  employee)  is  excludable 
from  the  employee's  gross  income.  The 
portion  of  the  distribution  that  ex- 
ceeds the  employees  contributions  is 
includible  in  the  employee's  gross  in- 
come in  the  year  of  the  distribution. 
However,  since  this  amount  was  re- 
ceived as  part  of  a  total  distribution 
within  one  taxable  year  on  account  of 
his  separation  from  the  service,  it  is 
further  held  that  this  amount  is  to  be 
considered  a  gain  from  the  sale  or  ex- 
change of  a  capital  asset  held  for  more 
than  six  months. 

OD  823  and  IT.  4102  are  hereby 
superseded  since  the  position  stated 
therein  is  restated  under  current  law 
in  this  Revenue  Ruling. 
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Kev.  Kul.  CULMS 

Title  2S,  chapter  17,  of  the  United  States  Code,  provides  for  the 
"Resignation  and  Retirement  of  .Judges."  Sect  ion  *>71('a)  thereof 
provides  for  lifetime  payments  of  100  percent  of  his  salary  to  a  justice 
or  judge  of  t ho  United  States  who  resigns  or  refill's  after  attaining  To 
years  of  age  wit  It  10  yea  i  s  of  sen  iee  or  after  attaining  age  t»H  with  I  ."» 
years  of  service.  A  similar  provision  is  contained  in  section  .';".*'»  with 
respect  to  judges  in  Territories  and  Possession's  of  the  I'mlcd  States. 
Section  .'JT'J  provides  for  lifetime  pigments  of  one  halt  of  his  salary 
to  a  justice  or  judge  who,  with  less  than  10  years  of  service,  is  retired 
for  disability.  Section  '575  provides  for  the  payment  of  an  annuity 
of  £r>.0<)0  annually  to  the  widows  of  justices  of  the  Supreme  Court  of 
the  Tinted  States,  IJndei'  the  provisions  of  section  87fi  of  Title  2S, 
Federal  judges  may  elect  to  provide  for  the  payment  of  annuities 
to  their  widows  and  surviving  dependent  children.  For  this  purpose 
I hree  percent  is  withheld  from  salary  payments  made  to  a  judge  holh 
heforc  mid  niter  retirement.  Such  withheld  amounts  arc  deposited 
in  the  Treasury  of  the  I'triletl  Stales  |o  the  credit  of  :i  Fund  known 
as  "judicial  survivors  annuity  fund."  A  widow's  annuity,  under  sec- 
tion .")70,  is  computed  on  a  scale  hased  upon  years  of  judicial  service  of 
her  husband.  //</</,  while  each  of  the  ahove  provisions  constitutes  a 
separate  program  for  the  specific  Inmefieiaries  named,  the  programs 
as  a  whole  constitute  one  plan  for  the  exclusive  henelil  of  employees 
or  their  beneficiaries.  See  section  -101(a)  (3)  of  the  Internal  Kevcnue 
Code  of  lV)f»-l.  //rid  further,  such  plan  constitutes  a  qualified  plan 
under  sect  ion  101  (a)  of  the  Code. 


74-365  O  -  78  -  44 
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Section  2039. — Annuities 

20  CFR  20.20V) -I:  Annuities. 

The  amount  includible  in  the 
gross  estate  of  a  federal  judge 
because  of  an  annuity  payable  to  his 
surviving  wife  under  the  Judicial 
Survivor's  Annuity  System  is  the 
amount  of  the  decedent's  contribu- 
tion to  the  System  and  interest 
accrued  thereon. 

Rev.  Rul.  71-181 

Advice  li.is  hci  ii  i  rip  tested  regard- 
iiii,'  tin:  amount  includible  in  the  gross 
rslati'  of  a  decedent  under  M  <  lion  2039 
of  (In-  lnlcin.il  Rrvi  line  (  lotlr  (if  } 
by  reason  of  an  annuity  payable  to  hit 
surviving  spoiejr  under  the  circum- 
si. mi  i-s  ill  m  i  ihed  Im  Iovv. 

The  decedent  was  a  United  States 
District  Judge.  As  sin  li,  lie  was  covered 
by  Tide  211,  Chapter  i7,  of  tiie  I'nited 
Stairs  Code.  "Resignation  and  Retire- 
ment of  finis's."  In  I  96  I  he  elec  ted  the 
provisions  of  section  '571  thereof  and 
i<  liied  ftoin  :u  liv  i  service  at  full  salary. 
I'lliMiaul  to  set  (ion  ii/'fi  lie  continued 
to  make  rout  lihul  inns  to  the  Judicial 
Sumvois  Annuity  System.  U|xm  lib 
diMlli  in  19611,  his  surviving  wife  waJ 
entitled  in  an  annuity  payable  for  lier 
lile  hi  until  In  i  leni. ii  1 1 . 1 1 ■  > 

Si  .  lion  'MVU.%)  of  the  Code  pro- 
\  ides  for  tin*  inclusion  in  the  decedent's 
gross  estate  of  the  value  of  an  annuity 
or  other  payment  receivable  by  any 
beneficiary  by  reason  of  surviving  the 
decedent  under  any  form  of  contract  or 
agreement  (other  than  insurance  on 
the  decedent's  life)  if,  under  such  con- 
tract or  agreement,  an  annuity  or  other 
payment  was  payable  to  the  ileeedenl, 
or  the  decedent  possessed  the  right  to 
receive  such  annuity  or  other  payment 
for. his  life  or  for  any  period  not  ascer- 
tainable without  reference  to  his  death 
or  for  any  period  whic  h  does  not  in  fact 
end  before  his  death. 

Section  2039(b)  provides  that  sub- 
section (a)  shall  apply  to  only  such  part 
of  the  value  of  the  annuity  or  other 
payment  receivable  under  such  con- 
tract or  agreement  as  is  proportionate, 
to  that  part  of  the  pun  base  price  there- 
for contributed  by  the  decedent.  It  fur- 
ther provides  that  for  the  purpose  of 
tliis  section,  any  I'Olttlihution  by  the 
decedent's  employer  sli  ill  lie  considered 
to  be  contributed  by  the  decedent  if 
made  by  reason  of  his  employment. 


Section  2039(c)  provides,  however, 
that  there  shall  be  excluded  from  the 
tfross  estate  the  value  of  an  annuity  or 
other  payment  receivable  by  any  bene- 
ficiary (other  than  the  executor)  under 
".in  employees'  |,„N,  *  •  •  f„rill;IJf, 
part  of  a  pension  •  •  *  ,,|.m  w|,j, 
at  the  time  of  the  decedent's  separation 
from  employment  (whethi-  by  death 
or  otherwise),  ■  *  *  n.et  the  require- 
ments of  section  ■10l(a)M  except  that 
"if  such  amounts  *  »  *  are  attribut- 
able to  any  extent  to  payments  or  con- 
tributions made  by  the  decedent,  no 
exclusion  shall  lie  allowed  for  that  part 
of  the  value  of  sin  h  amounts  in  the 
proportion  that  the  total  payments  or 
contributions  made  by  the  decedent 
bears  to  the  total  payment  for  contribu- 
tions made."  For  the  purposes  of  sub- 
wriion  (r),  contributions  made  by  the 
decedent's  employe,  shall  not  be  ton- 
udered    to    In.-    contributed    by  the 
drredent. 

1  he  Judicial  Survivors  Annuity  Sys- 
tem has  been  held  to  meet  the  require- 
ments of  section  401(a)  of  the  Code. 
Rev.  Rul.  61-218,  C  D.  1961-2,  102. 

The  report  of  the  Senate  Finance 
Committee  on  section  2039  of  the  1954 
Code  states  that  where  the  annuity  is 
payable  out  of  a  fund  or  under  a  plan 
where  the  employer's  contribution  to 
a  particular  employee's  account  can- 
not be  readily  ascertained,  the  total 
contributions  may,  in  the  absence  of  a 
more  precise  method  of  determination, 
be  considered  to  be  the  value  of  the 
annuity  payabie  to  the  decedent  and 
the  survivor  as  of  the  time  such  an- 
nuity becomes  fixed  S.  Rept.  1622, 
R'hd  Cong,  171  (1954).  In  the  in- 
stant case,  the  amount  contributed  by 
the  Covernmcnt  to  the  purchase  of  the 
employee's  or  the  survivor's  retirement 
annuity  is  not  readily  ascertainable. 
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Here,  although  the  decedent  had 
retired  from  active  service  he  continued 
to  receive  his  full  salary  and  lie  con- 
tinued to  make  contributions  to  the  ju- 
dicial survivors  annuity  fund  until  the 
time  of  his  death.  This  being  the  case, 
In?  is  heated  as  if  he  had  died  before 
retirement  for  the  [impose  of  the  com- 
putation of  the  value  of  the  amount 
includible  in  his  gioss  estate  under  sec- 
tion 2039  of  the  Code.  The  value  of 
the  annuity  payable  to  his  wife  which 
became  fixed  as  of  the  date  of  his  death 
is  considered  to  be  the  value  of  the 
total  contributions  of  both  the  em- 
ployer and  the  employee.  The  amount 
includible  in  the  decedent's  gross  es- 
tate on  aceount  of  the  annuity  payable 
to  his  wife  is  computed  as  follows: 


Decedent's  contributions 

plus  interest  thereon  Value  of  the  Survivor's 

1  Xannuity  on  date  of        --Amount  includible 

Value  of  the  survivor's       decedent's  death 
annuity  on  d  ue  of 
decedent's  death 

Accordingly  it  is  held  that  where  an 
individual  w  ho  is  covered  by  Title  28, 
Chapter  17,  of  the  United  States  Code 
dies  btfore  or  after  retiring  from  ac  tive 
service,  the  amount  includible  in  his 
gross  estate  under  section  2039  of  the 
Intel  n  il  Krvnittr  ( aule  uf  l?)r>l  on 
arcotml  of  an  annuity  payable  to  his 
surviving  spouse!  is  the  amount  of  ihe 
de< edrnt's  tonlribulion  to  the  Judicial 
Survivor's  Annuity  System  plus  the  in- 
terest at  1 1 -tied  thereon. 
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February  25,  1972. 

Comdr.  Robert  M.  Redding, 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  Washington,  D.C. 

Dear  Commander  Redding:  This  is  in  reply  to  your  letter  of  September  8, 
1971,  wherein  you  submitted  questions  concerning  the  income  and  estate  tax 
consequences  of  nonresident  aliens.  Generally,  your  questions,  which  are  dis- 
cussed below,  involve  the  tax  treatment  of  annuity  payments  received  by  a  non- 
resident alien,  or  his  survivor  annuitant,  where  the  nonresident  alien  had  been  a 
member  of  the  uniformed  services  of  the  United  States  and  had  elected  to  par- 
ticipate in  the  Retired  Serviceman's  Family  Protection  Plan  (RSFPP)  as  pro- 
vided by  chapter  73  of  title  10  of  the  United  States  Code. 

Question.  Will  a  nonresident  alien  survivor  annuitant  of  a  member  who  was 
entitled  to  exclude  part  of  his  retired  pay  under  I.T.  3197,  C.B.  1939-1,  191,  by 
reason  of  active  service  outside  of  the  United  States  be  entitled  to  the  same  per- 
centage of  exclusion  with  respect  to  her  annuity?  In  this  connection,  you  state 
that  following  extensive  litigation,  section  402(a)(4)  of  the  Internal  Revenue 
Code  was  added  in  1960  to  provide  such  exclusion  benefits  to  Civil  Service  annui- 
ties received  by  retired  nonresident  aliens. 

Answer.  I.T.  3197  held  that  where  a  nonresident  alien  retired  enlisted  man  of 
the  United  States  Army  rendered  part  of  his  service  within  the  United  States,  the 
portion  of  his  retirement  pay  applicable  to  such  service  is  subject  to  income  tax 
and  the  withholding  provisions  of  the  Revenue  Acts  of  1934  and  1936.  I.T.  3197 
was  declared  obsolete  by  Revenue  Ruling  70-293,  C.B.  1970-1,  282. 

Section  862(a)(3)  of  the  Code  provides  that  compensation  for  labor  or  personal 
services  performed  without  the  United  States  shall  be  treated  as  income  from 
sources  without  the  United  States. 

Compensation  for  personal  services  includes  pensions  or  retiring  allowances 
paid  by  the  Government  or  private  persons.  See  1  Mortons  Law  of  Federal  In- 
come Taxation  6.05. 

Revenue  Ruling  60-55,  C.B.  1960-1,  270,  provides  that  the  place  where  services 
are  performed,  and  not  where  the  compensation  is  paid,  controls  in  determining 
the  source  of  income  derived  from  the  performance  of  labor  or  personal  services. 

Section  1.862-1  (a)  (3)  of  the  Income  Tax  Regulations  provides  in  relevant  part 
that  in  determining  the  source  of  income  treatment  of  compensation  for  labor  or 
personal  services  performed  partly  within  and  partly  without  the  United  States 
reference  is  to  be  made  to  section  1.861-4(b). 

Section  1.861-4(b)  of  the  regulations  provides,  in  relevant  part,  that  where 
labor  or  personal  service  is  performed  partly  within  and  partly  without  the  United 
States,  the  amount  to  be  included  in  the  gross  income  shall  be  determined  by  an 
apportionment  on  the  time  basis;  that  is,  there  shall  be  included  in  the  gross 
income  an  amount  which  bears  the  same  relation  to  the  total  compensation  as  the 
number  of  days  of  performance  of  the  labor  or  services  within  the  United  States 
bears  to  the  total  number  of  days  of  performance  of  labor  or  services  for  which 
the  payment  is  made. 

It  is  the  view  of  this  office  that  where  retirement  pay  is  paid  with  respect  to 
services  rendered  outside  the  United  States,  the  portion  paid  on  account  of  the 
services  rendered  outside  the  United  States  represents  income  from  sources  with- 
out the  United  States. 

Section  1.871-1  of  the  regulations  provides,  in  relevant  part,  that  nonresident 
aliens  are  taxable  only  on  income  from  sources  within  the  United  States.  For  tax- 
able years  beginning  after  December  31,  1966,  nonresident  alien  individuals  are 
also  taxable  on  the  income  from  sources  without  the  United  States  which  is  effec- 
tively connected  with  the  conduct  of  a  trade  or  business  within  the  United  States. 

Accordingly,  a  nonresident  alien  survivor  annuitant  of  a  member  of  the  Armed 
Forces,  would  be  entitled  to  exclude  that  part  of  the  retirement  pay  that  is  paid 
on  account  of  services  rendered  outside  the  United  States  by  the  member  of  the 
Armed  Forces. 

With  respect  to  your  reference  to  section  402(a)(2)  of  the  Code,  it  is  noted 
that  this  section  relates  only  to  a  distribution  under  a  qualified  plan  by  a  trust 
described  in  section  401(a)  which  is  exempt  under  section  501(a)  for  the  taxable 
year  of  the  trust  in  which  the  distribution  is  made.  Ordinarily  a  distribution  when 
received  or  made  available  is  includible  in  the  gross  income  of  the  distributee 
to  the  extent  provided  under  either  subsection  (1)  or  (2)  of  section  402(a)  of 
the  Code.  However,  all  or  a  part  of  an  amount  otherwise  includible  in  gross 
income  by  a  nonresident  alien  individual,  during  a  taxable  year  beginning  after 
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December  31,  1959,  in  respect  to  a  distribution  by  the  United  States,  for  services 
performed  as  an  employee  of  the  United  States,  under  a  qualified  pension  plan 
may  be  excludable  from  gross  income.  See  section  1.402(a) (  — l)(c)  of  the 
regulations. 

The  Retired  Servicemen's  Family  Protection  Plan  is  not  a  plan  of  the  type 
referred  to  in  section  401(a)  of  the  Code.  Hence  it  differs  in  this  respect  from  the 
United  States  Civil  Service  Retirement  and  Disability  Fund  which  is  a  qualified 
trust  under  section  401(a)  of  the  Code  and  exempt  from  Federal  income  tax  under 
section  501(a).  See  Revenue  Ruling  68-486,  C.B.  1968-2,  184,  and  Revenue 
Ruling  70-150,  CD.  1970-1,  106. 

Accordingly,  since  section  402(a)(4)  of  the  Code  refers  to  a  distribution  made 
by  a  qualified  pension  trust  under  a  specific  set  of  circumstances,  such  section  has 
no  applicability  to  distributions  made  under  the  RSFPP. 

Question.  In  the  case  of  disability  retired  pay  of  a  nonresident  alien  individual 
computed  on  the  basis  of  years  of  service,  when  y%  of  the  total  amount  is  not 
excluded  under  section  104(a)(4),  as  limited,  and  where  )i  of  that  amount  con- 
stitutes United  States  source  income,  you  consider  %  of  the  total  amount  (%  x  %) 
as  includable  in  the  gross  income  of  a  nonresident  alien.  Would  the  application 
of  section  122(a)  reduce  the  %  taxable  portion  by  the  full  amount  of  the  RSFPP 
reduction  or  by  only  %  of  the  RSFPP  reduction. 

Answer.  Section  122(a)  of  the  Code  provides  that  in  the  case  of  a  member  or 
former  member  of  the  uniformed  services  of  the  United  States  who  has  made  an 
election  under  chapter  13  of  title  10  of  the  United  States  Code  to  receive  a  reduced 
amount  of  retired  or  retainer  pay,  gross  income  does  not  include  the  amount  of 
any  reduction  after  December  31,  1965,  in  his  retired  or  retainer  pay  by  reason 
of  such  election. 

Section  1.122-1  (c)  (2)  of  the  regulations  provides  that  where  the  member  or 
former  member  of  the  uniformed  services  is  entitled  to  exclude  the  whole  or  a 
portion  of  his  retired  pay  under  the  provisions  of  section  104(a)(4)  or  section 
105(d)  and  under  section  122(a)  the  exclusion  under  section  122(a)  shall  be 
applied  prior  to  the  exclusions  under  sections  104(a)(4)  and  105(d). 

In  the  present  example,  therefore,  the  exclusion  from  gross  income  under 
section  122(a)  of  the  Code  must  be  applied  before  any  exclusion  from  gross  income 
under  section  104(a)(4).  For  purposes  of  determining  the  exclusion  under  section 
122(a)  in  the  case  of  a  nonresident  alien  the  amount  of  the  RSFPP  reduction 
in  retirement  pay  must  be  apportioned  between  that  part  of  the  retirement  pay 
treated  as  income  from  sources  within  the  United  States  and  that  part  treated 
as  sources  without  the  United  States.  Only  the  amount  attributable  to  sources 
within  the  United  States  may  be  utilized  to  reduce  that  portion  of  the  retirement 
pay  to  be  included  in  the  nonresident  alien's  gross  income. 

Question.  In  the  case  of  a  survivor  annuitant  under  RSFPP  what  is  the  "con- 
sideration for  the  contract". 

Answer.  As  used  in  section  122(b)  of  the  Code  the  term  "consideration  for  the 
contract"  means: 

(a)  The  total  amount  of  the  reductions,  if  any,  before  January  1,  1966,  in 
retired  or  retained  pay  by  reason  of  an  election  under  chapter  73  of  title  10  of 
the  United  States  Code,  plus 

(6)  The  total  amount,  if  any,  deposited  by  the  serviceman  at  any  time  pursuant 
to  the  provisions  of  section  1488  of  title  10  of  the  United  States  Code,  plus 

(c)  The  total  amount,  if  any,  excludable  from  income  under  section  101  (b)  (2)  (D) 
of  the  Code  and  paragraph  (a)  (2)  of  section  1.101-2  of  the  regulations  with  respect 
to  a  survivor  annuity  provided  by  such  retired  or  retainer  pay,  minus 

(d)  The  total  amount,  if  any,  excluded  from  income  before  January  1,  1966, 
pursuant  to  the  provisions  of  section  72(b)  and  (d)  of  the  Code  with  respect  to  a 
survivor  annuity  provided  by  such  retired  or  retainer  pay. 

Section  1.122-1  (b)  (2)  (ii)  of  the  regulations  provides  that  upon  the  death  of  a 
member  or  former  member  of  the  uniformed  services,  where  the  "consideration 
for  the  contract"  has  not  been  excluded  in  whole  or  in  part  from  gross  income 
under  section  122(b),  the  survivor  of  such  member  who  is  receiving  an  annuity 
under  chapter  73  of  title  10  of  the  United  States  Code  shall,  after  December  31, 
1965,  exclude  from  gross  income  under  section  72 (o)  such  annuity  payments 
received  after  December  11,  1965,  until  there  has  been  so  excluded  annuity  pay- 
ments equalling  the  portion  of  the  "consideration  for  the  contract"  not  pre- 
viously excluded. 

Question.  Is  the  value  of  a  survivor  annuity  payable  under  the  Retired  Service- 
men's Family  Protection  Plan  excludable  from  the  gross  estate  of  a  deceased 
nonresident  alien  by  section  2039(c)  of  the  Code. 
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Answer.  Section  2039(c)  provides,  in  part,  that  there  shall  be  excluded  from 
the  gross  estate  of  a  decedent  dying  after  December  31,  1965,  the  value  of  an 
annuity  or  other  payment  receivable  by  any  beneficiary  under  chapter  73  of  title 
10  of  the  United  States  Code,  the  RSFPP.  This  exclusion  does  not  apply  to  the 
extent  any  of  the  value  of  the  annuity  for  the  survivor  is  attributable  to  deposits 
made  by  the  deceased  serviceman  pursuant  to  section  1438  of  title  10,  United 
States  Code. 

Section  2103  of  the  Code  provides  that  the  value  of  the  gross  estate  of  every 
decedent  nonresident  not  a  citizen  of  the  United  States  shall  be  that  part  which  at 
the  time  of  his  death  is  situated  in  the  United  States : 

Section  20.2104-1  (a)  (4)  of  the  Estate  Tax  Regulations  provides  that  the  prop- 
erty of  a  nonresident  not  a  citizen  is  considered  to  be  situated  in  the  United  States 
if  it  is  intangible  personal  property  the  written  evidence  of  which  is  not  treated  as 
being  the  property  itself  if  it  is  issued  by  or  enforceable  against  a  resident  of  the 
United  States  or  a  domestic  corporation  or  governmental  unit. 

Thus,  a  survivor  annuity  payable  by  the  RSFPP  is  property  that  is  a  part  of  a 
nonresident  not  a  citizen  decedent's  gross  estate.  However,  the  exclusion  provided 
by  section  2039(c)  is  not  limited  to  citizens  or  residents  of  the  United  States. 
Accordingly,  no  part  of  the  value  of  a  survivor  annuity  payable  by  the  RSFPP  is 
includible  in  the  gross  estate  of  a  nonresident  not  a  citizen  decedent  unless  he 
made  deposits  under  10  U.S.C.  1438. 
Sincerely  yours, 

Lester  W.  Utter, 
Chief,  Individual  Income  Tax  Branch. 
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REPORT  TO  THE  CONGRESS 


BY  THE  COMPTROLLER  GENERAL 
OF  THE  UNITED  STATES 


Federal  Retirement  Systems: 
Unrecognized  Costs, 
Inadequate  Funding, 
Inconsistent  Benefits 

Costs  and  liabilities  of  the  seven  Federal  re- 
tirement systems  discussed  in  this  report  are 
not  fully  recognized  and  funded.  Conse- 
quently, the  costs  of  agency  operations  and 
programs  are  understated.  This  also  results  in 
unrecognized  subsidies  to  agencies  whose 
operations  are  intended  to  be  self-supporting. 

The  Congress  has  not  provided  an  overall 
policy  to  guide  the  development  of  Federal 
retirement  systems  and  should  do  so.  The 
systems  have  developed  on  an  independent, 
piecemeal  basis,  causing  inequities  and  incon- 
sistencies, as  well  as  common  problems.  Many 
of  the  differences  are  without  apparent  ex- 
planation. 
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COMPTROLLER  GENERAL  OF  THE  UNITED  STATES 


WASHINGTON,  D  C.  20S48 


B-179810 


To  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives 

This  report  reiterates  our  concern  over  Federal  employee 
retirement  systems  and  discusses  the  many  inequities,  incon- 
sistencies, and  common  problems  that  exist.     We  are  particu- 
larly concerned  that  the  full  costs  of  benefits  accruing 
under  the  systems  are  not  being  recognized,  thereby  inhibiting 
the  ability  of  the  Congress  to  make  sound  decisions  on  estab- 
lishing, amending,  or  funding  retirement  and  agency  programs. 
An  overall  policy  is  needed  to  guide  the  development  of  Fed- 
eral retirement  systems. 

We  made  our  review  pursuant  to  the  Budget  and  Accounting 
Act,  1921  (31  U.S.C.  53),  and  the  Accounting  and  Auditing  Act 
of   1950    (31  U.S.C.   67) . 

We  are  sending  copies  of  this  report  to  the  Chairman, 
Civil  Service  Commission;  the  Director,  Office  of  Management 
and  Budget;  the  Secretary  of  Defense;  the  Secretary  of  State; 
the  Director.  Administrative  Office  of  the  United  States 
Courts;  the  Court  Executive,  United  States  Tax  Court;  the 
Secretary  of  the  Board,  Board  of  Governors  of  the  Federal 
Reserve  System;  and  the  General  Manager,  Tennessee  Valley 


Author  ity . 


Comptroller  General 
of  the  United  States 
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COMPTROLLER  GENERAL'S  FEDERAL  RETIREMENT  SYSTEMS: 

REPORT  TO  THE  CONGRESS  UNRECOGNIZED  COSTS, 

INADEQUATE  FUNDING, 
INCONSISTENT  BENEFITS 

DIGEST 

This  report  states  once  again  GAO ' s  concern 
over  Federal  employee  retirement  systems. 
In  1976,  seven  of  the  Government's  retire- 
ment systems  paid  over  $15.6  billion  to 
retirees  and  the  survivors  of  deceased 
employees  and  retirees — an  increase  of  $10 
billion  since  1970.     The  systems  also  reported 
liabilities  exceeding  $320  billion  for 
which  less  than  $44  billion  had  been  set 
aside  in  Federal  trust  funds. 

The  Congress  should  enact  legislation  requiring 
that  the  full  cost  of  Federal  retirement 
systems  be  recognized  and  funded  and  that  the 
difference  between  currently  accruing  cost 
and  employee  contributions  be  charged  to 
agency  operations. 

Federal  retirement  systems'  funding  require- 
ments vary,  and  in  most  cases  are  less  strin- 
gent than  those  imposed  by  law  on  private 
pension  plans.     The  cost  and  liabilities  of 
Federal  retirement  programs  are  much  greater 
than  recognized  by  current  costing  and  fund- 
ing procedures.     Usually,  little  or  no  con- 
sideration .  is  given  to  the  effect  of  future 
general  pay  increases  and  annuity  adjust- 
ments on  ultimate  benefit  payments,  resulting 
in  a  considerable  understatement  of  benefit 
costs  accruing  each  year.     For  the  civil 
service  retirement  system  alone,  unrecognized 
retirement  costs  in  1976  amounted  to  an  esti- 
mated $7  billion.     In  some  programs,  none  of 
the  currently  accruing  cost  is  recognized. 
(See  pp.  3  to  5. ) 

Because  most  Federal  retirement  trust  funds 
are  required  by  law  to  be  invested  in  Federal 
debt  securities,  full  funding  of  Govern- 
ment retirement  liabilities  would  not  elimi- 
nate the  need  for  future  taxing  and  borrowing 
to  meet  benefit  payments  as  they  become  due. 


Tit  SfcMt-  Upon  removal,  th«  report 
cover  fin  should  tM  noted  hereon. 


FPCD-77-48 
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However,  full  funding  would  enhance  cost 
recognition  and  budgetary  discipline  as 
well  as  promote  sounder  fiscal  and  legis- 
lative decisionmaking.    Under  existing  fund- 
ing provisions,  the  unfunded  liabilities  of 
Federal  retirement  systems  will  continue 
to  grow.     (See  pp.  5  to  13.) 

Costs  not  covered  by  employee  contributions 
must  ultimately  be  paid  by  the  Govern- 
ment.    When  retirement  costs  are  understated, 
the  costs  of  Government  operations  and 
agency  programs  are  also  understated.  One 
side  effect  of  the  underallocat ion  of  retire- 
ment cbsts  to  agency  operations  is  the  unre- 
cognized subsidy  that  accrues  to  Government 
organizations  whose  programs  are  required 
by  law  to  be  financed  by  the  users  of  their 
services.     Understatement  of  retirement  costs 
may  also  result  in  a  tendency  to  adopt  bene- 
fits which  could  jeopardize  the  af f ordabil ity 
of  the  retirement  systems.     (See  pp.  16  to  21.) 

Some  of  the  agencies  responsible  for  adminis- 
tering Federal  retirement  programs  agreed 
with  GAO  that  the  full  cost  of  retirement 
benefits  should  be  recognized.     The  Depart- 
ment of  Defense  did  not  comment  on  the  report, 
and  others  had  no  comments  on  GAO's  recommend- 
ations.    Self-supporting  agencies,  whose 
retirement  contributions  would  be  higher  if 
costing  and  funding  techniques  recognized 
general  pay  increases  and  annuity  adjust- 
ments, generally  agreed  that  the  costs  of 
their  operations  were  being  understated. 
Some  believed  the  Congress  should  appropriate 
funds  to  pay  the  higher  costs  rather  than 
increase  charges  to  the  users  of  the  agencies' 
services.     (See  pp.  21  and  22.) 

GAO  further  recommends  that  the  Congress 
establish  an  overall  Federal  retirement 
policy  to  guide  retirement  system  develop- 
ment.    Centralization  of  committee  jurisdic- 
tion over  all  Federal  employee  retirement 
systems  would  facilitate  the  establishment 
and  implementation  of  such  a  policy. 

There  is  no  standard  or  method  of  assessing 
the  adequacy  of  Federal  employee  retirement 
programs.     Different  committees  of  the  Congress 
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have  legislative  jurisdiction  over  the  various 
systems.    There  is  no  overall  policy  for  guid- 
ance in  establishing,  financing,  or  amending 
these  programs. 

Federal  retirement  systems  have  developed  on  an 
independent,  piecemeal  basis.     Many  inequities, 
inconsistencies,  and  common  problems  exist 
among  the  systems.     Some  of  the  differences  may 
be  legitimate,  but  many  of  the  benefit  provi- 
sions differ  without  apparent  explanation. 

— Employee  contribution  rates  vary.  Some 
systems  require  no  cost  sharing  by  the 
covered  employees.     (See  app.  I.) 

— Each  system  has  its  own  age  and  service 
requirements  that  employees  must  meet  to 
become  eligible  for  a  retirement  annuity. 
(See  pp.   23  and  24 .  ) 

— Transfers  of  service  credits  between  re- 
tirement systems  are  treated  inconsistently. 
(See  pp.  23  and  25-26  .  ) 

— Benefits  payable  at  retirement  vary  from 
system  to  system.     (See  pp.  26  to  28.) 

— There  are  wide  variations  in  the  survivor 
benefit  programs  of  the  systems.  (See 
pp.  28  and  29.) 

— Each  system  has  differing  provisions  re- 
garding the  amounts  reemployed  annuitants 
may  receive.     (See  pp.  29  to  31.) 

— Disability  provisions  and  practices  are 
not  consistent.     (See  pp.  31  and  32.) 

— Social  security  coverage  is  provided  to 
employees  under  two  of  the  retirement 
systems.     Employees  in  the  other  systems 
are  prohibited  by  law  from  participating 
in  social  security  through  their  Federal 
employment.     (See  p.  32.) 

Most  Federal  agencies  responsible  for  admin- 
istering the  various  retirement  systems  made 
no  specific  comments  to  GAO  on  whether  the 
many  different  provisions  and  practices  fol- 
lowed are  justified.     (See  pp.  32  and  33.) 

Tear  &he<?t 
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CHAPTER  1 
INTRODUCTION 

In  a  1974  report  to  the  Congress,  we  summarized  the 
financial  status  and  benefit  provisions  of  various  Federal 
employee  retirement  systems  and  discussed  a  number  of  issues 
related  to  basic  policies,  financing,  administration,  and 
benefits.    1/      We  recommended  that  the  Congress  assume  a  major 
role  in  establishing  an  overall  retirement  policy  to  provide 
objectives  and  principles  to  guide  future  development  and 
improvement  of  Government  retirement  systems.     Since  then  we 
have  reviewed  in  depth  and  reported  on  various  aspects  of 
Federal  retirement  programs  and  are  presently,  at  the  request 
of  three  House  committee  and  subcommittee  chairmen,  conduct- 
ing a  comprehensive  study  of  the  desirability  of  consolidating 
all  or  part  of  the  retirement  systems  administered  by  agencies 
and  instrumentalities  of  the  Federal  Government  into  a  cen- 
tralized mechanism. 

This  report  reiterates  our  concern  over  Federal  employee 
retirement  systems  and  provides  additional  and  updated  infor- 
mation on  the  issues  involved. 

A  retirement  system  is  basically  a  program  for  providing 
a  pension  to  retired  employees.     The  amount  of  the  pension 
is  generally  based  on  either  length  of  service  or  salary,  or 
some  combination  of  both.     Although  a  life  pension  is  con- 
sidered the  primary  benefit  of  any  system,  retirement  systems 
also  frequently  provide  benefits  for  death,  disability,  and 
involuntary  termination. 

Seven  retirement  systems  cover  most  Federal  personnel. 
The  table  on  the  following  page  shows,  for  fiscal  year  1976, 
the  number  of  employees  and  annuitants  covered  by  each  sys- 
tem and  the  amount  of  benefits  paid. 


l/"Federal  Retirement  Systems:     Key  Issues,  Financial  Data, 
and  Benefit  Provisions"   (B-179810),  July  30,  1974. 
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Pet  irement 


Beneficiaries 
(retirees  and  Outlays 


X  V  X  ±      D  C  L  V  LLC 

EmDlovees 

enrwi  \7C\  r  e 

O  U  L   V  4  Wl  0 

2,721,900 

Foreign  Service 

7 ',983 

4.606 

Uniformed 

servicps 

w  C  L    V  A  C  C  O 

2, 924  ,624 

1,109,357 

U.S.  Tax  Court  • 

judges 

13 

13 

Tennessee  Valley 

Authority  (TVA) 

17,799 

4,599 

Federal  judiciary 

503 

343 

Federal  Reserve 

Board 

1,302 

289 

5,674,124 

2,571.560 

66.9 

7,295.7 

.4 

22.2 
a/7.8 

a/2.4 

$15,679.5 


a/As  of  Dec.  31,  1975. 

SCOPE  OF  REVIEW 

Our  examination  included  a  review  of  retirement  legis- 
lation and  related  documents  and  reports,  actuarial  valua- 
tions, agency  statistical  reports,  and  previous  studies  of 
Federal  employment  retirement  systems.    We  also  interviewed 
system  actuaries  and  other  Government  officials  responsible 
for  administering  these  programs. 


696 


CHAPTER  2 

COST  OF  RETIREMENT  PROGRAMS; 

UNDERSTATED  AND  UNDERFUNDED 

The  benefits  accruing  under  Federal  retirement  systems 
represent  a  large  and  growing  long-term  financial  commitment 
of  the  U.S.  Government.     Full  recognition  of  these  growing 
liabilities  as  they  accrue  is  essential  not  only  in  deter- 
mining and  allocating  the  cost  of  Government  operations,  but 
also  in  determining  the  present  and  future  financial  condi- 
tion of  the  United  States.     However,  benefit  costs  are  not 
fully  recognized  and  consequently  the  costs  of  Government 
programs  are  understated  and  large  unfunded  liabilities  have 
been  created. 

RECOGNIZING  RETIREMENT  COSTS 

In  actuarial  terminology,  the  value  of  benefit  rights 
earned   (accrued)  annually  by  employees  covered  under  a 
retirement  system  is  referred  to  as  the  "normal  cost"  of  the 
system.     For  most  Federal  retirement  systems,  the  estimated 
normal  cost  is  understated,  and  for  some  it  is  not  cal- 
culated at  all. 

Because  of  the  uncertainty  of  such  future  events  as 
death,  disability,  or  retirement,  the  ultimate  cost  of  a 
retirement  system  can  be  determined  only  as  actual  expendi- 
tures emerge  throughout  the  life  of  the  system.     By  the 
very  nature  of  a  retirement  system,  there  is  a  timelag 
between  the  accrual  of  benefit  rights  and  the  actual  payment 
of  benefits.     Under  most  Federal  retirement  systems,  benefit 
rights  accrue  during  an  employee's  years  of  service.  That 
is,  each  year  of  service  has  an  associated  benefit  value. 

Normal  cost  is  commonly  expressed  as  a  percent  of  pay- 
roll, and  from  a  financing  point  of  view  represents  an 
estimate  of  the  amount  of  funds  which,  if  accumulated 
annually  and  invested  over  covered  employees'  careers,  will 
be  enough  to  meet  their  future  benefit  payments.  Estimating 
the  normal  cost  is  a  complex  actuarial  process  which  requires 
consideration  of  a  multitude  of  factors.     Basically,  however, 
the  process  involves  mathematically  predicting  the  future 
experience  of  the  system  (for  example,  salary  progression, 
rate  of  return  on  invested  funds,  probable  rates  of  employees' 
death,  disability,  retirement,  and  termination  of  employment) 
and  translating  this  experience  into  cost  on  the  basis  of  the 
systems'  benefit  provisions.     If  reasonable  assumptions  are 
not  made  on  all  factors  affecting  future  benefit  payments, 
normal  cost  will  be  incorrect. 
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Normal  cost  can  be  calculated  on  either  a  "static"  or 
"dynamic"  basis.    Static  calculations  do  not  consider  future 
general  pay  increases  or  future  annuity  cost-of-living 
adjustments;  dynamic  calculations  consider  such  increases. 

The  normal  cost  of  most  Federal  retirement  systems  is 
calculated  on  a  static  basis  even  though  annuities  are 
generally  based  on  an  employee's  salary  and  length  of 
service  and  most  systems  provide  for  increasing  these 
annuities  based  on  increases  in  the  Consumer  Price  Index 
(CPI).    General  pay  and  annuity  increases  have  occurred 
frequently  and  in  large  amounts.     However,  because  the 
probability  that  such  increases  will  occur  in  the  future  is 
generally  ignored  in  calculating  normal  cost,  accruing 
Government  retirement  liabilities  are  greatly  understated. 

For  example,  the  costs  accruing  under  the  civil  service 
retirement  system  are  determined  on  a  static  basis,  even 
though  since  1969  Federal  white-collar  pay  has  increased 
65  percent  and  annuity  adjustments  have  totaled  80  percent. 
In  its  most  recent  actuarial  report,  the  Board  of  Actuaries 
estimated  the  system's  static  normal  cost  to  be  13.64  per- 
cent of  pay.     Thus,  agency  and  employee  contributions  of  7 
percent  of  pay  each,  as  required  by  law,  appear  to  cover 
the  normal  cost  of  the  system.     However,  the  report  also 
included  estimates  of  the  system's  dynamic  normal  cost  which 
ranged  from  21.56  to  28.74  percent,  depending  on  the  economic 
assumptions  used.     These  estimates  were  not  intended  as  a 
prediction  of  the  system's  future  experience  but  as  an 
expression  of  the  Board's  concern  that  the  potential  long- 
range  obligations  resulting  from  general  pay  increases  and 
annuity  cost-of-living  adjustments  be  recognized.  Between 
November  1969  and  March  1976,  benefit  adjustments  increased 
the  system's  liabilities  by  approximately  $28  billion. 

The  Office  of  Management  and  Budget  (OMB)  recently  gave 
official  recognition  to  the  dynamic  normal  cost  of  the  civil 
service  retirement  system.     Using  economic  assumptions  derived 
from  past  pay  and  cost-of-living  increase  experience,  OMB 
estimated  the  dynamic  normal  cost  to  be  31.7  percent  of  pay. 
In  October  1976,  OMB  instructed  Federal  agencies  to  use  a 
retirement  cost  factor  of  24.7  percent  of  base  pay  (31.7  per- 
cent less  7-percent  employee  contributions)  when  preparing 
cost  analyses  under  OMB  Circular  A-76.  1/    in  June  1977, 


1/This  circular  provides  guidance  to  Federal  agencies  in 
~  making  decisions  and  cost  comparisons  pertaining  to  in-house 
vs.  contracting  out  for  needed  products  and  services. 
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OMB  temporarily  suspended  use  of  this  factor  pending  a 
complete  review  of  the  circular  and  its  implementation. 
We  were  advised  by  OMB  officials,  however,  that  they  have 
no  reason  to  question  the  accuracy  of  the  31.7  percent 
dynamic  normal  cost  figure. 

In  fiscal  year  1976,  the  total  payroll  for  employees 
covered  by  the  civil  service  system  was  approximately  $39.2 
billion.     Based  on  this  payroll  figure,  the  following  table 
indicates  the  difference  in  the  estimated  costs  accruing 
under  the  system  depending  on  whether  such  costs  are 
determined  on  a  static  or  dynamic  basis. 


Normal  cost 


Computation  method 

Dynamic 
Static 


Percent 
of  pay 

31.70 
13.64 


Amount 
(bill  ions ) 

$12.4 
5.3 


Understated  cost 


17.06 


$  7.1 


FUNDING  RETIREMENT  COSTS 

The  primary  purpose  of  Government  funding  is  to  formally 
recognize  cost.     Funding  Federal  retirement  systems  promotes 
sound  fiscal  and  legislative  responsibility  and  enhances 
budgetary  discipline. 


The  conventional  approach  to  financing  pension  benefits 
is  for  the  employer   (and  the  employees  in  a  contributory 
plan)  to  set  aside  funds  in  advance  of  the  date  on  which  the 
benefits  become  payable.     However,  some  Federal  retirement 
systems  (for  example,  the  uniformed  services  system)  operate 
on  a  "pay-as-you-go"  basis  whereby  the  Government  finances 
benefit  payments  through  annual  appropriations. 

A  retirement  system  is  considered  fully  funded  if  funds 
on  hand  and  to  be  received  are  equal  to  the  system's  liability 
for  benefit  payments  to  present  retirees  and  the  anticipated 
liability  for  active  employees,  expressed  in  terms  of  present 
value.  1/    However,  when  the  fund  balance  and  future 
receipts  are  less  than  the  liability,  an  unfunded  liability 


1/Present  value  is  a  concept  which  recognizes  the  time  value 
of  money.     It  is  a  technique  for  determining  the  amount  of 
money  which,  if  invested  today  at  a  given  interest  rate, 
would  be  sufficient  to  provide  monthly  benefits  in  the 
future. 
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is  said  to  exist.     (Under  a  pay-as-you-go  system,  all  of  the 
liability  is  unfunded.)    As  shown  in  the  following  table,  the 
reported  unfunded  liabilities  for  three  major  Federal  retire- 
ment systems  have  grown,  on  a  static  basis,  from  $157  billion 
in  fiscal  year  1970  to  $280  billion  in  fiscal  year  1976,  an 
increase  of  79  percent.     Under  existing  funding  provisions, 
the  unfunded  liabilities  will  continue  to  increase. 

Percent  of 

 1970    1976   increase  in 

Liabil ity      Fund"        Unfunded      Liabil ity      Fund        Unfunded  unfunded 
(note  a)      balance    liability     (note  a)      balance    liability  liability 

 _  (millions)  

Uniformed 


services 

$103,426 

$ 

$103,426 

$172,239 

$  $172,239 

67 

Civil 
service 

75.236 

22,432 

52,804 

150,470 

43,470  107,000 

103 

Foreign 
Service 

528 

53 

475 

b/1,252 

185  b/1,067 

125 

$179,190 

$22,485 

$156,705 

$323,961 

$43,655  $280,306 

79 

a/Net  liability  after  deducting  future  agency  and  employee 
'    contributions  and  future  amortization  payments  covering 
specific  liability  increases.     (See  pp.  8  and  10.) 

b/As  of  Sept.  30,  1976. 

Although  some  Federal  retirement  systems  provide  for 
advance  funding  of  future  benefit  payments.  Federal  and  pri- 
vate funding  practices  differ.     Contributions  to  private 
pension  funds  are  usually  made  in  cash  by  employers  and/or 
employees.     These  funds  are  managed  by  independent  trustees 
who  invest  the  contributions  in  income-producing  securities 
and,  as  needed  to  make  benefit  payments,  convert  the  invest- 
ments into  cash  by  selling  them  in  the  securities  market. 
The  essence  of  the  private  trust  fund  is  that  its  receipts 
and  balance  represent  cash  or  assets  that  can  be  converted 
to  cash. 

Some  Federal  retirement  trust  funds  have  the  outward 
characteristics  of  private  pension  funds,  but  with  an  im- 
portant difference.     The  receipts  of  Government  retirement 
funds — for  example,  deductions  from  employees'  salaries, 
agency  contributions,  direct  appropriations,  and  interest 
earnings — are  generally  required  by  law  to  be  invested  in 
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Federal  securities.  1/     There  is  no  cash  involved  in  ttws 
kind  of  intragovernmental  transaction,  only  bookkeeping 
entries.     Thus,   funding  in  itself  does  not  cause  a  finan- 
cial hardship  for  the  Government.     When  funds  are  needed 
to  make  benefit  payments,  the  Treasury  obtains  the  cash 
through  its  normal  channels  of  tax  receipts  or  borrowing 
from  the  public. 

Billions  of  dollars  in  benefits  are  paid  annually 
under  Federal  retirement  programs.     These  annual  outlays 
are  increasing  greatly.     The  following  table  shows  the  1970 
to  1976  increases  for  three  Government  retirement  systems 
which  cover  approximately  98  percent  of  all  Federal  em- 
ployees. 

Retirement  Outlays  Percent  of 

system  1970  1976  increase 

(mill  ions ) 

Civil  service  $2,752     $  8,284  201 

Uniformed  services  2.853        7,296  156 

Foreign  Service  16   67  319 

Total  $5,621       15,647  178 


The  increase  in  outlays  during  this  period  was  due 
primarily  to  (1)  an  increase  in  number  of  beneficiaries 
(50  percent),   (2)   increases  in  the  pay  rates  upon  which 
annuities  are  based  (36  percent  in  white-collar  jobs,  for 
example),  and  (3)  annuity  cost-of-living  adjustments 
( 64  percent ) . 

FINANCING  AND  FUNDING  PRACTICES 
OF  FEDERAL  RETIREMENT  SYSTEMS 

No  uniform  practices  or  principles  exist  with  respect 
to  financing  and  funding  Federal  retirement  systems.  Dif- 
ferent methods  are  used  by  each  system.     Some  require  em- 
ployees to  contribute  to  retirement  funds,  and  some  do  not 


1/The  funds  of  two  Federal  retirement  systems — TVA  and  the 
Federal  Reserve  Board — are  not  required  by  law  to  be 
invested  in  Federal  securities.     These  funds  are  in  diversi- 
fied investments  including  fixed-income  securities,  common 
stocks,  and  real  property. 
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Some  provide  for  fully  funding  benefit  rights  as  they  accrue, 
some  provide  for  partial  funding,  and  some  are  completely 
unfunded.     Following  is  a  brief  discussion  of  the  financing 
and  funding  practices  of  each  system  covered  by  this  report. 

Civil  service  retirement  system 

The  last  major  change  in  civil  service  funding  policies 
occurred  in  October  1969  with  the  enactment  of  Public 
Law  91-93  (83  Stat.  136).     Immediately  before  this  change, 
the  only  contributions  to  the  fund  consisted  of  agency  and 
employee  contributions  of  6.5  percent  each.     Estimates  at 
that  time  indicated  the  fund  would  be  depleted  by  1987  un- 
less funding  changes  were  made. 

The  1969  legislation  increased  both  agency  and  employee 
contributions  to  7  percent.     In  fiscal  year  1976,  the  agen- 
cies and  their  employees  each  contributed  about  $2.7  billion 
to  the  retirement  fund. 

The  1969  law  also  requires  the  Government  to  make  direct 
appropriations  to  liquidate,  in  30  annual  installments,  any 
increase  in  the  unfunded  liability  resulting  from  pay  in- 
creases, liberalization  of  retirement  benefits,  or  extension 
of  retirement  coverage  to  new  groups  of  employees.     In  addi- 
tion, the  Secretary  of  the  Treasury  is  required  to  transfer 
to  the  civil  service  retirement  fund  annual  payments  for 
interest  on  the  unfunded  liability  and  for  the  cost  of  allow- 
ing credits  for  military  service.     In  fiscal  year  1976,  the 
Government  appropriations  and  the  Treasury  transfers  totaled 
$4.7  billion. 

In  addition,  the  fund  earned  $2.5  billion  in  interest 
on  assets  invested  in  Federal  securities. 

While  the  intent  of  the  1969  legislation  was  to  stabilize 
the  fund  and  retard  the  growth  of  the  unfunded  liability,  this 
was  not  achieved.     The  Government's  contributions  to  the  Civil 
Service  Retirement  and  Disability  Fund,  as  well  as  the  un- 
funded liability  and  outlays,  are  growing  dramatically.  From 
the  end  of  fiscal  year  1970  to  the  end  of  fiscal  year  1976 

— Government  contributions  to  the  retirement  fund 
increased  by  280  percent  to  $7.4  billion,  18.9  per- 
cent of  payroll; 

— cash  outlays  increased  by  201  percent  to  $8.3  billion; 
and 
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— the  unfunded  liability,  computed  on  a  static  basis, 
increased  by  103  percent  to  $107  billion. 

The  $107  billion  unfunded  liability  was  attributable 
to  various  causes,  including  (1)  creditable  service  for 
which  neither  the  Government  nor  the  employees  made  con- 
tributions;  (2)  not  funding  liabilities  resulting  from 
general  pay  increases,  cost-of-living  adjustments  to  annui- 
ties, and  benefit  liberalizations;  and  (3)  lost  interest  in- 
come which  would  have  been  earned  if  the  accrued  liability 
had  been  fully  funded.     The  unfunded  liability  will  continue 
to  increase,  primarily  because  of  cost-of-living  adjustments 
for  which  no  funding  provision  has  been  made. 

Assuming  the  same  yearly  average  pay  and  cost-of-living 
increases  (6  percent)  as  occurred  in  fiscal  years  1970  to 
1975,  it  is  estimated  that  by  1985 

— the  Government's  annual  contributions  to  the  fund  will 
increase  another  192  percent  to  $21.6  billion,  about 
34  percent  of  pay; 

— expected  benefit  payments  will  increase  another 
254  percent  to  $29.4  billion;  and 

— the  unfunded  liability  will  increase  another  93  percent 
to  about  $207  billion. 

Foreign  Service  retirement  system 

This  system  is  funded  in  much  the  same  manner  as  the 
civil  service  system.     Participants  contribute  7  percent 
of  their  pay,  and  the  employing  agency  makes  a  matching  con- 
tribution.    In  addition.  Public  Law  94-350  (90  Stat.  823), 
approved  July  12,  1976,  authorized  annual  appropriations 
to  the  retirement  fund  equal  to  the  amount  that  the  system's 
normal  cost  exceeds  employee  and  employer  contributions. 

The  normal  cost  of  the  Foreign  Service  system  as 
determined  by  the  latest  actuarial  valuation  was  18.6  percent 
of  payroll.     As  in  the  civil  service  system,  this  figure  is 
a  static  calculation  that  does  not  include  the  effect  of 
future  general  pay  increases  or  annuity  adjustments.     At  the 
time  of  our  review,  a  new  valuation  was  being  made  which  was 
to  include  future  annual  annuity  cost-of-living  adjustments. 
However,  it  did  not  provide  for  future  general  pay  increases. 
Consequently,  normal  cost  will  continue  to  be  understated. 
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The  Government  makes  direct  appropriations  to  amortize 
any  increase  in  the  unfunded  liability  resulting  from  (1)  pay 
increases,   (2)  liberalization  of  retirement  benefits,  or  (3) 
extension  of  retirement  coverage  to  new  groups  of  employees. 
Also,  the  Secretary  of  the  Treasury  annually  credits  to  the 
retirement  fund  an  amount  equivalent  to  the  interest  on  the 
unfunded  liability  and  the  cost  associated  with  allowing 
credit  for  military  service.     For  fiscal  year  1976,  amorti- 
zation payments,   interest  on  the  unfunded  liability,  and 
military  service  credit  payments  totaled  $54.5  million. 

The  unfunded  liability  of  the  system  as  of  September  30, 
1976,  was  about  $1.1  billion.    As  in  the  civil  service  system, 
cost-of-living  adjustments  granted  to  annuitants  had  not  been 
funded.    Another  factor  which  contributed  to  the  unfunded 
liability  was  the  requirement  that  Foreign  Service  staff  em- 
ployees be  covered  by  the  civil  service  system  until  they 
completed  10  continuous  years  with  the  Foreign  Service. 
(This  requirement  was  rescinded  by  Public  Law  94-350.)  Dur- 
ing the  time  of  the  10-year  requirement,  these  employees  and 
the  Department  of  State  made  matching  contributions  to  the 
civil  service  fund.    When  the  10-year  requirement  was  met, 
the  employees'  service  was  credited  to  the  Foreign  Service 
system  and  employees'  contributions  plus  interest  earnings 
were  transferred  from  the  civil  service  fund  to  the  Foreign 
Service  fund.     However,  the  agency  contributions  and  amortiza- 
tion payments,  along  with  the  associated  interest  earnings, 
remained  in  the  civil  service  fund. 

Uniformed  services  retirement  system 

This  system  is  noncontr ibutory ,  meaning  that  the  Govern- 
ment pays  the  entire  cost  of  providing  benefits.  1/    The  sys- 
tem operates  on  a  pay-as-you-go  basis,  and  benefits  are 
financed  through  annual  congressional  appropriations.    As  a 
result,  the  Department  of  Defense  budget  reflects  some  of 
the  cost  of  operating  the  military  services  in  prior  years, 
but  does  not  include  any  accrual  of  retirement  costs  for 
current  military  personnel. 

The  following  table  shows  actual  and  projected  outlays 
and  accrued  liabilities  through  fiscal  year  1978. 


1/Military  personnel  are  also  covered  under  social  security 
and  provided  certain  death  and  disability  coverage  by  the 
Veterans  Administration. 
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Outlays  (note  a)  Accrued 


Amount 

Percent  of  basic  pay  (note  b) 

liabilities 

(mill  ions ) 

(mill  ions ) 

1970 

$2,743 

22.3 

$103,426 

1971 

3,260 

26.0 

113,389 

1972 

3.742 

28.5 

121,392 

1973 

4,218 

28.7 

130,373 

1974 

4.962 

33.2 

148.016 

1975 

6,028 

39.7 

169.228 

1976 

7,048 

45.5 

172.239 

1977 

7.822 

48.7 

175,085 

1978 

8,536 

51.9 

177.724 

a/Actual  costs,  fiscal  year  1970  to  1976;  projected  costs,  fis- 
cal years  1977  and  1978.     Excludes  reserve  retired  pay  and 
survivor  benefits. 

b/Based  on  budgeted  basic  pay  for  all  years. 

U.S.  Tax  Court  judges  retirement  system 

Retirement  benefits  under  this  system  are  financed  by 
annual  congressional  appropriations.     Judges  who  elect  to 
participate  in  the  system's  survivor  benefit  plan  contribute 
3  percent  of  pay  before  and  after  retirement.     Survivor  bene- 
fit payments  in  excess  of  such  contributions  are  financed  by 
annual  appropriations.     Estimates  of  the  expenditures  and 
appropriations  necessary  for  the  maintenance  and  operation  of 
the  survivor  annuity  fund  are  submitted  annually  to  OMB.  Be- 
cause the  system  is  basically  a  pay-as-you-go  operation, 
normal  cost  is  not  determined.     The  unfunded  liability  of 
the  survivor  benefit  plan  as  of  September  30.  1976,  was  less 
than  $500,000.     The  unfunded  liability  of  the  noncontr ibutory 
retirement  plan  has  not  been  determined. 

Retirement  Plan  for  Employees 

of  the  Board  of  Governors 

of  the  Federal  Reserve  System 

This  system  is  funded  through  employee  contributions  of 
7  percent  of  pay  and  contributions  by  the  employer  equal  to 
the  difference  between  employee  contributions  and  normal  cost. 
In  calculating  normal  cost,  the  actuary  has  always  included 
an  economic  assumption  regarding  future  general  pay  increases. 


Employee  contributions  during  calendar  year  1976  totaled 
about  $1.5  million,  while  the  employer  contributed  about 
$2.7  million.     In  addition,  $1.2  million  was  required  to 
fully  fund  the  5.4  percent  annuity  cost-of-living  adjustment 
effective  March  1,  1976,  and  this  was  covered  by  previously 
accumulated  excess  reserves  of  the  plan. 

According  to  the  plan's  most  recent  annual  report, 
issued  in  July  1976,  the  employer's  required  contribution 
was  11.1  percent  of  basic  pay,  based  on  assumptions  of 
4-percent  future  annual  salary  increases  and  a  return  on 
investments  at  the  rate  of  5.5  percent.     This  contribution 
when  combined  with  the  7-percent  employee  contributions 
covers  the  current  normal  cost,  but  not  the  costs  of  annuity 
adjustments  based  on  changes  in  the  CPI .     Under  the  system, 
any  annuity  adjustments  granted  because  of  changes  in  the 
CPI  are  to  be  funded  immediately  by  the  employer,  thus  call- 
ing for  lump  sum  payments  in  the  amount  determined  by  the 
actuary.     Based  on  the  required  normal  cost  contributions 
and  lump  sum  payments,  the  plan's  actuary  expressed  the 
opinion  that  funds  on  hand  and  those  to  be  received  will  be 
sufficient  to  provide  benefits  to  all  retired  and  active 
members;   in  other  words,  the  system  reports  no  unfunded 
liability. 

Federal  judiciary  retirement  system 

Federal  judiciary  retirement  benefits  are  financed  from 
funds  appropriated  for  Federal  judicial  salaries.  Because 
the  financing  is  pay-as-you-go,  normal  cost  is  not  calculated 
and  the  system  is  completely  unfunded.    No  determination  has 
been  made  of  the  amount  of  the  system's  unfunded  liability. 

The  system  also  provides  an  elective  survivor  benefit 
plan  which,  under  Public  Law  94-554  (90  Stat.  2611)  of 
October  19,  1976,  is  financed  jointly  by  contributions  of 
4.5  percent  of  salary  each  by  participants  and  the  Govern- 
ment.    These  contributions  are  made  both  before  and  after  re- 
tirement.    The  law  also  requires  the  Government  to  make  a 
direct  appropriation  to  fund  the  plan's  unfunded  liability 
as  of  January  1,  1977.     At  the  time  of  our  review,  the  amount 
of  appropriation  needed  to  fund  the  liability  had  not  been 
determined.    As  of  March  1,  1976,  the  unfunded  liability  of 
the  survivors  plan  was  $8.5  million. 

Tennessee  Valley  Authority  retirement  system 

The  TVA  retirement  system  is  financed  by  employee  and 
employer  contributions.     The  system  provides  retirement 
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benefits  composed  of  two  amounts — an  annuity,  the  employee- 
financed  portion  of  the  benefit,  and  a  pension,  the  employer- 
financed  portion.    The  standard  employee  contribution  is 
6  percent  of  basic  pay,  but  it  may  be  adjusted  depending  on 
the  member's  date  of  entry  into  the  system.     TVA  employees 
are  also  covered  under  social  security,  and  a  member  may 
elect  to  reduce  his  contributions  to  the  TVA  retirement  sys- 
tem by  3  percent  on  that  part  of  his  salary  not  in  excess 
of  the  social  security  base.     In  fiscal  year  1976,  TVA  em- 
ployees contributed  $13.9  million  to  the  retirement  system. 

TVA  contributes  the  amount  required  to  cover  the  admin- 
istrative cost  of  operating  the  system  and  to  provide  all 
benefits  other  than  those  derived  from  members'  contributions. 
The  amount  TVA  contributes,  determined  by  an  annual  actuarial 
valuation,  consists  of  a  normal  cost  contribution,  a  contri- 
bution to  amortize  any  unfunded  liability,  and  a  cost-of- 
living  contribution.     In  fiscal  year  1976  TVA  contributed 
$24.9  million. 

Based  on  the  most  recent  actuarial  valuation  of  the 
system,  prepared  as  of  June  30,  1975,  the  current  employer 
contribution  rate  is  10.01  percent  of  pay.     This  rate  con- 
sists of 

— 6.81  percent  of  pay  to  cover  the  normal  cost, 

— .25  percent  of  pay  to  fund  fiscal  year  1975  cost-of- 
living  increases,  and 

— 2.95  percent  of  pay  to  amortize  the  remaining  unfunded 
liability. 

In  computing  normal  cost,  factors  for  prospective  pay  in- 
creases were  included.     The  system's  unfunded  liability  was 
estimated  to  be  $85  million. 

FUNDING  REQUIREMENTS  IN 
THE  PRIVATE  SECTOR 

While  the  Government  has  not  adopted  any  uniform 
practices  or  principles  for  financing  and  funding  its  own 
retirement  programs,   it  has  imposed  stringent  requirements 
on  pension  plans  in  the  private  sector  through  enactment  of 
the  Employee  Retirement  Income  Security  Act  of  1974  (ERISA) 
(88  Stat.   829).     Although  government  plans  are  exempted 
from  these  requirements,  the  law  does  provide  for  congres- 
sional committee  studies  of  retirement  plans  established 
by  Federal,  State,  and  local  governments.  ; 
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Generally,  the  minimum  funding  requirements  for  private 
employer  plans  include:     (1)  payment  of  normal  cost  and  (2) 
minimum  amortization  periods  for  funding  unfunded  liabilities 
that 

— arise  initially  upon  establishment  of  a  new  plan  (30 
years)  ; 

— exist  as  of  January  1.  1976,  for  plans  in  operation 
( 40  years ) ; 

— are  created  by  plan  amendments  (30  years); 

— arise  from  variations  between  assumed  and  actual  plan 
experience  (15  years);  or 

— are  created  by  a  change  in  the  plan's  actuarial 
assumptions  (30  years). 

ERISA  does  not  specify  the  manner  in  which  normal  cost 
and  unfunded  liabilities  of  the  private  plans  are  to  be  de- 
termined.    It  does,  however,  require  that  the  actuarial  as- 
sumptions used  in  making  the  determinations  be  reasonable. 
Section  1013  of  the  statute  states  that 

"*  *  *  all  costs,  liabilities,  rates  of  interest, 
and  other  factors  under  the  plan  shall  be  deter- 
mined on  the  basis  of  actuarial  assumptions  and 
methods  which,  in  the  aggregate,  are  reasonable 
(taking  into  account  the  experience  of  the  plan 
and  reasonable  expectations)  and  which,   in  com- 
bination, offer  the  actuary's  best  estimate  of 
anticipated  experience  under  the  plan." 

Following  the  enactment  of  ERISA,  the  Committee  on 
Actuarial  Principles  and  Practices  in  Connection  with  Pension 
Plans,  a  body  of  the  American  Academy  of  Actuaries,  approved 
draft  recommendations  for  exposure  to  the  membership  of  the 
academy  regarding  compliance  with  the  ERISA  requirements.  One 
of  the  committee's  recommendations  would  require  that  the 
impact  of  future  inflation  on  retirement  costs  be  recognized 
in  each  actuarial  assumption  affected. 

CONCLUSIONS 

The  Congress  is  not  being  provided  realistic  and  consis- 
tent information  on  the  cost  of  Federal  retirement  programs; 
this  inhibits  its  ability  to  make  sound  fiscal  and  legislative 
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decisions  on  establishing,  amending,  or  funding  retirement 
and  agency  programs. 

Funding  of  Federal  retirement  systems  remains  a  serious, 
growing  problem  that  needs  further  attention.     We  believe 
that  retirement  costs  for  all  systems  should  be  determined  and 
funded  on  a  dynamic  basis.     The  Congress,  employees,  and  the 
taxpayers  should  not  be  misled  by  unrealistic  estimates  of 
retirement  costs.     When  the  full  costs  are  not  recognized, 
there  may  be  a  tendency  to  adopt  added  benefits  which  could 
jeopardize  the  eventual  af f ordabil ity  of  the  retirement  sys- 
tems.    Lack  of  full  cost  recognition  also  results  in  the 
understatement  of  the  cost  of  Government  programs,  including 
subsidies  to  agencies  whose  operations  are  intended  to  be 
self-supporting.     (See  ch .   3.)     Furthermore,  without  full 
funding,  the  Government's  retirement  system  liabilities  are 
not  totally  reflected  in  the  public  debt. 

RECOMMENDATION  TO  THE  CONGRESS 

We  recommend  that  the  Congress  enact  legislation  requir- 
ing all  Federal  retirement  systems  to  be  funded  on  a  dynamic 
normal  cost  basis  and  that  the  difference  between  dynamic 
normal  cost  and  employee  contributions  be  charged  to  agency 
operations . 

AGENCY  COMMENTS 

The  Civil  Service  Commission  generally  agreed  with  our 
conclusions  and  acknowledged  that  current  financing  measures 
do  not  directly  show  the  long-range  cost  of  the  civil  service 
retirement  system  or  proposed  amendments  to  the  system.  The 
Commission  agreed  that  the  full  long-term  cost  of  the  system 
should  be  recognized  and  stated  that  it  is  currently  studying 
various  possible  approaches  to  introducing  dynamic  cost  mea- 
sures into  the  system's  financing. 

The  Federal  Reserve  Board  indicated  full  agreement  with 
the  report.     The  Board  and  the  Tennessee  Valley  Authority 
reiterated  that  their  retirement  system  costs  were  already 
calculated  on  a  dynamic  basis.     The  Department  of  Defense 
did  not  comment  on  the  report,  and  responses  from  the  agen- 
cies responsible  for  administering  the  other  three  systems 
did  not  comment  on  the  recommendation  that  costs  for  these 
systems  be  calculated  on  a  dynamic  basis  and  charged  to 
agency  operations. 
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CHAPTER  3 

UNDERSTATED  CIVIL  SERVICE  RETIREMENT  COSTS 

RESULT  IN  UNRECOGNIZED  SUBSIDIES 

Because  agencies  are  being  charged  only  a  portion  of  the 
costs  accruing  to  the  Government  for  the  civil  service  retire- 
ment system,  those  agencies  whose  operations  are  intended  to 
be  self-supporting  are  annually  receiving  large  unrecognized 
subsidies . 

Most  agencies  whose  employees  are  covered  by  the  civil 
service  retirement  system  are  required  to  make  a  matching 
contribution  of  7  percent  of  pay  to  the  retirement  fund. 
While  this  combined  employer-employee  contribution  of  14  per- 
cent of  pay  covers  the  static  normal  cost  (13.64  percent) 
of  the  system,  it  is  less  than  half  the  cost  of  the  system 
when  future  pay  increases  and  annuity  adjustments  are  con- 
sidered.    Based  on  OMB's  economic  assumptions  (see  p.  4), 
the  system's  dynamic  normal  cost  is  31.7  percent  of  pay. 
Using  this  cost  factor  as  a  guide,  agencies'  operating  costs 
are  understated  by  approximately  17.7  percent  of  pay  (31.7 
minus  14 ) . 

SELECTED  AGENCIES 
RECEIVING  SUBSIDIES 

Many  Government  agencies  have  been  established  to  operate 
on  a  self-supporting  basis,  and  others  that  sell  products  or 
services  are  expected  to  recover  costs  incurred.  However, 
because  most  of  these  agencies  are  charged  only  7  percent 
of  payroll  for  civil  service  retirement  contributions,  their 
operations  are,  in  effect,  subsidized  by  an  amount  equal  to 
their  share  of  unrecognized  and  unallocated  retirement  costs. 
For  example,  the  agencies  listed  below  received  subsidies  of 
approximately  $41  million  in  1976.     These  subsidies  were 
calculated  using  OMB's  estimate  of  24.7  percent  as  the 
dynamic  normal  cost  for  the  retirement  system  not  covered 
by  employee  contributions. 
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Agency 


Est  imated 
cost  of  accru- 
ing  benefits 


Agency  contri- 
bution to  the 
retirement  fund 


Estimated 
subsidy 


(mill  ions ) 


Federal  Home 
Loan  Bank 

Board  $  6.6 

Export-Import 

Bank  2.0 
Federal  Deposit 

Insurance 

Corporation  12.6 
Panama  Canal 
Company  and 
Canal  Zone 

Government  35.0 
Farm  Credit 

Administration  1.1 


Total 


$57.3 


$  1.9 
.6 

3.6 

9.9 

 .3 

$16.3 


$  4.7 
1.4 

9.0 

25.1 

 ._8 

$41.0 


Certain  other  self-supporting  agencies — the  Federal  Na- 
tional Mortgage  Association  and  the  various  Farm  credit  banks- 
are  not  required  to  match  employees'  contributions  but  must, 
by  law,  contribute  the  difference  between  their  employees' 
contributions  and  the  system's  total  normal  cost.     The  ob- 
vious purpose  of  this  requirement  was  to  charge  these  agen- 
cies the  total  cost,  less  employee  contributions,  of  providing 
retirement  benefits  to  their  employees.     In  actual  practice, 
however,  thev  are  payinq  far  less  than  the  full  cost.     In  1976 
the  agencies  were  required  to  pay  only  6.77  percent  of  pay  into 
the  retirement  fund  (imputed  static  normal  cost  estimate  for 
1976  less  7  percent  employee  contributions).     Based  on  the 
31.7  percent  dynamic  normal  cost  figure,  we  estimate  they  re- 
ceived subsidies  totaling  approximately  $2.2  million  in  1976. 


Agency 


Est  imated 
cost  of  accru- 
ing  benefits 


Agency  contri- 
bution to  the 
retirement  fund 


Estimated 
subsidy 


Federal  National 
Mortgage  As- 
sociation $1.3 

Farm  credit  banks  1.7 


(mill  ions ) 


$.3 
.5 


$1.0 
1.2 


Total 


$3.0 


$.8 


2.2 
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As  a  further  indication  that  the  Congress  intended  these 
agencies  to  be  charged  their  share  of  all  costs  associated 
with  the  retirement  system,  laws  require  that  they  pay  a  por- 
tion of  the  cost  of  administering  the  system. 

In  1976  the  two  agencies  paid  administrative  expenses 
of  $5.41  for  each  employee  covered  by  the  retirement  system 
at  the  end  of  the  year.     This  amount  was  determined  by 
dividing  the  total  administrative  expense  of  the  civil  serv- 
ice retirement  system  by  the  total  number  of  active  employ- 
ees covered  by  the  system  at  the  end  of  1976.    Although  a 
relatively  minor  amount,  this  charge  actually  represents  a 
double  payment  by  these  agencies,  because  the  Commission 
includes  a  factor  for  administrative  expenses  in  computing 
normal  cost.     The  administrative  expenses  paid  by  the  Farm 
credit  banks  go  into  the  Treasury  as  miscellaneous  receipts, 
while  the  amount  paid  by  the  Federal  National  Mortgage  As- 
sociation goes  into  the  civil  service  retirement  fund. 

Postal  Service 

The  United  States  Postal  Service  is  required  by  law  to 
match  its  employees'  contributions  to  the  retirement  fund 
and  to  pay  additional  amounts  to  cover  the  retirement 
liabilities  associated  with  employee-management  bargaining 
agreements.     The  additional  payments  include,  but  are  not 
limited  to,  retirement  liabilities  resulting  from  negotiated 
employee  pay  increases.     If  retirement  costs  were  calculated 
on  a  dynamic  basis,  total  Postal  Service  and  employee  con- 
tributions would  be  insufficient  to  cover  the  retirement 
costs  accruing  each  year. 

The  Postal  Reorganization  Act  (84  Stat.  719)  of 
August  12,  1970,  created  the  Postal  Service  to  be  a  self- 
sustaining  enterprise  and  authorized  it  to  bargain  collec- 
tively with  its  employees.     When  initially  enacted,  however, 
the  act  made  no  provision  for  funding  the  retirement  liabili- 
ties created  by  employee-management  agreements. 

The  Civil  Service  Commission  requested  appropriations 
from  the  Congress  for  fiscal  years  1972  and  1973  to  cover 
the  annual  installments  necessary  to  amortize  the  Postal 
Service's  portion  of  the  retirement  system  liability 
caused  by  past  pay  raises.     However,  the  Subcommittee  on 
Treasury — Postal  Service — General  Government,  House  Com- 
mittee on  Appropriations,  denied  the  request  because  it 
was  not  clear  whether  the  liability  was  to  be  funded  by 
Government  appropriations  or  by  the  Postal  Service.  Fol- 
lowing this  denial,  the  Comptroller  General  rendered  a 
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decision  to  the  subcommittee  chairman  expressing  the 
opinion  that  it  was  technically  permissible  to  finance  the 
Postal  Service's  portion  of  the  amortization  payments  out 
of  the  General  Fund  of  the  Treasury. 

Realizing  the  substantial  subsidy  that  would  be  going 
to  the  Postal  Service  each  year  by  not  requiring  it  to  fund 
the  retirement  liabilities  resulting  from  employee-management 
agreements,  the  Congress  passed  Public  Law  93-349   (88  Stat. 
354)    in  July  1974,  making  the  Postal  Service  liable  for  such 
costs.     However,  the  law  did  not  require  the  Postal  Service 
to  pay  for  cost-of-living  adjustments  received  by  its  re- 
tirees . 

The  retirement  liabilities  resulting  from  employee- 
management  agreements  are  determined  by  the  Civil  Service 
Commission  and  are  payable  by  the  Postal  Service  in  30  equal 
annual  installments,  with  interest  computed  at  the  rate  used 
in  the  most  recent  valuation  of  the  retirement  system.  Al- 
though the  requirements  of  Public  Law  93-349  were  made  retro- 
active to  July  1,  1971,  the  Postal  Service  was  relieved  of 
payments  due  June  30,  1972,  1973,  and  1974,  attributable  to 
pay  increases  granted  before  July  1,  1973.     The  Congress  ap- 
propriated money  for  these  payments  to  the  Postal  Service, 
which  in  turn  transferred  the  appropriation  to  the  Civil 
Service  Retirement  and  Disability  Fund.     The  Postal  Service 
was  made  responsible  for  making  all  amortization  payments 
beginning  in  1975.     The  following  table  shows  the  annual 
payments  required  to  amortize  the  increases  in  the  unfunded 
liability  resulting  from  negotiated  pay  increases.  Postal 
Service  payments,  and  the  Government  appropriations  neces- 
sary to  cover  the  amortization  payments  which  the  Postal 
Service  was  not  required  to  make. 

Annual  payments  required  Postal 
to  amortize  the  increase     Service  Government 
in  unfunded  liability      payments    appropr  iat ions 

 (000  omitted)  


1972  $  62,991  $      -  $  62.991 

1973  104,985  -  104,985 

1974  174,185  69,200  104,985 

1975  207.441  207,441 

1976  385,865  385.865 


Of  all  the  agencies  participating  in  the  civil  service 
retirement  system,  the  Postal  Service  is  the  only  one  re- 
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quired  to  amortize  the  increases  in  the  unfunded  liability 
resulting  from  employee  pay  raises  and  benefit  improvements. 
In  1976,  the  Postal  Service  paid  about  $1  billion  to  the 
civil  service  retirement  fund,  including  $614.5  million  to 
match  employees'  contributions  and  $385.9  million  in  amorti- 
zation payments.     However,  if  accruing  costs  were  calculated 
on  a  dynamic  basis  and  the  Postal  Service  was  required  to 
pay  all  costs  not  covered  by  employees'  contributions,  the 
Service's  1976  contribution  would  have  been  approximately 
$2.2  billion — $1.2  billion  more  than  the  amount  paid.  Sub- 
sidies will  continue  each  year  as  long  as  the  Postal  Serv- 
ice is  not  required  to  pay  for  cost-of-living  adjustments 
received  by  its  retirees. 

Tennessee  Valley  Authority 

Basically,  TVA  operates  independently  of  appropriations. 
Its  power  programs — which  accounted  for  about  96  percent 
of  its  fiscal  year  1975  program  receipts — are  completely 
self-supporting.     Its  nonpower  programs,  with  the  exception 
of  its  fertilizer  program,  depend  primarily  on  appropriated 
funds.     The  fertilizer  program  is  supported  80  percent 
through  fees  charged  to  users  and  20  percent  through  appro- 
pr  iat ions . 

TVA  had  about  31,000  employees  as  of  June  30,  1976,  of 
which  248  were  covered  by  the  civil  service  retirement  sys- 
tem.    (Employees  entering  TVA  within  3  days  after  leaving  a 
position  in  which  they  were  covered  under  the  civil  service 
system  are  required  to  continue  under  civil  service  cover- 
age.)   Of  the  248  employees,  121  are  in  the  power  program, 
23  are  in  the  fertilizer  program,  and  the  remaining  104  are 
in  programs  primarily  financed  through  Government  appropria- 
tions.    The  remainder  of  TVA's  employees  are  covered  by  the 
TVA  retirement  system  and/or  social  security. 

TVA  employees  contributed  $384,404  to  the  civil  service 
retirement  fund  in  1976,  and  TVA  matched  their  contributions. 
We  estimate,  using  dynamic  calculations,  that  TVA  was  under- 
charged about  $1  million  in  retirement  system  costs.  Of 
this  amount,  about  $574,000  was  applicable  to  programs  not 
dependent  on  appropriations. 

District  of  Columbia 

Although  the  District  of  Columbia  annually  receives  a 
Federal  payment,  its  main  source  of  income  is  money  col- 
lected through  local  taxes.    The  District  has  about  58,000 
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employees,  of  which  approximately  31.000  participate  "in  the 
civil  service  retirement  system. 

In  1976,  District  employees  contributed  about  $28.8  mil- 
lion to  the  civil  service  retirement  system,  and  the  District 
matched  employees'  contributions.     Using  dynamic  costing,  we 
estimate  that  in  1976  the  District  was  subsidized  more  than 
$72  million  through  the  retirement  system. 

This  underallocat ion  of  civil  service  retirement  costs 
to  the  District   is  in  sharp  contrast  to  the  manner   in  which 
the  Federal  Government  finances  benefits  for  the  1,500  U.S. 
Park  Police,  Executive  Protective  Service,  and  Secret  Serv- 
ice Federal  employees  who  participate  in  the  District  of 
Columbia's  policemen  and  firemen  retirement  system.  That 
system  is  financed  essentially  on  a  pay-as-you-go  basis. 
Employees  covered  by  it  are  required  to  contribute  7  percent 
of  their  basic  pay,  which  passes  into  the  general  revenue  of 
the  District  of  Columbia.     The  Federal  Government  reimburses 
the  District  for  all  Federal  annuitant  benefit  payments  in 
excess  of  the  amounts  contributed  to  the  District  by  active 
Federal  employees. 

CONCLUSIONS 

Failure  to  recognize  and  allocate  the  full  cost  of  the 
civil  service  retirement  system  results  not  only  in  an  under- 
statement of  the  cost  of  Government  operations,  but  also  in 
subsidies  to  certain  agencies  and   instrumentalities  whose 
operations  the  Congress  intended  to  be  self-supporting.  The 
understatement  of  operational  costs  and  the  subsidies  will 
continue  until  the  full  dynamic  normal  cost  of  the  system 
is  recognized  and  allocated  to  those  agencies  and  instru- 
mentalities whose  employees  are  covered  by  the  retirement 
system . 

AGENCY  COMMENTS  AND  OUR  EVALUATION 

Eight  of  the  agencies   identified   in  the  report  as 
being  wholly  or  partially  self-supporting  provided  written 
comments.     They  generally  agreed  that  the  full  cost  of  the 
civil  service  retirement  system  was  not  being  paid  by  agency 
and  employee  contributions,  and  pointed  out  that  charges  to 
the  users  of  their  services  would  have  to  be   increased  if 
higher  retirement  contributions  were  required.     Some  of  the 
agencies  expressed  concern  that  a  retirement  cost  factor 
reflecting  Government-wide  experience  might  not  properly 
reflect  their  specific  experience.     They  suggested  that 
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separate  actuarial  valuations  should  be  performed  in  de- 
termining their  retirement  contributions.    One  agency  also 
suggested  that  the  retirement  fund  could  receive  a  higher 
rate  of  return  if  the  law  were  changed  to  allow  investments 
in  other  than  Federal  Government  securities. 

In  our  opinion,  these  observations  and  suggestions 
regarding  cost  calculations  and  investment  policies  may 
be  worthy  of  consideration  in  future  refinements  of  the 
system.     However,  they  should  have  little  bearing  on  the 
need  to  fully  recognize  and  allocate  the  accruing  cost  of 
retirement  benefits.     To  calculate  costs  by  individual 
agency,  it  would  be  necessary  to  assemble  data  on  the 
demographic  characteristics  of  the  personnel  employed  by 
each  agency  in  the  system.     We  are  unaware  that  any  such 
data  is  available,  and  even  if  it  were  there  is  no  reason 
to  believe  that  the  results  would  appreciably  differ  from 
those  achieved  by  using  Government-wide  data. 

The  Postal  Service  agreed  in  principle  with  the  concept 
of  dynamic  costing  and  also  agreed  that  agencies  should  be 
charged  with  all  costs  not  covered  by  employee  contributions. 
It  maintained,  however,  that  the  Postal  Service  should  not  be 
required  to  pay  the  cost  of  its  retirees'  cost-of-living  ad- 
justments since  they  were  authorized  in  law  by  the  Congress 
and  were  beyond  the  Postal  Service's  control.  Similarly, 
the  District  of  Columbia  questioned  whether  employee  pay 
raises  and  retiree  cost-of-living  adjustments  provided  by 
law  should  be  included  in  the  contribution  formula,  because 
agencies  can  do  little  to  influence  the  direction  of  costs 
in  these  areas. 

We  believe  the  lack  of  control  by  individual  agencies 
over  the  retirement  system's  provisions  is  a  separate  issue 
from  cost  recognition  and  allocation.     All  of  the  system's 
provisions  are  established  in  law,  and  if  agency  control 
were  used  as  a  criterion  for  determining  retirement  con- 
tributions, most  agencies  would  be  required  to  make  no 
contribution  to  the  retirement  fund  regardless  of  whether 
costs  were  calculated  on  a  static  or  dynamic  basis.  It 
is  true  that  most  agencies  have  no  voice  in  determining 
the  amount  of  employee  pay  increases,  and  no  agency  has 
any  involvement  in  establishing  retiree  cost-of-living  ad- 
justments.    Nevertheless,  these  factors  have  a  direct  ef- 
fect on  retirement  system  costs,  and  we  continue  to  believe 
that  these  costs  should  be  recognized  and  allocated  to 
participating  agencies. 
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CHAPTER_4 
INEQUITI E S_AND_I N CONSISTENCIES 
OF  FEDERAL  RETIREMENT  PROGRAMS 


Different  committees  of  the  Congress  have  legislative 
jurisdiction  over  various  retirement  systems,  and  there  is 
no  overall  Federal  retirement  policy  to  guide  the  develop- 
ment of  Government  retirement  systems.     In  the  absence  of 
a  coherent,  coordinated  Federal  policy,  the  benefit  struc- 
tures of  Federal  retirement  programs  have  evolved  and 
continue  to  develop  on  a  piecemeal  basis.     Federal  person- 
nel may  be  treated  quite  differently  depending  upon  which 
Government  retirement  system  is  applicable  to  their  employ- 
ment . 

RETIREMENT  ELIGIBILITY 


Age  and  service  requirements  that  Federal  employees  must 
meet  to  become  eligible  for  a  retirement  annuity  vary.  Some 
systems  have  minimum  age  and  service  requirements,  while 
others  have  only  a  minimum  service  requirement.  Requirements 
range  from  no  age  restriction  and  20  years'   service  to  age 
70  and  10  years'  service. 

In  addition  to  optional  and  disability  retirement,  some 
systems  provide  for   involuntary,  deferred,  and  mandatory  re- 
tirements.    The  table  on  the  following  page  summarizes  the 
general  eligibility  provisions  for  various  types  of  retire- 
ment under  each  system. 

SERVICE  CREDITS  AND PORTABILITY 

Generally,  an  employee  is  permitted  to  transfer  credit 
from  one  Federal  retirement  system  to  another.  However, 
several  inconsistent  practices  exist. 

— The  military  retirement  system  does  not  permit  any 
credit  for  Federal  civilian  service.     However,  mili- 
tary service  is  generally  creditable  under  Federal 
civilian  retirement  systems  without  contributions 
from  the  employee,  with  the  following  exceptions: 
(1)   the  TVA  retirement  system  grants  credit  for 
military  service  only  if  it  is  performed  between 
two  contiguous  periods  of  coverage  under  the  TVA 
retirement  system — the  employee  must  make  contribu- 
tions to  cover  such  service;  and   (2)  the  Federal 
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judiciary  and  U.S.  Tax  Court  judges  ret irement  -sys- 
tems do  not  permit  retirement  credit  for  other  Fed- 
eral civilian  or  military  service;  however,  such 
service  is  creditable  in  computing  survivorship 
benefits . 

Employees  entering  the  service  of  the  Board  of 
Governors  of  the  Federal  Reserve  System  on  or  after 
January  1,   1944,  are  covered  by  the  Federal  Reserve 
Board  retirement  system  unless  they  are  members  of 
the  civil  service  system.     However,  a  member  who  has 
had  prior  service  with  a  Federal  Reserve  bank  is 
permitted  to  withdraw  his  contributions  from  the 
civil  service  retirement  system  and  become  a  member 
of  the  Federal  Reserve  Board  retirement  system. 

Employees  covered  by  the  civil  service  retirement 
system  at  the  time  of  their  transfer  to  TVA  are  re- 
quired to  continue  participating  in  the  civil  service 
retirement  system,  provided  the  break  in  service  is 
3  days  or  less.     If  the  break  is  of  more  than  3  days, 
employees  under  the  civil  service  retirement  system 
transferring  into  TVA  must  join  the  TVA  retirement 
system.     These  employees  do  not  receive  TVA  retire- 
ment credit  for  civil  service  employment.  However, 
an  employee  transferring  from  TVA  to  a  position 
under  the  civil  service  retirement  system  receives 
credit  for  his  TVA  service  provided  he  makes  contri- 
butions to  cover  those  years  of  service. 

Employees  under  the  Foreign  Service  retirement 
system  who  perform  duty  at  certain  designated  "un- 
healthful  posts"  may  receive  1.5  years  of  retirement 
credit  for  each  year  of  service  at  such  posts  unless 
the  employee  elects  to  receive  the  differential  pay- 
able for  that  post  of  assignment.     Employees  under 
the  civil  service  retirement  system  working  at  the 
same  posts  receive  no  extra  retirement  credit.  They 
do.  however,  draw  the  differential  payable  for  that 
post  of  assignment. 

Military  service  generally  may  not  be  used  to  earn 
retirement  credit  under  both  the  uniformed  service 
retirement  system  and  a  civilian  retirement  system. 
However,  military  reservists  who  receive  credit  for 
any  active  military  service  in  their  annuity  calcula- 
tions are  given  credit  for  that  same  service  toward 
annuities  under  civilian  systems. 
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— An  employee  in  the  civil  service  retirement  system 
who  is  appointed  as  a  U.S.  Tax  Court  judge  has  the 
option  of  remaining  in  the  civil  service  retirement 
system  and  crediting  his  service  as  a  judge  to  that 
system,  or  he  may  withdraw  his  contributions  from 
the  civil  service  retirement  system  and  be  covered 
under  the  U.S.  Tax  Court  judges  retirement  system. 
This  decision,  once  made,  is  irrevocable. 

— Under  the  military  retirement  system,  service  is 

credited  on  a  yearly  basis.     That  is,  for  any  service 
of  6  months  or  more  up  to  a  year,  1  year's  service  is 
credited  toward  retirement.     In  contrast,  the  civil 
service  retirement  system  credits  service  on  a  monthly 
basis  but  does  not  give  credit  for  periods  of  less 
than  1  month. 


BENEFIT  FORMULAS 


The  general  benefit  formula  used  to  determine  the  amount 
of  a  retiring  employee's  annuity  (pension)  varies  from  system 
to  system  and  within  the  civil  service  system.     There  are  dif- 
ferent formulas  for  specific  groups  of  employees.     The  general 
formulas  for  each  system  are  shown  below. 


Civil  service: 

General  formula 


1.5  percent  for  each  of  the  first 
5  years  of  service,  plus  1.75  per- 
cent for  each  of  the  next  5  years, 
plus  2  percent  for  each  year  there- 
after, multiplied  by  the  employee's 
average  salary  for  the  3  consecutive 
highest  pay  years  ("high-3").  The 
maximum  annuity  is  80  percent  of 
high-3  plus  any  additional  percent 
produced  by  crediting  unused  sick 
leave . 


Members  of  Congress 
and  congressional 
employees 


2.5  percent  of^high-3  for  each  year 
of  service.    ^The  maximum  annuity  for 
retired  Members  of  Congress  is  80 
percent  of  final  salary.     For  con- 
gressional employees,  the  maximum 
is  80  percent  of  high-3. 


Air  traffic 
controllers 


General  benefit  formula  and  maximum 
but  no  less  than  50  percent  of 
high-3. 
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Law  enforcement 
and  firefighter 
personnel 


2.5  percent  of  high-3  for  each  of 
the  first  20  years,  and  2*percent 
for  each  year  thereafter.  The 
maximum  annuity  is  the  same  as 
under  the  general  formula. 


Foreign  Service 


2  percent  of  high-3  for  each  year 
of  service,  with  a  maximum  of  70 
percent  of  high-3  plus  the  percent 
due  to  unused  sick  leave. 


Uniformed  services 


Federal  judiciary 


2.5  percent  of  basic  pay  1/  being 
received  at  the  time  of  retirement 
for  each  year  of  service,  with  a 
maximum  of  75  percent. 

Members  retiring  receive  the  cur- 
rent salary  of  their  office.  Mem- 
bers resigning  receive  the  salary 
earned  at  the  time  of  resignation. 


U.S.  Tax  Court 
judges 


Current  salary  of  former  position 
multiplied  by  the  ratio  of  years 
of  service  to  10  years.     The  bene- 
fit may  not  exceed  the  current 
salary  of  the  former  position. 


TVA 


1.3  percent  of  high-3  multiplied  by 
years  of  service,  with  credit  for 
unused  sick  leave;  reduced  by  the 
social  security  offset  plus  annuity 
based  on  actuarial  equivalent  of 
member's  contributions.     There  is 
no  maximum  on  benefit  amounts. 


Federal  Reserve 
Board 


Same  as  civil  service  general 
formula . 


The  differences  are  illustrated  in  the  following  table, 
which  shows  the  benefit  under  each  system  for  an  employee  who 


1/Does  not  include  nontaxable  subsistence  and  quarters  allow- 
ances and  the  tax  advantage  thereon,  which  when  added  to 
basic  pay  represents  Regular  Military  Compensation,  con- 
sidered to  be  the  equivalent  of  a  civilian  employee's  salary. 


721 


retires  with  30  years'  service  and  meets  the  minimum  age  re- 
quirement.    The  benefits  range  from  56.25  percent  of  high-3 
average  salary  up  to  the  full  salary  of  the  position. 

System  Benefit 

Civil  service: 

Regular  employee  56.25  percent  of  high-3 

Congressional  employee  75  "  "  " 

Member  of  Congress  75  "  "  " 

Law  enforcement  and 

firefighter  personnel  70  "  "  " 

Foreign  Service  60  11  "  " 

Uniformed  services  (note  a)      75       percent  of  final  basic  pay 

Federal  judiciary  100       percent  of  the  salary  of 

the  office 

U.S.  Tax  Court  judges  100 

Federal  Reserve  Board  56.25  percent  of  high-3 

TVA  (note  a)  (b) 
a/Also  covered  under  social  security. 

b/Varies  depending  on  the  actuarial  value  of  the  employee's 
contributions . 

SURVIVOR  BENEFITS 

Wh^le  all  Federal  retirement  systems  provide  for  some 
form  of  ^urvivor  benefits,  there  is  a  wide  variation  in  the 
benefits,  the  time  required  for  vesting,  and  in  the  amount 
employees  must  contribute  for  those  benefits.    A  few  of  these 
differences  are  as  follows: 

— In  the  TVA  system,  survivorship  rights  for  new  em- 
ployees begin  immediately,  while  the  civil  service 
system  requires  18  months'  service  and  the  military 
system  requires  20  years. 

— The  minimum  annuity  for  the  surviving  spouse  of  a 
participant  who  dies  in  service  ranges  from  a  lump 
sum  payment  made  up  of  the  employer's  and  employee's 
contributions  with  interest,  to  an  annuity  amounting 
to  55  percent  of  the  deceased  employee's  earned 
annuity. 
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— The  U.S.  Tax  Court  judges  system  and  the  Federal 

judiciary  system  require  a  3-  and  4.5-percent  contri- 
bution, respectively,  from  the  member  both  before 
and  after  retirement  in  order  to  provide  a  survivor 
benefit.     Other  systems  use  a  formula  to  reduce 
the  annuity  of  a  retired  employee  who  elected  survi- 
vorship coverage. 

— While  most  systems  provide  for  the  adjustment  of 
survivor  benefits  in  line  with  increases  in  the  CPI , 
the  Federal  judiciary  system  adjusts  such  benefits 
on  the  basis  of  active  judges'  pay  increase  percent- 
ages, and  the  Tax  Court  judges  system  has  no  provi- 
sion for  adjusting  survivor  benefits. 

The  survivorship  provisions  under  each  system  are  out- 
lined in  appendix  II. 

REEMPLOYED  ANNUITANTS 

Federal  retirees  reemployed  by  the  Government  are  treated 
quite  differently  under  the  various  retirement  systems.  The 
differences  vary  from  a  reduction  in  salary  or  annuity  to  a 
suspension  of  annuity  to  no  reduction  in  either  salary  or 
annuity.     Examples  of  some  of  these  differences  are  discussed 
below . 

1.  When  a  civil  service  retiree  whose  retirement  was 
voluntary  is  reemployed  by  the  Federal  Government,  his 
annuity  continues  but  his  salary  is  reduced  by  the  amount  of 
his  annuity.     However,  Federal  employees  who  retire  under 
the  District  of  Columbia's  policemen  and  firemen  retirement 
system  (see  p.  21),  whether  retired  optionally  or  for  dis- 
ability, may  be  reemployed  in  a  position  covered  by  the 
civil  service  retirement  system  without  a  reduction  in  either 
salary  or  annuity.     For  example,  recently  a  former  Federal 
employee  who  retired  under  the  policemen  and  firemen  system 
was  reemployed  in  a  position  covered  under  the  civil  service 
system  and  is  receiving  a  full  salary  of  $43,923  and  full 
annuity  of  about  $18,000  a  year.     In  contrast,  the  salary  of 

a  civil  service  retiree  who  is  reemployed  in  a  position 
covered  by  the  District's  system  would  be  reduced  by  the 
amount  of  his  civil  service  annuity. 

2.  An  annuitant  under  the  Foreign  Service  system  who 
is  recalled  to  duty  in  the  Foreign  Service  receives  the  full 
salary  of  the  position  in  which  he  is  serving,  but  his 
annuity  is  suspended.     If  a  Foreign  Service  annuitant  is 
reemployed   in  another  Federal  agency,  he  receives  the  full 
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salary  of  his  new  position  plus  a  portion  of  his  annuity 
which  when  combined  with  his  salary  does  not  exceed  in  any 
one  year  the  salary  he  was  receiving  on  the  date  of  his  re- 
tirement from  the  Foreign  Service. 

3.     A  retired  regular  military  officer  who  is  reemployed 
in  a  civilian  position  of  the  Federal  Government  receives  a 
portion  of  his  military  retirement  plus  the  full  salary  of 
his  position.     The  retiree  receives  the  first  $4,045  of  his 
military  retirement  plus  one-half  of  any  remainder.  The 
amount  of  $4,045  became  effective  with  the  March  1,  1977, 
adjustment  of  4.8  percent  and  will  increase  in  direct  pro- 
portion to  each  cost-of-living  adjustment  granted  to  all 
retirees.     Retired  enlisted  personnel  and  retired  reserve 
officers  continue  to  receive  their  full  military  retirement 
plus  the  full  salary  of  their  new  position  when  reemployed 
in  a  civilian  capacity. 

The  Civil  Service  Commission  reported  that  as  of 
June  30,  1975,  approximately  142,000  uniformed  services 
retirees  were  employed  in  the  Federal  civilian  service, 
including  111,793  retired  enlisted  personnel  and  27,682  re- 
tired officers  of  whom  2,641  retired  as  colonels  or  above. 
Of  the  former  officers,   5,164  retired  as  regulars  and 
22,518  as  nonregulars.     The  majority  (66  percent)  of  the 
total  reemployed  uniformed  services  retirees  had  Federal 
civilian  salaries  of  $10,000  to  $18,000,  as  shown  in  the 
following  table. 


Civilian  Reemployed  retirees 


salary 

Number 

Percent  of 

Under  $6,000 

1,505 

1.06 

$  6,000  to  $  9.999 

24,648 

17.38 

$10,000  to  $17,999 

93,309 

65.79 

$18,000  to  $28,999 

19,225 

13.56 

$29,000  to  $35,999 

2,154 

1.52 

$36,000  and  over 

796 

.56 

Unspeg.if  ied 

180 

.13 

Total 

141,817 

100.00 

Approximately  8,000  retirees,  or  about  5  percent,  were  under 
age  40,  while  slightly  more  than  9,000,  or  about  6  percent, 
were  60  and  over.     Forty-six  percent  were  between  40  and  50, 
and  41  percent  were  between  the  ages  of  50  and  60.  The 
average  uniformed  services  retirement  benefit  being  received 
was  $9,701  for  officers  and  $5,147  for  enlisted  personnel. 
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4.  Federal  judges  and  justices  are  entitled  to  receive 
their  full  salary  in  addition  to  any  annuity  they  may  have 
earned  under  the  civil  service  retirement  system. 

5.  Retirees  under  the  civil  service  retirement  system 
who  become  Tax  Court  judges  may  remain  in  the  civil  service 
system  and  receive  no  benefits  under  the  Tax  Court  system. 
If  they  elect  to  be  covered  by  the  Tax  Court  system,  they 
must  waive  their  rights  to  future  civil  service  retirement 
benefits.     The  law  makes  no  provision  regarding  retirees 
from  other  Government  retirement  systems  who  may  become 

Tax  Court  judges. 

6.  Annuitants  under  the  TVA  retirement  system  can  be 
reemployed  by  TVA  with  no  reduction   in  salary  or  annuity, 
provided  their  reemployment  is  for  a  predetermined  period 
of  not  more  than  6  months;   if  more  than  6  months,  retire- 
ment benefits  are  discontinued.     TVA  retirees  who  are  hired 
by  other  Federal  agencies  are  not  subject  to  reduction  in 
pay  or  annuity.     However,  the  salaries  of  retirees  from 
the  civil  service  retirement  system  who  are  reemployed  by 
TVA  are  reduced  by  the  amount  of  their  annuity.  Retired 
regular  military  officers  while  reemployed  by  TVA  forfeit 

a  portion  of  their  retired  pay,  as  under  the  civil  service 
retirement  system,  while  enlisted  personnel  and  reserve 
officers  continue  to  receive  their  full  retired  pay  and 
salary . 

DISABILITY  RETIREMENT 

Each  of  the  systems  discussed  in  this  report  provides 
some  form  of  benefits  to  employees  who  become  disabled  be- 
fore retirement. 

— Definitions  of  disability:     under  the  various  retire- 
ment systems  these  definitions  range  from  totally 
disabled  or  incapacitated  for  useful  and  efficient 
service  to  the  inability  to  perform  efficiently  in 
the  specific  position  occupied. 

— Periods  of  coverage:     all  systems  provide  life-long 
benefits  to  individuals  who  remain  disabled,  al- 
though some  impose  earnings  restrictions. 

— Benefit  levels:     benefits  are  computed  on  various 
bases  such  as  salary  at  time  of  retirement,  pay  for 
the  3  highest  paid  years,  or  percentage  of  disability. 
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'       — Establishment  of  disability:     some  programs  require 
documentary  evidence  and  medical  examinations  by 
designated  physicians,  and  some  allow  the  employee 
to  provide  his  personal  physician's  report.  However, 
some  programs  require  only  that  the  employee  certify 
his  own  disability. 

The  disability  provisions  for  each  system  are  contained 
in  appendix  III. 

SOCIAL  SECURITY  COVERAGE 
FOR  FEDERAL  EMPLOYEES 

As  a  general  rule.  Federal  civilian  employees  are  not 
covered  by  the  social  security  program.     As  such,  they  are 
the  only  major  group  of  employees  in  the  United  States  who 
cannot  participate  in  the  program.     However,  active  and  re- 
serve military  personnel  and  most  employees  of  TVA  are 
covered  by  social  security  in  addition  to  their  Government 
retirement  systems.     Military  retirement  benefits  are  paid 
in  addition  to  social  security;  benefits  paid  to  survivors 
of  retired  military  personnel  and  to  TVA  retirees  are  re- 
duced by  partial  social  security  offsets. 

CONCLUSIONS 

Many  inconsistences  and  inequities  exist  among  Federal 
retirement  systems.     While  there  may  be  legitimate  reasons 
for  providing  particular  benefits  to  certain  types  of  em- 
ployees, many  of  the  differing  benefit  provisions  are  with- 
out apparent  explanation.     We  believe  that  many  of  the  dif- 
ferences are  caused  by  the  lack  of  an  overall  policy  to 
guide  the  development  and  improvement  of  Federal  retirement 
systems.     The  fact  that  different  committees  of  the  Congress 
have  legislative  jurisdiction  over  each  of  the  systems  has 
probably  contributed  to  the  situation. 

RECOMMENDATION  TO  THE  CONGRESS 

We  recommend  that  the  Congress  establish  an  overall 
Federal  retirement  policy  to  guide  retirement  system  develop- 
ment.    Centralization  of  committee  jurisdiction  over  all  Fed- 
eral employee  retirement  systems  would  facilitate  the  estab- 
lishment and  implementation  of  such  a  policy. 

AGENCY  COMMENTS  AND  OUR  EVALUATION 

The  Department  of  Defense  did  not  respond  to  our  re- 
quest for  comments,  and  most  of  the  agencies  responsible 
for  administering  the  six  other  retirement  systems  discussed 


726 


in  this  report  made  no  specific  comments  on  whether  the  many 
different  provisions  and  practices  followed  by  the  various 
systems  were  justified. 

The  Civil  Service  Commission  stated  that  it  believed 
some  of  the  differences  were  reasonable  and  suggested  that 
any  action  by  the  Congress  to  establish  an  overall  retire- 
ment policy  and  centralize  committee  jurisdiction  should 
keep  in  mind  the  need  for  some  differences  in  the  systems. 

The  Administrative  Office  of  the  U.S.  Courts  questioned 
the  propriety  of  considering  the  Federal  judiciary  retirement 
system  in  the  same  context  as  other  retirement  systems  be- 
cause "retired"  judges  continue  to  perform  substantial  judi- 
cial duties.     Likewise,  the  U.S.  Tax  Court  believed  there 
must  be  a  distinct  retirement  system  for  Federal  judges  and 
maintained  that  Tax  Court  judges  should  continue  to  receive 
retirement  benefits  comparable  to  the  Federal  judiciary. 
The  Tax  Court  stated  that  its  system's  provision  of  paying 
full  salary  after  retirement  is  needed  to  attract  qualified 
persons  to  hold  judicial  positions  and  to  induce  retired 
judges  to  carry  a  substantial  caseload. 

We  are  not  suggesting  in  this  report  that  there  is  no 
justification  for  providing  differing  retirement  benefits 
to  certain  groups  of  employees  when  necessary.     A  determina- 
tion of  whether  differences  are  justified  could  be  made  only 
after  careful  and  thorough  study  of  the  provisions  of  each 
system,    identifying  and  evaluating  the  reasons  for  the  dif- 
ferences, and  ascertaining  whether  they  serve  legitimate  pur- 
poses.    In  fact,  as  discussed  on  page  1.  we  are  currently 
performing  such  a  review  at  the  request  of  three  House  com- 
mittee and  subcommittee  chairmen.     It  remains  our  opinion 
at  this  time,  however,  that  many  of  the  differing  policies 
and  practices  of  the  various  systems  in  areas  such  as  dis- 
ability and  survivor  benefits,  service  credits  and  portabil- 
ity, reemployment  of  annuitants,  and  employee  contribution 
rates  are  without  apparent  explanation  and  demonstrate  the 
need  for  an  overall  Federal  retirement  policy. 
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APPENDIX  I 


APPENDIX  I 


FINANCING  PROVISIONS 


Bet  irement 


Matches  employee 


Direct  appropriations 
for   (1)    interest  on 
the  unfunded  liability. 
(2)   the  cost  of  credit- 
ing  military  service, 
and   (3)  amortization  of 
certain  increases  in 
the  unfunded  liability 
over   30  years 

Same  as  civil  service, 
plus  an  additional 
amount  to  fund  the 
difference  between 
normal  cost  and  agency 
and  employee  contr ibu- 
t  ions 

None 


Investment 

Required  to  invest  in 
U.S.  Treasury  obi iga- 
t  ions 


3  percent  of  pay 
both  before  and 
after  retirement 


Estimate  of  appro- 
priations necessary 
for  ma intenance  and 
operation  of  fund 
submitted  annually 
to  OMB 


Required  to  invest  in 
U.S.  Treasury  obliga- 
tions and  Federal  farn 
loan  bonds 


4.5  percent  of  pay 
both  before  and 
after  retirement 


6  percent  (note  f) 


Difference  between 
employee  contr ibu- 
t  ions  and  normal 
cost  (note  e) 

Difference  between 
employee  contribu- 
tions and  normal  cost 
(note  e)  plus  annual 
amount  necessary  to 
amortize  the  unfunded 
liability  and  annuity 
cost-of-living  adjust- 
ments 


U.S.  Treasury  obliga- 
tions and  Federal  farm 
loan  bonds 

U.S.  Treasury  obi iga- 
t ions  and  pr  ivate 
sector  investments 


c/Not  applicable. 


certain  law 
to  contr ibute 


19,   1976,  authorized  a  lump  sum  payment  to  fund  the  unfunded 


e/A  factor  for  future  general  pay  increases  is  included  in  the  normal  cost  calculi 

f/E»ployees  may  chooee  to  reduce  their  contributions  by  3  percent  on  that  part  of 
eicess  of  the  social  security  base  (currently  S16.500). 


salary  not  in 
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APPENDIX  II  APPENDIX  II 

SURVIVOR  BENEFITS 


CIVIL  SERVICE  RETIREMENT  SYSTEM 
Survivors  of  deceased  empl oyees 

Eligibility — 18  months'  service. 


Spouse's  benefit — 55  percent  of  the  deceased  employee's 
earned  annuity. 

The  law  guarantees  a  minimum  annuity  equal  to  55  per- 
cent of  the  smaller  of  (a)  40  percent  of  an  employee's 
high-3  or   (b)  the  regular  annuity  obtained  after  in- 
creasing the  deceased  employee's  service  by  the  period 
of  time  between  his  date  of  death  and  the  date  he 
would  have  reached  age  60. 

Children's  benefit,  amount  per  child — 

(i)     If  survived  by  a  widow(er),  lesser  of 

(a)  60  percent  of  high-3  average  salary  divided 
by  the  number  of  children, 

(b)  $4,860  divided  by  the  number  of  children,  or 


(c)  $1,620. 


(ii)  If  no  widow(er),  lesser  of 


(a)  75  percent  of  high-3  average  salary  divided 
by  the  number  of  children, 

(b)  $5,832  divided  by  number  of  children,  or 


(c)  $1,944. 


Survivors  of  deceased  annuitants 

Eligibility — spouse  receives  an  annuity  if  annuitant 

accepts  a  reduced  annuity  at  retirement.  Reduction 
is  2.5  percent  of  the  amount,  up  to  $3,600,  the 
retiree  specifies  as  a  base  for  the  survivor  benefit, 
plus  10  percent  of  any  amount  over  $3,600  so  speci- 
fied.    Eligible  children  receive  an  annuity   in  any 
event  after  death  of  annuitant. 


Spouse's  benefit — 55  percent  of  all  or  whatever  portion 
of  the  retiree's  annuity  that  the  retiree  specifies 
as  a  base  for  the  survivor  benefit. 
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Children's  benefit — same  as  for  children  of  a  deceased 
employee . 

Other  beneficiary — an  unmarried  annuitant  in  good 

health  may  accept  a  reduced  annuity  and  designate 
an  individual  with  an  insurable  interest  to  re- 
ceive a  benefit  of  55  percent  of  the  reduced  amount. 
The  annuity  is  reduced  by  10  percent,  and  by  an 
additional  5  percent  for  each  full  5  years  younger 
the  beneficiary  is  than  the  retiring  employee. 
The  total  reduction  cannot  exceed  40  percent. 

FOREIGN  SERVICE  RETIREMENT  SYSTEM 

With  enactment  of  Public  Law  94-350  on  October  1,  1976, 
survivor  benefits  under  the  Foreign  Service  system  are  sub- 
stantially the  same  as  those  of  the  civil  service  system. 

UNIFORMED  SERVICES  RETIREMENT  SYSTEM 

Eligibility — 20  years  of  service;   if  a  member's  death 
results  from  the  performance  of  active  duty  or  a 
service-connected  disability,  survivor  benefits 
are  payable  from  the  Veterans  Administration 
regardless  of  the  member's  length  of  service. 

Benefit — the  benefits  received  under  the  Survivor 

Benefit  Plan  and  the  reduction  in  the  retired  pay  of 
the  member  to  provide  these  benefits  are  essentially 
the  same  as  under  the  civil  service  retirement  system 
except  for  the  following: 

— The  survivor  benefits  are  reduced  by  any  Veterans 
Administration  dependency  and  indemnity  compensa- 
tion payments  and  social  security  survivor  benefits 
attributable  to  military  service. 

— The  reduction  in  retired  pay  to  provide  a  survivor 
annuity  that  flows  to  the  spouse  until  he  or  she 
becomes  ineligible  (death  or  remarriage  before 
age  60)  and  then  to  the  children  is  the  same  as 
for  the  spouse,  plus  an  actuarial  charge.  The 
charge  depends  on  the  age  of  the  member ,  the 
spouse,  and  the  youngest  child. 

— The  reduction  in  retired  pay  to  provide  an  annuity 
for  children  only  is  based  on  an  actuarial  charge 
that  depends  on  the  age  of  the  member  and  the 
youngest  child. 
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FEDERAL  JUDICIARY  RETIREMENT  SYSTEM 

Eligibility — 18  months  of  creditable  service  for  which 
contributions  have  been  made/    Participation  is 
elective  and  those  who  choose  to  participate  must 
contribute  4.5  percent  of  salary  both  before  and 
after  retirement. 

Spouse's  benefit — 1.25  percent  of  the  participant's 

high-3  average  salary  multiplied  by  the  total  years 
of  judicial  service,  military  service,  service  as 
a  Member  of  Congress,  and  other  Government  employee 
service  not  exceeding  15  years,  plus  .75  percent  of 
high-3  multiplied  by  any  remaining  years  of  service. 
The  annuity  cannot  exceed  40  percent  of  high-3. 

Children's  benefit,  annual  amount  per  child — 

(i)  If  survived  by  a  widow(er),  lesser  of 

(a)  $1,548  or 

(b)  $4,644  divided  by  the  number  of  children. 

(ii)  If  no  widow(er),  lesser  of 

(a)  100  percent  of  the  annuity  to  which  a 
surviving  spouse  would  have  been  entitled, 
divided  by  the  number  of  children; 

(b)  $1,860;  or 

(c)  $5,580  divided  by  the  number  of  children. 

U.S.  TAX  COURT  JUDGES  RETIREMENT  SYSTEM 

Eligibility — 5  years  of  creditable  service  for  which 
contributions  have  been  made.    Participation  is 
elective,  and  those  who  choose  to  participate 
must  contribute  3  percent  of  salary  both  before 
and  after  retirement. 

Surviving  widow's  benefit  with  no  dependent  child — upon 
reaching  age  50,  the  widow  receives  an  annuity  equal 
to  the  sum  of  (1)  1.25  percent  of  the  participant's 
average  annual  salary  for  the  5  consecutive  highest 
paid  years  of  service  ("high-5")  multiplied  by  the 
sum  of  his  years  of  judicial  service,  military 
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service,  service  as  a  Member  of  Congress,  and  congres- 
sional employee  service  not  exceeding  15  years,  and 
(2)    .75  percent  of  the  high-5  multiplied  by  all  other 
creditable  service.     The  annuity  cannot  exceed  37.5 
percent  of  high-5. 

Surviving  widow's  benefit  with  a  dependent  child  or 

children — an  immediate  annuity  as  determined  above. 

Children's  benefit,  annual  amount  per  child — 

(i)  If  survived  by  a  widow,  lesser  of 

(a)  50  percent  of  the  amount  of  the  widow's 
annuity, 

(b)  $900  divided  by  the  number  of  children,  or 

(c)  $360. 

(ii)  If  no  widow(er),  lesser  of 

(a)  the  amount  of  the  annuity  to  which  a 
widow(er)  would  have  been  entitled  or 

(b)  $480. 

The  survivor  benefits  under  the  U.S.  Tax  Court  judges 
and  Federal  judiciary  systems  were  substantially  identical 
before  the  enactment  of  Public  Law  94-554   (90  Stat.  2603)  in 
October  1976  which  made  major  improvements  in  the  Federal 
judiciary  system.     Legislation  was  introduced  in  the  94th 
Congress  to  make  similar  changes  to  the  U.S.  Tax  Court 
judges  system.     The  Tax  Court  plans  to  have  the  same  bill 
reintroduced  in  the  95th  Congress. 

FEDERAL  RESERVE  BOARD  RETIREMENT  SYSTEM 

The  survivor  benefits  and  the  amount  the  employee  must 
pay  for  these  benefits  are  the  same  as  under  the  civil  serv- 
ice retirement  system. 

TVA  RETIREMENT  SYSTEM 

Eligibility — survivorship  rights  begin  accruing  im- 
mediately . 

Benefit — if  death  occurs  before  retirement,  a  benefit 
is  payable  to  the  designated  beneficiary.  This 
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benefit  may  be  in  the  form  of  (1)  a  lump  sum  pay- 
ment consisting  of  the  employee's  contributions, 
with  full  credited  interest,  plus  (from  TVA)  a  per- 
cent of  final  salary  which  is  based  on  length  of 
service  including  credit  for  unused  sick  leave;  or 
(2)  a  life  annuity  which  must  be  actuarially  equiva- 
lent to  the  lump  sum  credit. 

There  are  several  options  available  to  the  employee  upon 
retirement  to  provide  a  survivor  benefit  to  a  designated  bene- 
ficiary.   These  options,  each  of  which  is  the  actuarial 
equivalent  of  the  maximum  benefit,  are  as  follows: 

1.  The  retiring  employee  accepts  a  reduced  benefit 
with  the  insurance  that  at  death  the  designated  beneficiary 
will  receive  the  balance  left  from  the  employee's  contribu- 
tions with  interest  at  retirement  after  deducting  the  benefit 
payments  the  employee  has  received  from  his  contributions. 

2.  The  retiring  employee  accepts  a  reduced  benefit 
and  the  designated  beneficiary  will  continue  to  receive  the 
same  benefit  at  the  death  of  the  retired  employee.  The 
amount  of  the  reduction  depends  on  the  assumed  life  of  the 
retiring  employee  and  his  designated  beneficiary. 

3.  The  retiring  employee  accepts  a  reduced  benefit  with 
one-half  of  the  reduced  amount  continuing  to  the  surviving 
beneficiary.     The  reduction  of  course  would  be  smaller  than 
under  option  2. 

4.  This  option  offers  the  retiring  employee  more 
flexibility  than  the  other  options.    The  retiring  employee 
may  specify  the  amount  of  the  survivor  benefit;  however,  the 
total  value  of  the  employee's  reduced  benefit  plus  the  survi- 
vor benefit  must  be  actuarially  equivalent  to  the  employee's 
earned  benefit  without  reduction.    Settlements  under  this 
option  are  subject  to  approval  by  the  retirement  system 
board. 
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DISABILITY  RETIREMENT 

CIVIL  SERVICE  RETIREMENT  SYSTEM 

Basic  eligibility — 5  years'  creditable  service. 

Definition  of  disability — inability  to  perform  useful 
and  efficient  service  in  the  specific  position 
occupied  at  the  time  application  for  retirement  is 
made . 

Establishment  of  disability — application  by  the  employee 
or  employing  agency  accompanied  by  a  statement  from 
the  employee's  superior  officer  showing  how  the  em- 
ployee's condition  affects  job  performance  and  a 
report  from  the  employee's  doctor  fully  describing 
the  disability.     The  Civil  Service  Commission  may 
also  require  the  employee  to  undergo  an  additional 
medical  examination  by  an  approved  physician.  The 
employee's  disability  is  rated  either  temporary  or 
permanent . 

Periodic  reexamination — for  temporary  disabilities,  the 
Commission  reviews  the  case  annually  until  the  retiree  reaches 
age  60  or  is  reclassified  permanently  disabled. 

Payments  for  partial  d isabil ity--none . 

Length  of  coverage — until  death,  medical  recovery,  or 
restored  earning  capacity  before  reaching  age  60. 
If  the  retiree  recovers,  payment  of  the  annuity 
countinues  for  1  year.     Earning  capacity  is  deemed 
restored  if  in  each  of  2  succeeding  calendar  years 
the  annuitant's  income  equals  at  least  80  percent 
of  the  current  rate  of  pay  of  the  postition  oc- 
cupied immediately  before  retirement.     However,  the 
annuity  is  restored  if  the  earnings  fall  below 
80  percent  in  a  later  calendar  year. 

Computation  of  annuity — the  larger  of  amounts  derived 
from  the  general  formula  or  the  guaranteed  minimum. 

(1)  General  formula — larger  of  the  following  two 
amounts : 

(a)  1.5  percent  of  the  high-3  average  pay  for 
each  of  the  first  5  years  of  creditable 
service,  plus  1.75  percent  for  each  of 
the  second  5  years  of  service,  plus  2  per- 
cent for  each  year  over  10  years;  or 
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(b)  substitute  1  percent  of  the  high-3  average 
pay  plus  $25  for  any  or  all  of  the  percent- 
ages in  (a)  where  it  will  yield  a  larger 
amount,  multiplied  by -the  years  of  service 
as  shown  in  (a). 

(2)  Guaranteed  minimum--the  lesser  of  the  following  two 
amounts : 

(a)  40  percent  of  the  high-3  average  pay  or 

(b)  the  amount  obtained  under  the  general  formula 
after  increasing  the  employee's  actual  credit- 
able service  by  the  time  remaining  between 

the  date  of  separation  and  the  date  he  at- 
tains age  60. 

FOREIGN  SERVICE  RETIREMENT  AND  DISABILITY  SYSTEM 

Basic  eligibility — 5  years'  creditable  service. 

Definition  of  disability — totally  disabled  or  incapacitated 
for  useful  and  efficient  service  by  reason  of  disease, 
illness,  or  injury  not  due  to  vicious  habits,  intem- 
perance, or  willful  misconduct  on  employee's  part. 

Establishment  of  disability — application  by  employee  ac- 
companied by  a  description  of  the  disability  and  a 
full  explanation  of  the  manner  in  which  it  affects 
the  performance  of  duties;  must  inform  immediate 
supervisor  of  application  for  disability  retirement 
and  undergo  medical  examination.     Disability  is 
determined  by  ttte  Secretary  of  State,  or  his  desig- 
nated representative,  on  the  basis  of  advice  pro- 
vided by  one  or  more  duly  qualified  physicians  or 
surgeons  designated  to  conduct  examinations.  The 
employee's  disability  is  rated  either  temporary  or 
permanent . 

Periodic  reexamination — unless  the  disability  is  rated 
permanent  at  the  time  of  retirement  or  at  a  later 
date,  examinations  by  duly  qualified  physicians  or 
surgeons  designated  by  the  Secretary  are  made 
annually  until  annuitants  reach  the  mandatory  re- 
tirement age  for  their  class  in  the  service. 

Payments  for  partial  disability — none. 

Length  of  coverage — remainder  of  lifetime  unless  annui- 
tant recovers  to  the  extent  that  he  can  return  to 
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duty.     If  the  retiree  recovers,  payment  of  the 
annuity  continues  6  months  after  the  date  of  examina- 
t  ion . 

Computation  of  annuity — 2  percent  of  average  basic  salary 
for  the  high-3  consecutive  years,  times  years  of 
service  not  exceeding  35.     The  average  high-3  years  do 
not  have  to  be  consecutive  for  a  Chief  of  Mission 
whose  service  in  that  capacity  was  interrupted.  For 
retirees  with  less  than  20  years'   service,  the  annuity 
is  computed  as  though  the  employee  has  20  years'  serv- 
ice; but  the  additional  service  credit  may  not  exceed 
the  difference  between  the  employee's  age  at  time  of 
retirement  and  the  mandatory  retirement  age. 

UNIFORMED  SERVICES  RETIREMENT  SYSTEM 


Basic  eligibility — 20  years'   service,  or  at  least  30- 
percent  disability  and   (1)   8  years'   service,    (2)  dis- 
ability being  the  proximate  result  of  performing 
active  duty,  or   (3)  disability  being  incurred  in 
line  of  duty  during  war  or  national  emergency. 

Definition  of  disability — unfit  to  perform  the  duties 
of  office,  grade,  rank,  or  rating  because  of  a 
physical  disability  which  did  not  result  from  the 
member's  intentional  misconduct  or  willful  neglect 
and  was  not  incurred  during  a  period  of  unauthorized 
absence . 

Establishment  of  disability — report  to  sick  bay  and 
request  physical  evaluation  board's  ruling  on 
physical  fitness  to  maintain  duties  in  the  military. 
Physical  evaluation  board  makes  decision  on  dis- 
ability on  the  basis  of  medical  advice  from  military 
doctors.     The  disability  is  rated  either  temporary 
or  permanent. 

Periodic  reexamination — if  the  disability  is  temporary, 
the  retiree  must  undergo  a  physical  examination  at 
least  every  18  months.     If  the  disability  still 
exists  after  5  years,   it  is  considered  permanent. 

Payments  for  partial  disability — yes.     If  member  has  less 
than  20  years'  service,  disability  must  be  at  least 
30  percent. 
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Length  of  coverage — remainder  of  lifetime  unless  retiree 
recovers  from  disability  or  fails  to  report  to  an 
examination  without  just  cause. 

Computation  of  retired  pay — monthly  basic  pay  on  day 

before  retirement  multiplied  by  either  (1)  2.5  per- 
cent times  years  of  service  or  (2)  the  percentage 
of  disability.     The  retired  pay  cannot  exceed 
75  percent  of  the  monthly  basic  pay.     Those  tem- 
porarily disabled  receive  at  least  50  percent  of 
the  monthly  basic  pay. 

FEDERAL  JUDICIARY  RETIREMENT  SYSTEM 

Basic  eligibility — judges  and  justices  of  the  United. 

States:     appointment  to  position  of  judge  or  justice 
of  the  United  States.    Judges  of  the  District  Court 
of  Guam,  Canal  Zone,  and  the  Virgin  Islands:  10 
years'  creditable  service. 

Definition  of  disability — unable  to  discharge  all  duties 
efficiently  because  of  permanent  mental  or  physical 
disability. 

Establishment  of  disability — written  certification  to  the 
President  signed  by  the  chief  official  of  the  court. 
The  President  may  retire  any  judge  or  justice  whom  he 
finds  to  be  mentally  or  physically  incapable  of  dis- 
charging all  the  duties  of  his  office. 

Periodic  reexamination — none. 

Payments  for  partial  disability — no  provisions. 

Length  of  coverage — remainder  of  lifetime. 

Computation  of  annuity — justices  and  judges  of  the 
United  States:     if  10  years*  service,  the  salary 
of  the  office;   if  less  than  10  years'  service, 
one-half  the  salary  of  the  office.     Judges  of  the 
District  Court  of  the  Canal  Zone,  Guam,  and  the 
Virgin  Islands:     if  16  years'  service,  salary  of 
the  office  at  the  time  of  relinquishment;  if 
10-15  years'  service,  salary  times  years  of 
service,  divided  by  16. 

U.S.   TAX  COURT  JUDGES  RETIREMENT  SYSTEM 


Basic  eligibility — appointment  to  a  U.S.  Tax  Court 
judge  position. 
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Definition  of  disability — unable  to  discharge  efficiently 
all  the  duties  of  the  office  by  reason  of  permanent 
mental  or  physical  disability. 

Establishment  of  disability — written  certification  to  the 
President.     The  President  must  concur  with  the  Chief 
Judge's  disability  retirement.     The  Chief  Judge  must 
sign  any  other  judge's  disability  certification. 
The  President  shall  declare  any  judge  retired   if  he 
finds  the  judge  to  be  permanently  disabled  from  per- 
forming duties. 

Periodic  reexamination — none. 

Payments  for  partial  d isab il i ty--none . 

Length  of  cover age--same  as  Federal  judiciary. 

Computation  of  annuity — if  10  or  more  years'  judicial 

service,  100  percent  of  the  salary  payable  to  a  judge; 
if  less  than  10  years'   judicial  service,   50  percent 
of  the  salary  payable  to  a  judge. 

TVA  RETIREMENT  SYSTEM 


Basic  eligibility — 5  years'  creditable  service. 

Definition  of  disability — inability  to  continue  in 
present  position  because  of  a  physical  or  mental 
disability  that  is  likely  to  be  permanent  and  a 
lack  of  another  available  TVA  position  for  which 
the  employee  is  qualified.     The  determination 
must  be  made  by  the  TVA  Retirement  System  Board 
of  Directors  on  the  basis  of  a  report  either  by 
the  medical  board  (three  physicians  independent 
of  TVA)  or  by  the  director  of  the  TVA  division  of 
medical  services  and  information  from  the  TVA 
employment  branch. 

Establishment  of  disability — application  by  TVA  or 

by  employee,  who  authorizes  the  retirement  system 
to  obtain  reports  from  his  personal  phys ic ian ( s ) , 
the  TVA  physician,  his  supervisor,  and  the  TVA 
division  of  personnel.     The  completed  file  is 
then  reviewed  by  the  Director  of  the  TVA  division 
of  medical  services  and,    if  appropriate,  by  the 
medical  board,  and  approved  by  the  TVA  retirement 
system  board  of  directors. 
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Periodic  reexaminations — as  may  be  determined  by  the 
board  of  directors. 

Payments  for  partial  disability — none. 

Length  of  coverage — until  death,  reemployment  in  a 

position  covered  by  TVA  retirement  system,  or  until 
earnings  plus  regular  disability  benefit  exceed 
his  prior  position's  salary,  which  initiates  a 
reduction.    Obligated  upon  reauest  by  the  directors 
to  file,  within  30  days,  a  proper  application  for 
social  security  disability  insurance  benefits  or, 
at  age  65,  a  social  security  old-age  benefit;   if  he 
does  not,  the  TVA  disability  pension  may  be  dis- 
cont  inued . 

Computation  of  disability  retired  pay — disability  benefit 
consists  of  two  parts: 

(1)  An  annuity — the  actuarial  equivalent  of  the 
employee's  accumulated  contributions. 

(2)  A  pension  from  TVA's  contributions  to  the 
system.     The  pension  is  equal  to  1.1  percent 
of  the  member's  average  compensation  for  each 
year  of  creditable  service.     However,  an 
alternative  formula  is  used  if  this  results 
in  less  than  a  30-percent  pension.  Under 

the  alternative  formula  a  30-percent  minimum 
is  provided,  except  for  older  employees  with 
short  service. 

If  the  member  becomes  entitled  to  social  security  dis- 
ability insurance  or  old-age  benefits,  the  TVA  pen- 
sion is  subject  to  reduction. 

FEDERAL  RESERVE  BOARD  RETIREMENT  SYSTEM 


Basic  eligibility — 5  years'  creditable  civilian  service. 

Definition  of  d isab il ity— inabil ity  to  perform  useful 
and  efficient  service  in  specific  position  occupied 
at  the  time  application  for  retirement  is  made. 

Establishment  of  disability — application  accompanied 
by  a  report  from  member's  personal  physician  fully 
describing  the  disability.    A  medical  examination 
is  also  made  by  a  physician  designated  by  the  em- 
ployer.   Decision  of  disability  is  made  by  the 
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medical  board,  based  on  the  examination  reports  of 
the  physicians.  The  disability  is  rated  temporary 
or  permanent. 

Periodic  reexamination — if  the  disability  is  rated 

temporary  or  subject  to  improvement,  a  reexamination 
is  required  annually  until  retiree  reaches  aqe  60. 

Payments  for  partial  disability — none. 

Length  of  coverage — same  as  civil  service. 

Computation  of  annu i ty--same  as  civil  service. 
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UNITED  STATES  CIVIL  SERVICE  COMMISSION 


WASHINGTON,  D.C.  20415 


n  kki  -a.il  itn«  to 


nnnna 


MAY  1  G  1977 


Mr.  H.  L.  Kreiger 
Director 

Federal  Personnel  and  Compensation  Division 
U.  S.  General  Accounting  Office 
Washington,  D.C.  20548 


Dear  Mr.  Kreiger: 

This  is  in  response  to  your  request  for  comments  on  the  GAO  draft  report 
"Federal  Retirement  Systems:  Unrecognized  Cost,  Inadequate  Funding,  and 
Inconsistent  Benefits". 

Cost  of  Retirement  Programs:    Understated  and  Underfunded 

This  section  of  your  report  summarizes  the  financing  of  the  Civil  Service 
Retirement  (CSR)  system,  and  six  other  Federal  systems.    The  current 
funding  provisions  of  the  CSR  system  were  Included  in  Public  Law  91-93 
passed  In  1969. 

Funding  before  1969  was  on  a  sporadic  basis  with  the  government  contri- 
bution limited  to  6.57.  of  payroll  in  the  1960s.     Projections  made  then 
showed  that  the  fund  would  be  depleted  if  strong  funding  measures  were 
not  enacted.    The  law  went  a  long  way  toward  providing  stable  financing. 
Recently,  however,  there  ha6  been  concern  that  the  current  funding  is 
not  adequate. 

We  have  undertaken  an  extensive  study  of  the  financing  of  the  CSR  system 
and  have  found  that  current  law  financing  16  adequate  to  assure  continuation 
of  the  fund  in  the  foreseeable  future  under  any  reasonable  economic 
assumptions.     As  you  point  out,  current  financing  measures  do  not  directly 
show  the  long  range  cost  of  the  CSR  system  or  proposed  amendments.  Since 
the  CSR  fund  is  part  of  the  total  Federal  budget  there  may  be  no  real  way 
to  charge  higher  costs  to  current  taxpayers  and  a  change  in  the  law  to 
reflect  dynamic  costs  may  have  little  real  effect.    We  do  believe,  however, 
that  it  is  necessary  to  at  least  publicize  the  true  long  term  cost  of  the 
system  and  alternatives  whether  or  not  the  law  Is  changed. 


THE  MERIT  SYSTEM— A  GOOD  INVESTMENT  IN  GOOD  GOVERNMENT 
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Understated  Civil  Service  Retirement  costs  results  In  hidden  subsidies 

Except  for  the  Postal  Service,  agency  contributions  are  limited  to  77. 
of  payroll.     The  Postal  Service  is  also  required  to  pay  the  cost  of 
retirement  liabilities  resulting  from  their  union  negotiations.  All 
of  the  rest  of  the  government  contributions  are  paid  from  general 
revenues.     This  section  of  your  report  concludes  that  the  full  dynamic 
normal  cost  in  excess  of  the  employee  contribution  should  be  charged  to 
the  agencies. 

As  administrators  of  the  CSR  system  our  primary  concern  is  that  adequate 
allowance  be  made  for  financing  the  benefits.     Allocation  of  the  govern- 
ment cost  among  various  sources  is  primarily  a  consideration  and  decision 
for  other  agencies  and  the  Congress.    We  note  that  the  Office  of  Management 
and  Budget  has  already  suggested  use  of  the  dynamic  normal  cost,   less  the 
employee  contribution,   in  comparing  the  cost  of  doing  business  between 
government  sources  and  outside  contracts.     OMB  has  also  stated  that  the 
balance  of  the  dynamic  cost  should  be  charged  to  agencies  beginning  in 
1979.     These  positions  appear  to  be  consistent  with  your  conclusion. 

Inequities  and  Inconsistencies  of  Federal  Retirement  Programs 

As  the  report  notes,  there  are  many  differences  among  the  various 
Federal  Retirement  systems.     Some  of  these  differences  are  reasonable. 
For  instance,  a  typical  military  career  is  much  different  than  a  typical 
civil  service  career  and  the  retirement  eligibility  provisions  need  to 
reflect  this.     Other  major  differences  are  attributable  to  the  fact  that 
participants  in  some  of  the  systems  are  covered  by  Social  Security  while 
participants  in  others  are  not. 

Your  recommendation  is  that  Congress  establish  overall  policy  on  retire- 
ment systems  and  centralize  committee  jurisdiction.     If  this  does  happen, 
the  committee(s)  involved  should  keep  in  mind  the  need  for  some  differences 
in  the  systems. 


We  agree  generally  with  the  conclusions  of  your  report.     Our  staff  work 
on  financing  and  advice  received  from  consultants,  however,  indicate 
that  there  are  other  possible  approaches  to  introducing  dynamic  cost 
measures  into  the  financing  of  the  CSR  system.    Our  study  is  very  near 
completion  and  should  be  available  in  the  not  too  distant  future.  Your 
report,  our  study,  and  other  comments  should  provide  a  good  basis  for 
Congressional  consideration  of  CSR  financing  this  year. 


Thomas  A.  Tinsley 
Director 

Bureau  of  Retirement,  Insurance, 


and  Occupational  Health 
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DEPARTMENT  OF  STATE 


April  28,   19  7  7 


Mr.  J.  K.  Fasick 
Director 

International  Division 

U.S.  General  Accounting  Office 

Washington,  D.  C.  20548 

Dear  Mr.  Fasick: 

I  am  replying  to  your  letter  of  April  6,  1977,  which 
forwarded  copies  of  the  draft  report:  "Federal  Retire- 
ment Systems:  Unrecognized  Cost,  Inadequate  Funding,  and 
Inconsistent  Benefits." 

The  enclosed  comments  were  prepared  by  the  Deputy  Assistant 
Secretary  for  Personnel. 

We  appreciate  having  had  the  opportunity  to  review  and 
comment  on  the  draft  report.     If  I  may  be  of  further 
assistance,  I  trust  you  will  let  me  know. 


Sincerely, 


Deputy  Assistant  Secretary 
for  Budget  and  Finance 


Enclosure:    As  stated 
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April  27,  1977 


GAO  DRAFT  REPORT:    "FEDERAL  RETIREMENT  SYSTEMS: 
Unrecognized  Cost,  Inadequate  Funding,  and 
Inconsistent  Benefits" 


Thank  you  for  the  opportunity  to  review  your 
draft  report  on  the  costs,  benefits  and  funding  of 
the  Federal  retirement  systems. 

In  the  course  of  our  review  we  discovered  a  few 
minor  technical  errors.     Corrections  and/or  clari- 
fications have  been  made  on  pages  14,   31  and  32 
and  they  are  attached  for  your  information. 


Arthur  I.  Wortzel** 

Deputy  Assistant  Secretary 

for  Personnel 


Attachments : 


Pages  14,   31  and 
32  of  draft  report 


GAO  notes:  1.     Appropriate  technical  changes  were  made  to  the 
report  as  suggested. 


2.     Page  references  in  appendixes  V  through  XVI 

refer  to  the  draft  report  and  may  not  correspond 
to  pages  in  this  final  report. 
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united  States  Tax  Court 

WASHINGTON 


April  27,  1977 


Mr.  Victor  L.  Lowe 

Director,  General  Government  Division 
General  Accounting  Office  Building 
Room  3866 

441  'G'  Street,  N.  W. 
Washington,  DC  20548 

Dear  Mr.  Lowe: 

Enclosed  are  the  U.  S.  Tax  Court's  com- 
ments on  your  draft  report  on  the  costs,  bene- 
fits, and  funding  of  Federal  retirement  systems, 

Enclosure  (1)  contains  general  remarks 
justifying  the  need  for  a  distinct  retirement 
system  for  Federal  judges. 

Enclosure  (2)  consists  of  comments  on 
specific  references  made  in  your  report  con- 
cerning the  Tax  Court  judges'  retirement  and 
survivor  benefit  systems. 

Sincerely  yours, 


WILLIAM  P.  CREWE 


Court  Executive 


Enclosures 


GAO  note:    Enclosure  2  to  this  letter  contained  suggested 
made?         ch*n9es  to  the  report  which  hive  bee 


been 
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Enclosure  (1) 


NEED  FOR  DISTINCT  RETIREMENT 
SYSTEM  FOR  FEDERAL  JUDGES 


Although  there  may  be  reasons  for  re-evaluating  the 
inconsistencies  among  many  of  the  Federal  retirement  sys- 
tems, it  should  be  recognized  that  there  must  be  a  dis- 
tinct retirement  system  maintained  for  Federal  judges. 


The  judges  who  serve  on  courts  created  under  Article 
III  of  the  Constitution  have  the  constitutional  right  to 
remain  in  office  for  life.     The  initial  retirement  system 
created  for  Federal  judges  applied  only  to  the  judges 
serving  on  Article  III  courts,  and  it  is  not  surprising 
that  such  retirement  system  permitted  such  judges  to  con- 
tinue to  receive  the  pay  of  the  office  after  they  retired. 
Since  such  judges  could  remain  in  office  as  long  as  they 
wished,   it  is  clear  that  if  they  had  been  compelled  to 
accept  any  substantial  reduction  in  compensation  as  a 
result  of  retirement,  many  of  them  would  not  have  elected 
to  retire.     Although  the  Tax  Court  is  created  under  Arti- 
cle I,  not  Article  III,  of  the  Constitution,  the  Congress 
decided  in  1969  that  the  judges  of  this  Court  should  be 
treated  in  the  same  manner  as  those  judges  serving  on 
Article  III  courts,  and  for  that  reason,   it  decided  to 
provide  a  retirement  plan  for  Tax  Court  judges  which  is 
substantially  identical  to  the  plan  available  to  Article 
III  judges. 

There  are  two  additional  reasons  for  providing  dif- 
ferent retirement  plans  for  Federal  judges:     In  designing 
most  retirement  plans,   it  is  assumed,  or  hoped,  that  em- 
ployees will  commence  working  for  the  employer  at  a  young 
age  and  remain  with  the  employer  throughout  their  working 
lifetime.     Employees  who  do  remain  with  the  employer  for 
such  a  substantial  period  are  provided  substantial  retire- 
ment benefits.     However,  no  similar  period  of  service  can 
be  expected  of  a  Federal  judge.     Unlike  other  employees, 
a  person  is  not  suitable  to  be  selected  as  a  judge  until 
he  has  acquired  extensive  experience  and  maturity.  Ordi- 
narily, a  person  chosen  as  a  judge  has  already  reached 
the  zenith  of  his  professional  career.     In  the  case  of 
the  Tax  Court,  most  judges  are  in  their  40' s  or  50' s  when 
appointed  to  the  court.     A  person  who  has  already  reached 
such  an  age  cannot  be  expected  to  serve  for  more  than  10, 
15,  or  20  years,  and  if  a  retirement  plan  requires  more 
service  than  that  to  qualify  for  significant  benefits,  it 
simply  will  not  help  judges  and  will  not  assist  in  attrac- 
ting the  most  qualified  persons  to  hold  judicial  positions 
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The  other  reason  for  a  different  retirement  plan  for 
judges  involves  the  nature  and  the  extent  of  the  judicial 
work.     In  all  courts,  including  the  Tax  Court,  the  volume 
of  judicial  work  has  increased  spectacularly  in  recent 
years.     The  number  of  cases  commenced  each  year  and  the 
total  number  of  cases  pending  before  the  court  are  both 
at  all-time  highs.     The  size  of  the  Tax  Court  has  not  been 
increased  since  1926,  and  it  is  hoped  that  such  size  will 
not  have  to  be  increased.     One  significant  method  of  coping 
with  this  increased  workload  is  to  call  upon  the  retired 
judges  for  continued  judicial  services. 

Since  the  judicial  work  involves  mental  efforts  and 
calls  for  the  exercise  of  judgment,  mature  persons  can 
often  continue  to  perform  the  work  beyond  the  ages  when 
they  might  have  to  discontinue  other  types  of  work.  Thus, 
retired  judges  are  often  capable  of  continuing  to  carry 
a  substantial  caseload,  and  by  doing  so,  they  can  assist 
materially  in  the  performance  of  the  court's  work.  To 
provide  a  sufficient  inducement  for  the  retired  judges  to 
work,  to  the  extent  they  are  capable  of  doing  so,  it  is 
appropriate  and  sound  to  continue  to  pay  them  the  salary 
of  the  office. 
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BOARD  OF  GOVERNORS 
OF  THE 

-EDERAL RESERVE  SYSTEM 

WASHINGTON,  D.  C.  20551 

May  20,  1977 


Mr.  H.  L.  Krieger,  Director 
Federal  Personnel  and  Compensation  Division 
U.S.  General  Accountinq  Office 
Washington,  D.  C.  20548 

Dear  Mr.  Krieger: 

As  requested  in  your  letter  of  April  4,  1977,  members  of 
the  Board's  staff  have  reviewed  your  proposed  report  to  the  Congress 
on  the  costs,  benefits,  and  funding  of  Federal  retirement  systems. 
Messrs.  Peter  Lynn  and  Bud  Santee  met  on  May  17  with  Mr.  C.  W.  Wood, 
Assistant  Director  of  Personnel  for  the  Board,  and  Mr.  Merritt  Sherman, 
former  Secretary  of  the  Board  and  presently  Consultant  on  benefits 
matters. 

I  regret  that  we  were  not  able  to  send  you  our  comments 
by  April  29,  but  your  original  letter  apparently  failed  to  reach  the 
Board's  offices,  and  it  was  not  until  May  10  that  a  duplicate  with  a 
copy  of  the  draft  report  came  into  my  hands. 

The  reaction  of  our  staff  to  your  draft  report  is  that  its 
main  thrust  is  very  good  and  long  overdue.    A  realistic  valuation  of 
the  true  costs  and  liabilities  of  a  benefits  program  is  a  basic 
essential  to  a  sound  financing  program.    In  our  opinion,  it  is 
important  to  consider  both  present  and  prospective  benefit  levels 
and  their  costs,  and  out  of  such  study  to  develop  a  funding  program 
adequate  to  meet  current  and  future  liabilities.    We  are  glad  to 
know  that  serious  reviews  along  these  lines  regarding  all  Federal 
retirement  programs  are  currently  underway,  and  we  hope  they  will  be 
pursued  to  a  logical  conclusion. 

Insofar  as  the  report  refers  to  the  Federal  Reserve  Board 
Plan,  Messrs.  Wood  and  Sherman  gave  your  representatives  a  few  suggestions 
which  we  understand  will  be  taken  into  account  in  preparation  of  your 
final  report.    A  copy  of  the  suggested  changes  in  the  text  of  page  16 
of  your  draft  is  enclosed  for  your  convenient  reference.    You  will  note 
that  in  this  revision  we  have  suggested  the  use  of  1976  cost  data,  which 


GAO  note:     The  suggested  technical  changes  were  made  to  the 
report . 
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Indicate  realistically  the  current  normal  funding  costs  of  the  Board 
Plan  on  a  dynamic  basis,  Including  terminal  funding  of  the  5.4  per  cent 
cost  of  living  supplement  granted  retirees  and  beneficiaries  effective 
March  1,  1976.    (As  your  draft  report  Indicates,  the  Board  Plan  benefits 
are  essentially  the  same  as  those  of  the  C1v1l  Service  Retirement  System 
except  for  one  or  two  relatively  minor  differences,  and  the  contribution 
rate  of  the  Board's  employees  1s  the  same  as  that  for  employees  who 
are  members  of  the  C1v1l  Service  retirement  fundi) 

You  may  also  wish  to  consider  adding  a  footnote  to  Appendix  I 
(pages  41  and  42  1n  our  copy)  which  now  describes  Board  contributions 
as  the  "difference  between  employee  contributions  and  normal  cost." 
The  Board  Plan  normal  cost  has  always  Included  an  economic  assumption 
for  a  career  salary  progression  rate,  the  level  of  that  allowance  for 
future  cost  Increases  being  about  1-1/2  or  2  percentage  points  lower 
than  the  assumed  rate  of  Interest  on  Invested  reserves. 

We  appreciate  having  had  an  opportunity  to  review  your  draft 
report  and  will  be  glad  to  receive  several  copies  of  the  completed 
document  when  1t  1s  available. 

Sincerely  yours,  * 

Theodore  E.  Allison 
Secretary  of  the  Board 


Enclosure 
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ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

SUPREME   COURT  BUILDING 
WASHINGTON.  D  C.  20344 


May  10,  1977 


Mr.  Victor  L.  Lowe 
Director,  General  Government 

Division 
General  Accounting  Office 
Washington,  D.C.  20548 

Dear  Mr.  Lowe: 

Reference  is  made  to  your  letter  of  April  4,  1977,  with  which  you  enclosed 
copies  of  your  proposed  draft  report  to  the  Congress  on  the  costs,  benefits  and 
funding  of  Federal  retirement  systems. 

I  question  the  propriety  of  including  in  such  a  study  the  compensation 
payable  to  a  Federal  justice  or  judge  who  takes  senior  status  in  accordance 
with  the  provisions  of  sections  371  and  372  of  Title  28  of  the  United  States 
Code.    These  sections  provide  that  any  justice  or  judge  of  the  United  States, 
appointed  to  hold  office  during  good  behavior,  may  retain  his  office  but  "retire" 
from  regular  active  service.    Under  Article  III  of  the  Constitution,  such 
justices  and  judges  are  appointed  for  life  during  good  behavior  and  their  salary 
cannot  be  diminished.    A  justice  or  judge  who  "retires"  from  regular  active 
service  under  subsections  371(b)  or  372(a)  may  continue  to  perform  such  judicial 
duties  as  he  is  willing  and  able  to  undertake  under  the  provisions  of  section 
294  of  Title  28  of  the  United  States  Code.    Therefore,  a  justice  or  judge  does 
not  "retire"  as  that  term  would  be  applied  to  other  civilian  officers  or 
employees  of  the  Federal  Government.    Actually,  they  continue  to  perform  sub- 
stantial judicial  services.     It  has  been  possible  to  meet  the  heavy  caseload 
of  the  courts  by  the  willingness  of  such  senior  justices  or  judges  to  continue 
to  perform  judicial  duties.    At  this  time,  our  records  show  that  more  than  90 
percent  of  the  judges  who  have  "retired"  are  performing  substantial  services 
and  accordingly  are  provided  office  space  and  staff.    They  may  not  engage  in 
the  practice  of  law  and  are  subject  to  the  same  restrictions  as  any  active 
judge.     It  is  therefore  apparent  that  senior  justices  or  judges  should  not  be 
compared  with  other  civilian  officers  and  employees  of  the  Federal  Government 
who  are  completely  separated  from  their  position  upon  retirement.    The  compen- 
sation paid  to  senior  justices  or  judges  is  not  a  "pension";  it  is  subject  to 
the  same  payroll  deductions  that  were  made  from  their  salary  as  an  "active 
justice  or  judge." 

It  should  be  stressed  that  any  proposed  legislation  could  be  in  conflict 
with  Article  III  of  the  Constitution.     This  matter  has  not  been  referred  to  the 
Judicial  Conference  of  the  United  States  but  I  am  certain  there  will  be  con- 
siderable opposition  to  any  changes.     I  would  like  to  transmit  your  final 


ROWLAND  F.  KIRKS 
WILLIAM  E.  FOLEY 
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report  co  the  members  of  the  Judicial  Conference  for  consideration  in  the 
event  you  include  the  senior  justices  or  Judges  in  your  study. 

I  have  no  problem  with  your  references  to  the  Judicial  Survivors' 
Annuity  System  but  the  Judicial  Conference  of  the  United  States  has 
previously  approved  the  retention  of  the  administration  of  that  system 
by  this  office.    On  page  17  of  the  report,  you  speak  of  the  unfunded 
liability  of  the  Judicial  Survivors'  Annuity  System.    Recent  legislation 
(Public  Law  94-554,  approved  October  19,  1976)  provides  for  a  direct 
appropriation  to  the  Judicial  Survivors'  Annuities  Fund  to  cover  the 
unfunded  liability  as  of  January  1,  1977.     In  connection  with  this  system, 
I  am  enclosing  a  corrected  page  42  (Appendix  1)  in  view  of  the  recent 
changes  in  the  system  that  were  made  by  Public  Law  94-554. 

With  kind  regards,  I  am 


Sincerely  yours, 


Rowland  P.  Kirks 
Director 


Enclosure 


GAO  note:     The  suggested  technical  change  was  made  to  the 
report. 
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Tennessee  Valley  Authority 


KNOXVIL.LE.  TENNESSEE  37902 


May  12,  1977 


Mr.  H.  L.  Krieger,  Director 

Federal  Personnel  and  Compensation  Division 

United  States  General  Accounting  Office 

441  G  Street,  NW 

Washington,  D.C.  20548 

Dear  Mr.  Krieger: 

In  response  to  your  request  of  April  29,  our  comments 
on  your  draft  report  on  the  costs  benefits  and  funding 
of  Federal  retirement  systems  are  enclosed. 

We  appreciate  being  given  the  opportunity  to  express 
our  views.     If  we  may  be  of  further  assistance, 
please  let  us  know. 


Very  truly  yours, 


Lynn  Seeber 
General  Manager 


Enclosure 


GAO  note: 


were  made. 
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■  ■  ■  ■  ■       **dt«l  Homt  Loan  Btnk  Svtltm 

I  Fadaral  Homa  Loin  Mongaga  Co'PO 
I      'urn  Saving,  and  Loan  inaiwanra 


3J0  F.m.  s-.a-  N  W 
Waan.ngton.  D  C  20M2 


Federal  Home  Loan  Bank  Board 


Corporation 


Corporation 


April  29,  1977 


Mr.  H.L.  Krieger,  Director 
Federal  Personnel  and 

Compensation  Division 
United  States  General  Accounting  Office 
Washington,  D.C.  20548 


Daar  Mr.  Kriegar: 

Chairman  Marston  asked  that  I  respond  to  your  April  4,  1977  latter 
concerning  the  draft  of  a  proposed  report  on  Federal  Retirement 
Systems. 

We  have  no  problem  with  the  two  recommendations  contained  on  page 

40. 

Our  major  concern  la  that  if  any  changes  are  made  in  the  required 
funding  of  the  retirement  system  there  must  be  appropriate  changes 
to  our  Congressional  and  0MB  limitations  to  allow  ua  to  fund  the 
change . 


Very  truly  yours, 


Accounting  &  Fiscal  Operations 


cc:  Chairman  Marston 
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FEDERAL  DEPOSIT  INSURANCE  CORPORATION.  Washington,  o  c  20429 


OFFICE    OF    THE  CONTROLLER 


May  6,  1977 


Mr.  H.  L.  Krieger,  Director 
Federal  Personnel  and  Compensation 

Division 
General  Accounting  Office 
Washington,  DC  20548 

Dear  Mr.  Krieger: 

This  is  in  response  to  your  letter  of  April  4,   1977,  with  which  you  enclosed  copies 
of  your  proposed  report  to  the  Congress  on  the  costs,  benefits,  and  funding  of 
Federal  retirement  systems. 

We  found  your  report  interesting  and,  particularly,  examined  Chapter  3.  This  was 
natural  in  light  of  the  fact  that  the  Corporation  is  and  wishes  to  be  substantially 
self-supporting.  It  contributes  to  the  retirement  system,  as  to  any  other  employee 
benefit  program,  in  the  amounts  which  have  been  stated  to  be  its  obligation.  If  it  is 
receiving  large  hidden  subsidies,  therefore,  it  is  not  because  of  necessity  or  desire 
on  the  part  of  the  Corporation. 

To  say  this,  however,  doe6  not  mean  that  the  Corporation  is  searching  out  ways  to 
add  to  its  annual  expenditures.    Your  draft  report  suggests  OMB  has  recently 
recognized  that  the  cost  of  the  Civil  Service  Retirement  System  should  be  determined 
on  a  "dynamic"  rather  than  "static"  basis.    Further,  using  economic  assumptions 
derived  from  past  pay  and  cost-of -liv Lng  increase  experience,  OMB  estimated  the 
"dynamic"  normal  cost  of  the  system  to  be  31.7  percent  of  pay.    Thereafter,  in 
October  1976,  OMB  issued  a  memorandum  instructing  Federal  agencies  to  use  a 
factor  of  24.7  percent  of  base  pay  (31.7  percent  less  7  percent  employee  contribu- 
tions) when  preparing  cost  analyses.    The  Corporation  did  not  receive  this  memoran- 
dum and,  as  a  self- supporting  agency,  would  probably  not  be  preparing  such  analyses. 

From  this  background,  your  report  concludes  that  the  FDIC  may  have  received  an 
estimated  subsidy  of  $9  million  in  1976.    This  presumably  represents  the  difference 
in  computing  contributions  on  a  "static"  versus  "dynamic"  basis. 

Whether  these  estimates  and  arithmetic  are  valid  is  perhaps  merely  something  to  be 
proved  out  in  due  course.    From  the  point  of  view  of  the  Corporation,  our  conceptual 
position  is  that  we  want  to  pay  our  way  wherever  appropriate.    If  the  Congress  accepts 
the  recommendation  that  the  cost  of  Federal  retirement  systems  be  computed  on  a 
"dynamic"  basis  and  the  difference  between  currently  accruing  costs  and  employee 
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contributions  be  charged  to  agency  operations,  then  we  are  quite  willing  to  earmark 
the  additional  several  million  dollars  annually  which  might  be  required.    In  fact, 
it  may  be  that  the  burgeoning  costs  of  Federal  retirement  systems  can  only  be 
supported  by  recomputatlons  on  a  "dynamic"  basis.    On  the  other  hand,  we  are  not 
at  all  anxious  to  increase  our  expenditures  merely  because  OMB  has  "estimated" 
the  costs  on  a  "dynamic"  basis  and  GAO  has  "estimated"  the  consequent  Increased 
expenditure  to  be  charged  to  the  Corporation's  account. 

If  we  can  be  shown  It  Is  the  sense  of  the  Congress,  therefore,  to  use  the  "dynamic" 
cost  basis  and  if  reasonably  provable  arithmetic  as  to  the  amount  of  increased  FDIC 
contributions  flows  therefrom,  we  are  entirely  able  and  willing  to  pay  our  proper 
share. 


Sincerely, 


Edward  F.  Phelps,  Jr. 
Controller 
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CANAL  ZONE  GOVERNMENT 


Orrioi  or  thi  Oovcbnob 


BALBOA  IllOm,  CAJCAI.  tOHB 


APR  a  5  1977 


Mr.  H.  L.  Krieger 
Director 

Federal  Personnel  and  Compensation  Division 
U.S.  General  Accounting  Office 
Washington,  D.C.  20548 

Dear  Mr.  Krieger: 

This  is  in  reply  to  your  letter  of  April  4,  1977,  to  Mr.  Thomas 
Constant,  requesting  comments  on  the  draft  report  entitled,  "Federal 
Retirement  System:    Unrecognized  Cost,  Inadequate  Funding,  and 
Inconsistent  Benefits." 

The  Panama  Canal  Company  and  the  Canal  Zone  Government,  commonly 
referred  to  as  the  Panama  Canal  enterprise,  are  separate  and  distinct 
Government  entities.    As  prescribed  by  law  (two  Canal  Zone  Code  sections, 
62  and  412),  the  Panama  Canal  Company  is  designed  to  be  self-sustaining. 
The  Company  finances  its  operations  with  revenue  from  its  transit  tolls 
and  support  services.    The  Canal  Zone  Government,  on  the  other  hand, 
receives  annual  appropriations  to  finance  its  operations.  These 
appropriations  are  returned  to  the  U.S.  Treasury  through  recovery  of 
charges  for  services  rendered  by  the  government  and  payments  by  the 
Company  for  the  net  cost  of  the  Canal  Zone  Government,  i.e.,  operating 
costs  in  excess  of  recoveries. 

With  the  above  financing  of  the  entities  in  mind,  the  following 
comments  are  made  concerning  the  draft  report.    Your  recommendation  on 
page  21  to  require  .   .  .  "the  cost  of  Federal  retirement  systems  to  be 
computed  on  a  dynamic  basis  and  the  difference  between  currently 
accruing  cost  and  employee  contributions  be  charged  to  agency  operations", 
if  adopted,  would  have  a  significant  impact  on  the  rates  for  services ( 
including  tolls  for  use  of  the  Panama  Canal.    The  rates  of  tolls  were 
increased  an  average  of  19. 7Z  in  1974,  and  19.52  in  1976.     In  all 
probability,  a  similar  increase  in  rates  would  be  needed  if  additional 
retirement  costs  are  required  to  be  charged  to  the  operations  of  the 
Panama  Canal  Company  and  the  Canal  Zone  Government. 

We  appreciate  the  opportunity  to  comment  on  the  draft  report. 


Sincerely  yours, 


Enclosure 


Richard  L.  Hunt 
Acting  Governor  of  the  Canal  Zone 
Vice  President,  Panama  Canal  Company 
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490  L  ENFANT  PLAZA,  S.W.    WASHINGTON,  O.C.  20578 


May  4,  1977 


Mr.  Henry  Eschwege,  Director 

Community  and  Economic  Development  Division 

General  Accounting  Office 

Washington,  D.C.  20548 

Dear  Mr.  Eschwege: 

We  have  reviewed  the  draft  of  your  proposed  report  on  Federal  retirement 
systems.    We  believe  that  the  report  is  based  on  fact  and  that  the 
conclusions  are  essentially  sound.    We  are  in  full  agreement  with  the 
concept  of  dynamic  funding  and  believe  that  Federal  retirement  systems 
should  operate  on  funding  principles  similar  to  those  in  the  private 
sector  under  the  requirements  of  the  Employee  Retirement  Income  Security 
Act.    We  have  the  following  comments  regarding  those  sections  of  the 
report  which  relate  to  coverage  of  Farm  Credit  Administration  and  Farm 
Credit  System  employees  under  the  Civil  Service  Retirement  System: 

1.     Your  report  accurately  points  out  that  our  operations 
are  established  on  a  self-supporting  basis  with  expenses 
assessed  against  the  banks  of  the  Farm  Credit  System, 
rather  than  from  tax  revenues.    Because  of  the  static 
basis  used  to  compute  the  normal  costs  of  the  Civil 
Service  Retirement  System,  the  report  estimates  that 
the  agency  received  a  subsidy  of  $800,000  in  1976. 
This  figure  represents  the  difference  between  what  is 
actually  paid  into  the  fund  and  the  estimated  normal 
cost  calculated  on  a  dynamic  basis.    However,  when  the 
normal  costs  of  the  Civil  Service  Retirement  System 
are  computed  on  a  static  basis  as  is  currently  the 
case,  there  is  no  subsidy  at  all.    We  do  not  think  that 
a  handful  of  agencies  should  be  singled  out  for 
special  treatment  merely  because  they  were  intended 
to  be  self-supporting.    The  employees  of  Farm  Credit 
Administration  are  competitively  appointed  from  Civil 
Service  registers  and  have  the  same  pay  and  benefits 
as  other  employees  of  the  Federal  Government.  We 
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believe  it  would  be  a  gross  inequity  to  calculate  normal 
costs  on  a  dynamic  basis  for  Farm  Credit  Administration 
employees  and  on  a  static  basis  for  other  agencies. 

2.  As  the  report  points  out,  the  Farm  Credit  Banks  are 
required  by  law  to  contribute  the  difference  between 
their  employees'  contributions  and  the  Civil  Service 
Retirement  System's  normal  cost  as  determined  by  the 
Civil  Service  Commission.  What  we  stated  above  also 
applies  to  the  Farm  Credit  Banks;  there  is  no  subsidy 
when  normal  costs  are  computed  on  a  static  basis  and 
a  dynamic  calculation  should  be  used  uniformly  or  not 

at  all.    Additionally,  we  must  point  out  that  the  number 
of  bank  employees  covered  by  Civil  Service  Retirement 
is  steadily  declining.    From  approximately  1600  covered 
employees  in  1959,  the  number  has  shrunk  to  approximately 
270  employees  today  and  will  probably  disappear  within 
20  years.    This  means  that  the  liability  for  these  employees 
and  retired  annuitants  of  the  banks  will  continue  to 
increase  and  that  receipts  for  covered  bank  employees 
will  continue  to  decrease.    The  significance  of  this 
"subsidy"  will  continue  to  decline  as  more  of  the  bank 
employees  reach  retirement  age. 

3.  Finally,  we  believe  that  the  assets  of  the  Civil  Service 
Retirement  fund  should  not  be  limited  by  law  to  invest- 
ment in  Federal  Government  securities.    During  the  1976 
calendar  year,  long-term  Treasury  bonds  ranged  in  price 
between  6.38  percent  and  7.01  percent,  and  long-term  new 
corporate  bonds  ranged  between  7.90  percent  and  9.00  percent. 
During  this  same  period,  intermediate  securities  of  the 

Farm  Credit  System  ranged  from  7.10  to  7.45  percent,  and 
long-term  Farm  Credit  System  securities  ranged  from  7.85 
to  7.95  percent.    When  these  rates  are  compared  to  the 
5.75  percent  rate  paid  on  the  Civil  Service  Retirement 
fund  in  1976,  we  question  if  the  fund  is  subsidizing  the 
Federal  Government  with  a  cheap  source  of  funds.  We 
believe  that  if  the  Tennessee  Valley  Authority  and  Federal 
Reserve  Board  can  diversify  the  investment  of  their 
retirement  funds,  the  Civil  Service  Retirement  fund  should 
be  allowed  to  do  likewise.    Health  and  life  insurance 
benefits  are  handled  by  private  carriers;  perhaps  a 
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consortium  of  private  insurance  companies  and  banks  could 
act  as  trustee  for  a  portion  of  the  fund  assets.  As 
a  minimum,  the  investment  policy  should  be  liberalized 
to  permit  investment  in  agency  securities  such  as  those 
issued  by  the  Farm  Credit  Banks. 


In  summary,  while  we  agree  with  most  of  the  conclusions  of  your  draft 
report,  we  oppose  using  a  dynamic  basis  for  estimating  normal  costs  for 
Farm  Credit  Administration  and  bank  employees,  while  a  static  basis  is 
used  for  all  other  agencies.    We  also  believe  that  consideration  should  be 
given  to  diversification  of  the  Civil  Service  Retirement  fund  assets. 
We  appreciate  the  opportunity  to  comment  on  your  draft  and  hope  that 
these  comments  will  be  useful. 

Sincerely, 


Governor 
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FEDERAL  NATIONAL  MORTGAGE  ASSOCIATION 

FTMStA 

F   Q  QOSL'NG 


April  29,  1977 


Mr.  Henry  Eschwege 

Director,  Community  and  Economic 

Development  Division 
U.  S.  General  Accounting  Office 
Washington,  DC  20548 

Dear  Mr.  Eschwege: 

We  appreciate  the  opportunity  to  comment  on  your  proposed 
report,   "Federal  Retirement  Systems:     Unrecognized  Cost, 
Inadequate  Funding  and  Inconsistent  Benefits."     Our  partial 
participation  in  the  Civil  Service  Retirement  System  is  with 
definite  restrictions,  and  our  contributions  to  the  Civil 
Service  Retirement  and  Disability  Fund  are  as  set  forth  in 
Section  309(d)(2)  of  the  Federal  National  Mortgage  Association 
Charter  Act   (12  U.S.C.   1723a (d)  (2) )  .  There  are  now  only  215 
of  our  1260  employees  who  are  subject  to  this  provision. 
FNMA's  own  retirement  plan  supplements  the  regular  social 
security  coverage  for  the  majority   (104  5)  of  our  employees. 

We  believe  that  your  review  is  substantive  and  timely,  but 
do  not  agree  with  the  conclusions  set  forth  in  the  proposed 
report.     The  concept  of  "dynamic  cost"  and  the  OMB  estimate 
(emphasis  added)    is  apparently  based  on  federal  agency 
experience,  which  should  not  include  FN MA.     The  report 
incorrectly  assumes  that  FNMA  employees'  wages  are  affected 
by  or  included  in  the  General  Schedule.     However,  since 
December  1,  1968,  administrative  adjustments  for  the  GS 
schedules  have  increased  66%  whereas  FNMA  adjustments  have 
totalled  46%.     This  43%  difference  would  represent  a  potentially 
significant  reduction  in  any  actuarial  computation  of  retirement 
liability.     The  OMB  directed  that  the  "dynamic"  normal  cost 
be  used  for  cost  accounting  purposes  under  OMB  Circular 
A076.1.     It  does  not  necessarily  follow  that  the  same  calculation 
should  be  used  in  funding  a  retirement  system.     Cost  accounting 
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for  determining  whether  or  not  agency  functions  should  be 
contracted  out  is  not  the  same  as  determining  how  many 
actual  dollars  should  be  contributed  to  a  retirement  fund, 
and  there  is  no  reason  why  they  should  be  treated  alike. 
The  dynamic  cost  figure  of  31.7%,  which  apparently  did  not 
come  from  any  independent  actuarial  study  by  GAO,  should  not 
be  applied  to  all  agencies  and  all  retirement  systems. 

We  were  pleased  to  be  able  to  review  your  draft  report  and 
thank  you  for  considering  our  comments.     We  would  appreciate 
your  sending  us  a  copy  of  the  final  report  you  will  submit 
to  Congress. 


Sincerely, 
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THE  POSTMASTER  GENERAL 
WMftlngton,  DC  20360 


June  3,  1977 


The  Honorable  Elmer  B.  Staats 
Comptroller  General  of  the 

United  States 
Room  7  000 

441  G.  Street,  N.W. 
Washington,  D.C.  20548 

Dear  Elmer: 

Thank  you  for  the  opportunity  to  comment  on  the  General 
Accounting  Office's  (GAO)  proposed  report  to  the  Congress 
on  Federal  Retirement  Systems. 

Perhaps  more  than  any  other  agency,  the  Postal  Service  is 
aware  that  funding  retirement  benefits  is  an  expensive  under- 
taking.    As  pointed  out  in  your  report,  we  are  presently  the 
only  agency  that  is  required  to  amortize  the  increases  in  the 
unfunded  liability  resulting  from  pay  increases.    We  believe 
our  retirement  financing  procedures  are  more  prudent  than  the 
financing  procedures  followed  generally.    We  feel  very  strongly 
that  our  financing  procedures  are  indeed  proper. 

Since  our  total  payments  to  the  retirement  system  were  just 
over  $1  billion  in  Fiscal  Year  1976,  and  we  employ  approxi- 
mately 25  percent  of  all  persons  covered  by  the  Civil  Service 
retirement  system,  we  are  necessarily  concerned  about  the 
impact  of  any  changes  to  the  existing  retirement  system. 
Moreover,  since  Postal  Reorganization,  we  have  paid  approxi- 
mately $6  billion  into  the  retirement  fund.    During  that  same 

reriod,  retired  postal  employees  have  received  approximately 
3  billion  in  benefits. 

Since  P.L.  93-349  was  enacted  in  July  1974,  the  Postal  Service 
has  been  regularly  paying  into  the  Civil  Service  Retirement 
and  Disability  Fund  substantial  amounts  over  and  above  the  14 
percent  so-called  static  normal  cost  of  the  retirement  system 
required  to  be  paid  by  other  agencies  and  their  employees. 
The  law  makes  the  Postal  Service  liable  for  additional  amounts 
sufficient  to  discharge  any  unfunded  liability  attributable  to 
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actions  of  the  Postal  Service  in  increasing,  either  through 
collective  bargaining  or  by  administrative  action,  the  pay 
of  postal  employees  on  which  benefits  are  computed. 

It  is  quite  clear  from  P.L.  9.3-349  itself,  as  well  as  from 
the  legislative  history,  that  the  Postal  Service  was  not  to 
be  made  liable  for  any  unfunded  liability  not  caused  by  the 
Postal  Service.    As  the  Senate  Committee  on  Post  Off ice  "and 
Civil  Service  stated  in  its  report  on  the  bill  that  was  subse- 
quently enacted  into  law:  "The  Postal  Service,  however,  would 
not  be  held  responsible  for  unfunded  liabilities  which  might 
be  created  by  an  Act  of  Congress".     S.  Rep.  No.  93-947,  93d 
Cong.,  2d  Sess.  3  (1974).     In  the  House  report  there  is  the 
following  unequivocal  statement:  "The  purpose  of  this  legisla- 
tion is  to  clearly  establish  the  responsibility  of  the  U.  S. 
Postal  Service  to  finance  the  increases  in  the  unfunded  liability 
of  the  Civil  Service  Retirement  and  Disability  fund,  caused  by 
administrative  action  of  the  Postal  Service,  as  apart  from 
increases  in  unfunded  liabilities  which  are  incurred  by  Act  of 
Congress". — H.R.  Rep.  No.  93-120,  93d  Cong.,  1st  Sess.  2  (1973) 
(Emphasis  added.) 

Even  though  the  Congress  clearly  and  unmistakably  limited  the 
Postal  Service's  unfunded  liability  to  that  caused  by  the 
Service  through  pay  increases,  and  even  though  Congress  speci- 
fically recognized  the  fact  that  there  is  other  unfunded 
liability  caused  by  acts  of  Congress,"  which  Congress  would 
fund,  the  GAO  draft  report  characterizes  this  liability  as  an 
"unrecognized  subsidy"  to  the  Postal  Service. 

This  characterization  is  not  really  apposite.    The  unfunded 
liability,  which  GAO  recommends  we  fund,  is  caused  largely  by 
cost-of-living  increases  granted  to  annuitants  pursuant  to  a 
statutory  formula  enacted  by  Congress.     It  discharges  no  legal 
obligation  of  the  Postal  Service  under  existing  law. 

We  fully  agree  with  the  principle  now  embodied  in  the  law  that 
postal  ratepayers  should  be  responsible  for  all  unfunded 
liability  costs  attributable  to  the  actions  of  the  Postal 
Service. 

The  Postal  Service  agrees  in  principle  with  the  concept  of 
using  "dynamic"  procedures  in  determining  the  amount  of  con- 
tributions it  should  make  to  the  retirement  fund.     However,  the 
latest  draft  of  a  Civil  Service  interagency  task  force  report 
indicates  that,  under  a  dynamic  funding  approach,  substantial 
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overfunding  could  be  possible.  Also,  the  assumptions  used 
to  compute  dynamic  costs,  particularly  the  inflation  factors, 
are  subject  to  significant  changes  which  could  make  contribu- 
tions highly  variable.  1/  Accordingly,  we  foresee  major  pro- 
blems in  any  funding  arrangement  that  could  cause  instability 
in  the  postal  ratemaking  process. 

As  pointed  out  on  pages  five  and  six  of  the  draft  report, 
there  are  a  number  of  dynamic  funding  estimates  that  have 
been  developed  by  both  the  Office  of  Management  and  Budget  (OMB) 
and  the  Civil  Service  Commission.     It  appears  that  the  draft 
report  uses  the  OMB's  estimate  of  24.7  percent  to  illustrate 
the  impact  of  dynamic  funding.     It  would  be  helpful  if  the 
final  GAO  report  were  to  state  exactly  which  funding  estimates 
and  assumptions  are  recommended  for  adoption  and  explain 
clearly  how  the  percentage  figures  were  derived.     This  is 
obviously  important  for  the  Postal  Service,  since,  according 
to  page  27  of  the  draft  report,  the  Postal  Service  under 
dynamic  funding  "would  have  had  to  come  up  with"  an  additional 
$1.2  billion  in  1976  to  fund  its  share  of  the  retirement  costs. 

We  understand  from  discussions  with  GAO  staff  members  that  the 
$1.2  billion  figure  includes  unfunded  liabilities  resulting 
from  cost-of-living  annuity  increases  granted  by  Congress  under 
5  U.S.C.   8340.     As  discussed  above,  such  liabilities  should 
under  present  law  be  funded  by  taxpayers  out  of  appropriated 
funds  rather  than  by  postal  ratepayers.     As  to  that  part  of 
the  $1.2  billion  that  would,  under  dynamic  funding  procedures, 
be  payable  by  the  Postal  Service  because  attributable  to  pay 
increases,   it  would  help  if  the  exact  dimensions  of  this  amount 
were  calculated  and  published  in  the  GAO  report.  Otherwise, 
neither  the  Congress  nor  the  Postal  Service  can  take  a  fully 
informed  position  on  the  merits  of  dynamic  funding  as  it  would 
affect  the  Postal  Service. 

The  GAO  suggests  that  the  difference  between  the  currently 
accruing  cost  of  Federal  retirement  systems  computed  on  a 
dynamic  basis  and  the  employee  contributions  be  charged  to 
agency  operations.     We  agree,  but  we  also  believe  that  it 
would  be  helpful  if  GAO  would  consider  and  incorporate  into 
the  report  additional  options  to  fund  retirement  liabilities. 


1/    We  assume  that  GAO  has  independently  verified  the  validity 
of  any  actuarial  data  or  assumptions  made  by  the  Civil 
Service  Commission  and  recognizes  this  potential  for  over- 
funding  on  a  dynamic  basis. 
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The  Postal  Service  shares  the  concern  of  the  General  Account- 
ing Office  about  the  rising  costs  and  inequities  in  Federal 
retirement  programs.    Our  concern  is  that  no  new  inequities 
be  created  as  a  result  of  your  report,  which  would  affect 
postal  customers.    But  we  strongly  agree  that  more  responsible 
practices  in  regard  to  adequate  financing  of  retirement  plans 
should  be  developed,  agreed  upon  by  the  Congress,  and  placed 
into  effect  forthwith. 


Sincerely, 


Benjamin  F.  Bailar 
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THE  DISTRICT  OF  COLUMBIA 


WALTER  E.  WASHINGTON 

Mayor 


WASHINGTON,  D.  C.  20004 


MAY  19  1977 


Mr.  Victor  L.  Lowe,  Director 
General  Government  Division 
U.  S.  General  Accounting  Office 
Washington,  D.  C.  20548 

Dear  Mr.  Lowe: 

Thank  you  for  the  opportunity  to  comment  on  your  draft  report 
entitled,  "Federal  Retirement  Systems:  Unrecognized  Cost, 
Inadequate  Funding,  and  Inconsistent  Benefits." 

The  report  examines  a  number  of  significant  policy  questions 
concerning  the  financing  and  benefit  provisions  of  Federal  pension 
plans.    The  District  of  Columbia  is  included  in  the  study  because 
about  60  percent  of  the  District  workforce  --  employees  hired 
under  the  General  Schedule  and  Wage  System       are  enrolled  in 
the  Federal  Civil  Service  Retirement  System.    Thus,  issues  aris- 
ing from  that  retirement  program  also  impact  the  District  Govern- 
ment by  virtue  of  City  employee  membership  in  the  Civil  Service 
system. 

The  report  notes  that  existing  statutes  require  the  Federal 
Government  to  make  multi-billion  dollar  payments  to  the  Civil 
Service  fund  each  year  to  finance  pension  liabilities  that  are  not 
being  met  through  the  seven  percent  matching  contributions  from 
Federal  agencies  and  their  employees.    Even  with  the  additional 
payments,  the  Civil  Service  Retirement  System  faces  massive  un- 
funded liabilities,  estimated  at  $107  billion  during  the  last  fiscal 
year  alone. 
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While  the  unchecked  growth  in  unfunded  liabilities  is  the  primary 
issue  confronting  the  Civil  Service  program,  the  report  questions 
whether  current  financing  policies  are  fair,  especially  in  the  case 
of  agencies  like  the  District  Government  which  derive  a  sub- 
stantial portion  of  operating  revenues  from  sources  outside  the 
Federal  budget.    Since  those  agencies  are  generally  intended  to  be 
self-sustaining,  the  report  suggests  they  should  contribute  the  full 
cost  of  annual  liability  accruals  through  employer  and  employee 
payments.    When  those  payments  do  not  cover  all  benefits  earned, 
as  at  present,  Federal  taxpayers  must  make  up  the  difference,  a 
situation  that  could  produce  inequities  in  the  incidence  of  pension 
financing  burdens.    As  a  result.  Federal  funds  used  to  meet  a 
portion  of  annual  pension  costs  may  constitute  a  "hidden  subsidy1 
to  self-supporting  agencies.    The  report  estimates  District  con- 
tributions in  fiscal  1976  fell  $72  million  below  the  level  required 
to  cover  all  benefits  earned  by  active  employees. 

This  issue  came  to  our  attention  in  June  of  last  year  in  a  report  to 
the  Senate  Committee  on  the  District  of  Columbia  prepared  by  the 
public  accounting  "firm  of  Arthur  Andersen  and  Company.  That 
study  also  estimated  the  amount  of  Civil  Service  pension  liabilities 
that  are  not  being  reflected  in  the  normal  matching  contributions. 
However,  the  Andersen  report  cautioned  against  simply  applying  to 
the  District  the  same  actuarial  factors  developed  for  the  entire 
Civil  Service  system.    "To  properly  evaluate  the  actual  normal 
cost  for  the  District,  "  the  report  concluded,  "a  separate  actuarial 
study  must  be  performed  so  that  only  actual  District  employee  ex- 
perience is  considered"  (Volume  DC,  page  45). 

Herein  lies  one  of  our  concerns  with  the  draft  report.  Because 
employment  and  retirement  practices  are  impacted  by  several 
factors  resulting  from  inherent  differences  between  the  District 
Government  and  Federal  agencies,  it  is  questionable  to  assume 
that  District  employees  are  earning  pension  benefits  at  the  same 
average  rate  as  all  Federal  Civil  Service  employees.    As  the 
Arthur  Andersen  study  noted,  a  complete  actuarial  analysis  would 
be  needed  to  verify  that  assumption.    Thus,  I  urge  you  to  include 
in  the  report  a  recommendation  that  separate  actuarial  statistics 
be  developed  for  the  District  and  other  agencies  in  the  Federal 
Civil  Service  before  they  are  charged  the  full  amount  of  currently 
accruing  pension  costs. 
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Aside  from  actuarial  considerations,  there  is  a  broader  policy 
question  regarding  the  appropriate  division  of  financing  responsi- 
bility between  the  Federal  Government  and  the  individual  agencies 
whose  employees  subscribe  to  the  Civil  Service  system.    While  many 
provisions  of  the  Civil  Service  retirement  program  should  be 
financed  entirely  from  employer  and  employee  contributions,  there 
are  grounds  for  continuing  to  meet  certain  costs  on  a  system-wide 
basis  through  direct  Federal  appropriations.    One  clear-cut  ex- 
ample is  the  benefit  giving  employees  Civil  Service  credit  for  prior 
military  service.    Since  that  benefit  is  for  service  to  the  nation  as 
a  whole,  it  is  reasonable  to  pay  for  military  service  credits  directly 
from  the  U.S.  Treasury,  rather  than  allocating  those  costs  to 
individual  agencies  such  as  the  District  Government. 

More  difficult  issues  must  be  considered  in  dealing  with  the  impact 
of  pay  raises,  benefit  liberalizations  and  cost-of-living  pension  ad- 
justments, none  of  which  is  currently  included  in  the  formula  for 
employer  and  employee  contributions.    There  is  merit  in  the  argu- 
ment that  individual  agencies,  such  as  the  District,  can  do  little  to 
influence  the  directon  of  costs  in  these  areas.    Since  agencies 
typically  do  not  have  the  option  to  accept  or  reject  Congressionally 
approved  pay  and  benefit  improvements  or  the  power  to  control  in- 
flationary trends,  the  Federal  Government  might  well  choose  to 
continue  treating  these  liabilities  as  a  system-wide  expense,  not 
charged  to  employing  agencies  as  part  of  the  contribution  formula. 
Extending  Civil  Service  eligibility  to  new  groups  of  employees  could 
also  be  financed  in  this  manner  if  it  creates  a  substantial  past 
service  liability. 

In  conclusion,  I  found  the  report  a  comprehensive  and  thoughtful 
treatment  of  rather  complex  issues  in  Federal  retirement  policy. 
I  appreciate  the  opportunity  to  comment  on  the  draft  report  prior 
to  its  official  release. 


/  Sincerely  yours, 


Walter  E.  Washington 
Mayor 
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Preface 

The  Department  of  Labor  has  been  involved  in  the 
area  of  private  employee  benefit  plans  for  many  years. 
Interest  in  the  area  of  public  plans  largely  developed 
after  passage  of  the  Employee  Retirement  Income  Security 
Act  of  1974,  which'  calls  for  policy  and  research  work 
on  public  plans.     As  a  part  of  its  fact  finding  efforts, 
the  Office  of  Policy  Planning  and  Research  held  a  one- 
day  conference  on  public  plans  in  November,  1976.  The 
development  of  this  bibliography  is  one  of  the  results 
of  that  meeting,  and  the  contribution  of  participants 
in  that  conference  is  gratefully  acknowledged. 

The  bibliography  covers  pension  plans  for  public 
employees,  that  is,  employees  of  state  and  local 
governments  in  the  United  States.     Materials  on  federal 
civil  service  pensions  and  military  pensions  are  not 
included . 

Arrangement  of  the  bibliography  is  by  broad 
subject  headings  with  subdivisions  for  the  larger 
subjects . 

Books,  pamphlets,  papers,  magazine  and  newspaper 
articles  are  included.     Most  of  the  newspaper  refer- 
ences came  from  the  Information  Bank  and  are  listed 


in  chronological  order  at  the  end  of  each  subject 
section  in  the  bibliography. 

The  time  period  covered  is,  generally  speaking, 
from  about  1950  to  April  1977,  except  for  the  news- 
paper references  from  the  Information  Bank  which 
include  only  1975  and  1977. 

Many  sources  have  been  searched  in  the  compila- 
tion of  this  bibliography,  including  the  data  bases 
of  Bibliographic  Retrieval  Services,  Inc.  which  have 
been  added  to  the  library  recently. 

The  bibliography  incorporates  most  of  the 
references  in  an  earlier  work  published  by  the  Tax 
Foundation:     Research  Bibliography  no. 63,  Pension 
Systems  for  State  and  Local  Employees.     In  addition, 
material  provided  by  Ray  Schmitt  of  the  Library  of 
Congress  has  been  included.     Both  of  these  contribu- 
tions are  gratefully  acknowledged. 

Several  items  in  the  bibliography  might  have  been 
entered  appropriately  in  more  than  one  subject  section. 
Some  rules  governing  arrangement  were  followed.  Each 
item  is  listed  once,  and  has  been  put  in  the  section 
to  which  it  was  thought  to  be  most  applicable.  Items 
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in  the  "General "  sections  include  both  works  that  are 
broad-ranging  and  works  on  topics  for  which  a  more 
specific  heading  was  not  appropriate. 

An  item  dealing  exclusively  with  police,  fire- 
persons  or  teachers  was  placed  under  those  headings 
regardless  of  the  nature  of  its  content.  Similarly 
items  concerning  any  aspect  of  social  security  will  be 
found  in  the  section  on  Social  Security.     The  Policy 
and  Legislation  section  contains  items  dealing  with 
policy  recommendations  and  legislation  on  public 
pensions . 

The  bibliography  is  issued  as  a  joint  project  of 
the  Office  of  Policy  Planning  and  Research  (OPPR) , 
Pension  and  Welfare  Benefit  Programs,  and  the  Library, 
Office  of  the  Assistant  Secretary  for  Administration 
and  Management.     Dr.  William  N .  Thompson,  OPPR,  and 
Elizabeth  Van  Staaveren  and  Florence  Goemaat  of  the 
Library,  staffed  preparation  of  the  bibliography,  and 
their  work  is  gratefully  acknowledged. 

Dallas  L.  Salisbury 
Acting  Director 
Office  of  Policy 
Planning  and  Research, 
Pension  and  Welfare  Benefit 
Programs 
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I.  General 
Books  and  Articles 


Allen,  Everett  T.,  Melone,  Joseph  J.  and  Jerry  S. 
Rosenbloom.  Pension  planning;  pensions, 

profit  sharing,  and  other  deferred  compensation 
plans.  Homewood,   Illinois,  Richard  D.  Irwin, 

3rd  ed.  ,  1976  .         423  p. 

A  general  textbook  applicable  to  both  private 
and  public  plans. 

American  Council  of  Life  Insurance.  Pension 
facts.  New  York.  Issued  annually. 

HD7106.U6P523 
Includes  data  on  state  and  local  government 
employee  plans. 

Issues  prior  to  1976  published  by  the  Council 
under  its  earlier  name:  Institute  of  Life  In- 
surance . 

Armbrister,  T.  Public  pension  plans — a  nation- 

wide scandal.  (In  Reader's  digest,  Mar.  1976 

'v. 108,  p. 49-53) 

Aronson,  Albert  H .  A  new  look  at  retirement 

plans;   can  we  reduce  the  number  of  separate 
retirement  systems,  maintain  the  purchasing  power 
of  pensions?  (In  Public  personnel  review, 

Jan.  1958,  v. 19,  p. 31-38) 

Bleakney,  Thomas  P.  Problems  and  issues  in  pub- 

lic employee  retirement  systems  [conference  paper 
with  discussion]  (In  Journel  of  risk  and 

insurance,  Mar.  1973  ,  v. 40,  p. 39-53) 

Bleakney,  Thomas  P.         Retirement  systems  for  public 
employees.  Homewood,   111.,  Published  for  the 

Pension  Research  Council,  Wharton  School  of  the 
University  of  Pennsylvania,  by  R.D.   Irwin  [1972] 
205  p.  JS361  B54 

Includes  bibliographical  references. 

Contractual  rights  of  public  employees  in  retirement 
annuities  cannot  be  impaired  by  adoption  of  new 
mortality  tables   [3irnbaum  v.  New  York  State 
Teachers'   Retirement  System.  176  NYS  2d  984] 
(In  Syracuse  law  review,  Fall  1958,  v. 10,  p. 128) 
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I.  General  -  Books  and  Articles  -  continued 


Cox,  Irene.  Handbook  of  public  income  transfer 

programs;   a  staff  study  prepared  for  the  use  of 
the  Subcommittee  on  Fiscal  Policy  of  the  Joint 
Economic  Committee,  Congress  of  the  United  States 
Washington,  U.S.  Govt.  Print.  Off.,  1972.  336p 
(Studies  in  public  welfare,  paper  no. 2) 

Joint  Committee  Print,  92d  Cong.,  2d  sess. 
Bibliography:  p. 334-336. 

Includes  a  section  on  state  and  local  programs 
including  government  employee  retirement. 

DeLesseps,  Suzanne.  Pension  problems. 

[Washington]  Editorial  Research  Reports, 

1976.         365-382  p.  (Editorial  research 

reports,  1976,  v.l,  no. 19) 

Partial  contents. — Difficulties  in  the  public 
sector. — Development  of  private  pensions. — Pros- 
pects for  retirement  security. 

Dependents  of  public  pensioners:  the  forgotten 

spouse.  (In  Clearinghouse  review,  Feb.  1976, 

v.9,  p. 694-702) 

Financing  retirement:  public  and  private;  Tax  Founda 
tion's  23rd  national  conference.  New  York, 

Tax  Foundation,  1972.  56p. 

Proceedings  of  the  conference  held  Nov.  30th, 
1971  in  New  York,  sponsored  by  the  Tax  Foundation 

Griffiths,  Martha  W.  Public  pensions:  growth 

and  impact.  '  (In  Tax  review,  Jan.  1972,  v. 33, 
p. 1-4) 

Haneberg,  R.L.  Issues,  not  answers,  for  public 

employee  plans.  (In  Trusts  &  states,  July 

and  Aug.   1973,  v. 112,  p. 514-517,  586-589) 

Harper,  John  H.  State  and  local  pension  funds 

1970.  Washington,  Investment  Bankers  Association 
of  America,  1970.         93  p. 

Inconsistency  of  IRS  qualification  policy  for  public 
funds  is  shown.    (In  Pensions  and  investments, 
June  21,   1976,  v. 4,  o.24) 
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I.  General  -  3ooks  and  Articles  -  continued 


Johnson,  G.E.  Balance  between  public,  private 

pensions  needed.  (In  National  underwriter 

(Life  and  health  insurance)  Jan.  28,  1967,  v. 71, 
p.l) 

Jump,  Bernard.  State  and  local  employee  pension 

plans:  watching  for  problems.  Columbus,  Ohio, 

Academy  for  Contemporary  Problems,  1976.        13  p. 

JK  2474  J85 

"...warns  that  state  and  local  governments  which 
skip  payments  into  employee  retirement  plans  in 
order  to  balance  their  budgets  may  jeopardize  the 
long-run  fiscal  integrity  of  their  jurisdictions. 
...urged  consideration  of  bringing  underfunded 
local  pension  plans  into  state  operation." — LMRS 
newsletter,  Jan.  1977,  p. 6. 

Author  is  Professor  of  Public  Administration, 
Syracuse  University. 

Kaplan,  H.E.  U.S.  studies  pension  plans:  conclu- 

sions of  committee  report  on  23  retirement  funds 
may  serve  as  guide' for  state  and  local  government 
units.    (In  National  municipal  review,  Sept.  1954, 
v.43,  p. 394-397) 

Krislov,  Joseph.  Early  retirement  provisions  of 

State  and  local  government  retirement  systems. 
Washington,  U.S.  Social  Security  Administration, 
Office  of  Research  and  Statistics,  1966.    •     [5]  p. 
(Research  and  statistics  notes,  1966,  2) 

Labor  act  court  decision  seen  tied  to  future  of 
public  fund  reform  law.  (In  Pensions  and 

investments,  Aug.  4  ,  1975  ,  v. 3,  p. 4) 

LaiMotta,  Joseph  M .  The  uphill  struggle  to  secure 

the  future  of  public  employees.     Public  pension 
plans:   status  report  from  U.S.  statehouses.  (In 
Pension  world,  Aug.  1975,  v. 11,  p. 17-20) 

Livingston,  Helen.  Public  retirement  systems 

[major  systems,  both  federal  and  state,  and  the 
application  of  federal  systems  to  non-governmental 
employees]    (In  State  government,  Feb.  1952  ,  v. 25, 
p. 39-42) 
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McCamman,  Dorothy.  Retirement  protection  for 

state  and  local  employees:  ten  years  of  growth 
[data  for  1942-1952]  (In  Social  security 

bulletin,  May  1953,  p. 3-10+) 

McGrew,  J.W.  Pension  problem  areas  [objectives, 

costs,  and  contributions]  (In  New  Jersey 

municipalities,  May  1954,  p. 9-12+) 

Mackin,  John  P.  Protecting  purchasing  power  in 

retirement;  a  study  of  public  employee  retirement 
systems.  New  York,  Fleet  Academic  Editions, 

Inc.    [1971]       249  p.  JK791.M3 

Maxwell,  James  A.  Characteristics  of  state  and 

local  trust  funds.  (In  Ott,  David  J.  [and 

others]  State-local  finances  in  the  last 

half  of  the  1970 's.  Washington,  American 

Enterprise  Institute  for  Public  Policy  Research, 
1975.  p. 35-61) 

Metz,  Joseph  G.  Public  employee  pensions:  pros- 

pects for  the  future.  (In  Tax  review,  July 

1974,  v.35,  p. 27-30) 

Mueller,  M.S.  Retirement  plans  for  state  and 

local  employees.  (In  Monthly  labor  review, 

Nov.   1961,  v.84,  p. 1191-1199) 

Municipal  corporations — act  changing  pension — right 
of  pensioner  to  pension.  [Police  Pension  Bd. 

v.  Denny  (Ariz.)  330  P  2d  1]  (In  Boston 

University  law  review  Winter  1959,  v. 39,  p. 110) 

Municipal  Finance  Officers  Association.-  Committee 
on  Public  Employee  Retirement  Administration. 
Retirement  plans  for  public  employees:  basic 
principals  and  essential  provisions  governing 
retirement  Dlanning  for  public  employees. 
Chicago,  1958.         46  p. 

Municipal  Finance  Officers  Association  of  the  United 
States  and  Canada.     Committee  on  Public  Employee 
Retirement  Administration.  Retirement 
proceedings:  papers  presented  at  the  annual 
conference.  Chicago,  The  Association. 

Issued  annually  since  1940. 
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The  numbers  game — phantom  pensions.  (In  Forbes, 

June  15,  1974,  v. 115,  p. 66) 

Open  forum:  public  employee  plans.  (In  Confer- 

ence of  Actuaries  in  Public  Practice.  Proceedings, 
1975-1976.  Chicago,  1976.  p. 423-430) 

Pension  problem  in  the  United  States.  (In 

Monthly  labor  review,  Mar.  1953,  v. 76,  p. 245-248) 

Perham,  John  C.  The  mess  in  public  pensions. 

(In  Dun's  review,  Mar.  1976  ,  v. 107,  p".48-50) 

Public  employee  pensions  in  times  of  fiscal  distress. 
(In  Harvard  law  review,  Mar.  1977,  v. 90,  p.992- 
1017) 

"This  note  surveys  the  litigation  challenging 
these  efforts   [calling  into  question  the  protec- 
tion afforded  public  employee  pensions] ,  and  seeks 
to  define  the  employee's  right  to  his  pension  and 
the  standards  which  should  govern  the  investment 
of  public  employee  pension  funds.  Part  I  focuses 
on  the  problems  arising  from  legislation  reducing 
pension  benefits;  Part  II  discusses  the  permissi- 
bility of  investing  these  funds  in  financially 
troubled  governmental  bodies." — p. 993. 
Public  employee  retirement  plans   [a  series  of  ar- 
ticles] (In  Municipal  finance,  Feb.  1966, 
v.38,  p. 101-115  and  May  1966,  v. 38,  p. 135-150) 

Public  employees  lose  leverage.  (In  Business 

week,  Dec.  22,  1975,  no.   2412,  p. 15) 

Public  service  pensioners:  the  state's  obligation. 
(In  Economist,  May  16,  1959,  v. 191,  p. 614) 

Roscow,  J. P.  The  questions  facing  public  pension 

plans.  (In  Pension  and  welfare  news,  v.  10, 

Aug.  1974,  p.  38+;  Sept.  1974,  p. 31-32+)  Con- 
tents -  pt.  1  the  major  public  plans.  -  pt.  2  the 
smaller  public  plans. 

Ross,  Kenneth  H.  Problems  and  issues  in  public 

employee  retirement  systems:  discussion.  (In 
Journal  of  risk  and  insurance,  Mar.  1973,  v. 40, 
p. 48-49) 
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Rothman,  D.  Pensions:  future  security  or  doomsday 

machine?  (In  Management  review,  Jan.  1976, 

v.65,  p. 54-57) 

Segal   (Martin  E.)  and  Company,  Inc.  Employee 
benefits  factbook.  Harry  Gersh,  editor. 
New  York,  Fleet  Academic  Editions. 

Revised  editions  issued  at  intervals. 

State/municipal  pension  funds.  (In  Pensions  & 

investments,  Oct.  7,  1974  (special  issue)) 

State,  provincial,  and  municipal  employee  pension 
plans:  financing  and  other  problems;  [panel 
discussion.]  (In  Society  of  Actuaries. 

Transactions,  1972,  no.l  p.D465-D487) 

HG8754.A6  1972  no.l 

Supreme  Court  decision  hardly  fazes  public  fund 
reform  efforts.  (In  Pensions  and  invest- 

ments, July  5,  1976,  v. 4,  p. 4) 

Tax  Foundation,  New  York.  Employee  pension  sys- 

tems in  state  and  local  government.  New  York, 

1976.  68  p.  (Its  Research  publication  (new 

series)  no. 33) 

Tax  Foundation,  New  York.  State  and  local  em- 
ployee pension  systems;  a  summary.  New  York, 
1969.  12  p. 

Tax  Foundation,  New  York.  State  and  local  em- 
ployee pension  systems.  New  York  [1969] 
64  p.            (Its  Research  publication  22, 
New  series)  JK2474.T3 
A  summary  edition  (12  p.)  was  also  issued. 

Testimony  before  Dent's  panel  hits  public  fund  reform 
concept.  (In  Pensions  &  investments,  Nov.  10, 

1975,  v.3,  p. 2) 

Tilove,  Robert.  Current  and  future  trends — can 

public  funds  make  the  necessary  changes.  (In 
Pension  world,  Aug.   1976  ,  v. 12,  p.  37-46+) 

Tilove,  Robert.  Public  employee  pension  funds. 

New  York,  Columbia  University  Press,  1976.         370  p. 
"A  Twentieth  Century  Fund  report." 
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I.  General  -  Books  and  Articles  -  continued 


U.S.  Bureau  of  the  Census.  Employee-retirement 

systems  of  State  and  local  governments. 

[Washington,  1968]       59  p.  (Its  Census 

of  governments,  1967,  v. 6,  no. 2)  1967  v. 6 

no. 2  HA203.G73 

U.S.  Bureau  of  the  Census.  1972  census  of 

governments,  vol.6,  Topical  studies;   no.  1, 
Employee  retirement  systems  of  state  and  local 
governments.  [Washington]   1973.         56  p. 

HA203  G73  1972  v. 6  no . 1 
"Provides  findings  of  this  census  concerning 
membership,  receipts,  beneficiaries  and  benefit 
payments,  and  financial  assets  of  employee- 
retirement  systems  for  State  and  local  government 
employees . M 

U.S.  Congress.  House.  Committee  on  Education  and 

Labor.  Interim  report  of  activities  of  the  Pension 
Task  Force  of  the  Subcommittee  on  Labor  Standards. 
Washington,  U.S.  Govt.  Print.  Off.,  1976.         207  p. 
(House  Committee  Print.,  94th  Cong.) 

Includes  analyses  of  governmental  pension  plans 
of  State  and  local  governments  in  Illinois, 
New  York  and  Hawaii,  prepared  by  Howard  M.  Zaritsky. 

U.S.  Congress.  House.  Committee  on  Education  and 
Labor.  The  Public  Service  Employee  Retirement 
Income  Security  Act  of  1975;  hearings,  94th 
Congress,  1st  session,  on  H.R.  9155   [and]  H.R. 
808.  Washington,  U.S.  Govt.  Print.  Off.,  1976. 

839  p. 

Hearings  held  Sept.  17-Nov.  15,  1975,  in  various 
cities,  on  legislative  proposals  for  regulation  of 
public  sector  pension  plans. 

Use  paychecks  to  save  pensions.  (In  Business 

insurance  May  3  ,  1976  ,  v. 10,  p. 31) 

Winters,  Alice  A.  Judicial  retirement  and  pen- 

sion plans.  Forward  by  Harold  R.  Medina. 
Chicago,  American  Judicature  Society,  1961. 
117  p. 
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I.  General -Newspapers 


New  York  Times,  Jan.  1,  1976,  p. 32,  col. 4. 

"Jerry  War f ,  pres.  of  Amer .  Federation  of  State 
County  and  Munic  Employes,  urges  Cong  to  investi- 
gate pension  plans  affecting  state  and  local  govt, 
workers;  says  Employee  Retirement  Income  Security 
Act  of  '74  requires  such  a  study." 

New  York  Times,  Jan.  14,  1976,  p. 51,  col. 5. 

"Sen.  Thomas  F.  Eagleton  says  that  pension  obli- 
gations of  all  levels  of  govt,  are  'financial 
timebomb. " 

American  Banker,  Jan.  14,  1976,  p. 3,  col. 2. 

"Sen.  Thomas  F.  Eagleton  assets  NYC  fiscal 
crisis  forces  examination  of  rising  pension  plan 
costs  elsewhere;   holds  audits  would  reveal  size 
of  pension  debt,  availability  of  resources  and 
reliability  of  estimates." 

Washington  Post,  Jan.  14,  1976,  p. 4,  col. 10. 

"Sen.  Thomas  Eagleton  proposes  pension  reforms 
including  raising  retirement  age,  banning  multiple 
pensions  and  greater  advance  funding;  Eagleton 
cites  statistics  including  fact  that  average 
military  retirement  pay  is  twice  active  duty 
salary. " 

New  York  Times,  Feb.  22  ,  1976  ,  p. 4,  col. 7. 

"UFT  ad,   in  form  of  column  by  Pres.  Albert  Shanker, 
holds  public  employee  pension  plans  have  been  made 
scapegoat  for  state  and  local  govt,  financial 
crises:  calls  for  steps  to  protect  plans." 
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I. A.     State  Plans  -  Books  and  Articles 


Hayman,  Donald  B.       Retirement  and  ethics:  should 
misconduct  disqualify  a  state  employee  for  a 
pension?       (In  Popular  government,  Mar.  1958, 
v.24,  p. 12-15) . 

National  Association  of  State  Retirement  Adminis- 
trators, Survey  of  state  retirement  systems. 
Issued  biennially.       Association  address:  c/o 
Employees  Retirement  System  of  Alabama,   64  N. 
Union  St.,  Rm.   756,  Montgomery,  Ala.  36104. 

State  exclusion  of  aliens  from  old-age  pension  funds. 
(In  Columbia  journal  of  transnational  law,  Fall 
197i,  v.10,  p.  442+) 

State  retirement  pensions.       (In  Solictors'  journal, 
Sept.   8,  1956,  v. 100,  p. 656) 

Survey  of  state  retirement  systems.       (In  Pension  world, 
each  Aug.   issue,  beginning  with  Aug.  1974,  v. 10) 

Usually  includes  analysis  of  assets;  listing  of 
stocks  held;   top  stocks,  by  number  of  shares  held; 
favorites,  by  number  of  funds  holding. 

Wisconsin  Retirement  Research  Committee.  Questions 
relative  to  the  negotiation  of  retirement  provisions 
by  individual  bargaining  units  in  a  statewide  retire 
ment  system.  Madison, 
1974.  '      17  p.     (Staff  reoort  no. 30-1974) 
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I.B.  Local  Plans  -  Books  and  Articles 


Burnett,  Inslee.       Retirement  plans  for  municipal 
employees   [with  some  emphasis  on  participation 
in  the  Tennessee  state  retirement  system]  (In 
Tennessee  town  and  city,  Oct.  1963,  v. 14,  p. 13-16) 

A  cities  sampler:     how  much  pension  money  do  they  have, 
in  what  and  who  runs  it?     [municipal  employees' 
retirement  funds  of  leading  United  States  cities] 
(In  Institutional  investor,  Mar.  1974  ,  v. 8,  p.  70-73  ) 

City  pension  plans  go  deeoer  in  the  hole.       (In  Business 
week,  Sept.  15,  1975,  p. 80-81) 

Clark,  Albert  H.     Municipal  retirement  systems:  an 

objective  view   [administration,  benefits,  financing, 
coverage]      (In  Jounal  of  the  American  Society  of 
Chartered  Life  Underwriters,  Summer  1961,  v. 15, 
p. 199-208) 

A  different  type  of  retirement  plan.       (In  Nation's 
cities,  Aug.  1974,  v. 12,  p. 23+) 

"The  National  League  of  Cities  joins  other 
national  groups  in  co-sponsoring  ICMA's  [Inter- 
national City  Management  Association]  deferred 
compensation  retirement  plan."' 

Farrell,  Lawrence  L.       Michigan  municipal  employees' 
retirement  system  [state  and  locally  administered 
municipal  retirement  systems]      (In  Michigan  munici- 
pal review,  Mar.  1964,  v. 37,  ?. 59-60) 
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I.B.  Local  Plans  -  Books  and  Articles  -  continued 


Fillmore,  D.H.      Legal  problems  posed  by  a  municipal 
retirement  system:     discussion  of  municipal  employee 
retirement  plans.     (In  National  Institute  of  Municipal 
Law  Officers.     Municipalities  and  the  law  in  action, 
1950;  proceedings  of  the  1949  annual  conference, 
p. 220-234) 

Friend,  Edward  H.  &  Company 

First  national  survey  of  employee  benefits  for  full- 
time  personnel  of  U.S.  municipalities.  Special 
report:  a  spotlight  on  city  employee  benefits. 
[Washington,  Labor-Mangemen t  Relations  Service 
of  the  National  League  of  Cities,  United  States 
Conference  of  Mayors,  National  Association  of 
Counties,  1972]      [46]p.       JS .  361  F6. 

Friend,  Edward  H.  &  Company.       Second  (1973)  national 
survey  of  employee  benefits  for  full-time  personnel 
of  U.S.  municipalities.        Washington,  Labor-Manage- 
ment Relations  Service  of  the  National  League  of 
Cities,  United  States  Conference  of  Mayors,  National 
Association  of  Counties,  1974.         62  p. 

Gorham,  Dean.       Review  of  the  progress  of  the  Texas 
municipal  retirement  system.     (In  Texas  municipali- 
ties, Mar.  1951,  v. 38,  p. 69-72) 

Address  before  the  Municipal  Finance  Officers' 
Association,  San  Antonio,  Tex.,  Oct.  23,  1950. 

Howard,  William  M.       Retirement  plans  for  small 

municipalities.         (In  Economic  leaflets)  [Univ. 
of  Florida]     June  1958  ,  v. 17,  p. 1-4) 

Ittner ,  Ruth  and  Jack  A.  Cameron.       Comparison  of 
public  employee  retirement  systems  in  the  State 
of  Washington.        Olympia,  Wash.,  Distributed  by 
Public  Pension  Commission,  1970.  43  p.  (University 
of  Washington  (State).  University  Institute  of 
Governmental  Research.     Technical  memorandum, 
no.l)  JK9260.P4I8 

Kendall,  Gaynor.       What  legal  problems  do  municipal 
retirement  systems  pose   [with  reference  to  Texas] 
(In  Texas  municipalities,  Feb.  1951,  v. 38,  p. 48-50+)' 
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I.B.  Local  Plans  -  Books  and  Articles  -  continued 


League  of  Virginia  Municipalities.      Pension  and 
disability  plans  in  Virginia  cities  and  towns. 
Richmond,   1957.       6  p.       (Report  no. 401) 

Lewis,  Robert  S.       Retirement  systems  for  [Pennsylvania 
borough  employees:     soundly  administered  retirement 
programs  yield  benefits  to  boroughs.     (In  Borough 
bulletin  [official  publication  of  the  Pa.  State 
Association  of  Boroughs]  Oct.  1957,  v. 40,  p. 6-8) 

Mathewson,  Kent.       A  retirement  plan  for  career 

managers?  perhaps  the  retirement  needs  of  career 
city  managers  can  be  met  by  an  annuity  and  life 
insurance  policy  paid  by  the  employer  and  transfer- 
able to  any  other  city.         (In  Public  Management, 
Mar.  1958,  v. 40,  p. 54-56) 

More  cities  adopt  retirement  systems.       (In  American  city, 
June  1950,  v. 65,  p. 143) 

Moulton,  Frank  V.       Minnesota's  public  pension  dilemma. 
(In  Minnesota  municipalities,  Dec.  1956  ,  v. 41, 
p. 333-335  ) 

Moulton,  Frank  V.       The  public  employee  pension  situation 
in  Minnesota:     a  preliminary  view.     (In  Minnesota 
municipalities,  Oct.  1958  ,  v. 43,  p. 269-272) 

Municipal  Finance  Officers  Association  of  the  United 
States  and  Canada.     Committee  on  Public  Employee 
Retirement  Administration.       MFOA  retirement  sample. 
Chicago     [1973?]       113p.    (Loose-leaf  for  updating) 

Municipal  retirement  systems   [Pennsylvania;  addresses] 
(In  Borough  bulletin,  Nov.  1957,  v. 40,  p. 10-12) 

Contents . -Municipal  retirement  systems,  by 
Clarence  H.  Clasper .-Retirement  systems  from  an  acturial 
viewpoint,  by  Kenneth  H.  Ross. -Police  retirement,  by 
Elbridge  P.  Bragdon. 

Patterson,  Thomas.       Municipal  officials  look  for  a 
catch  in  this  pension  plan  but  can't  find  one. 
[New  Toronto,  Ont.]        (In  Civic  administration, 
Oct.   1950,   p. 47-49) 
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.B.  Local  Plans  -  Books  and  Articles  -  continued 


Peck,  S.H.       Solving  the  municipal  retirement  problem. 
(In  American  city,  Feb.  1963,  v. 78,  p. 141+) 

Present,  Phillip  E.       Policy  decision  and  administra- 
tion of  local  government  pension-plans.  (Govern- 
mental finance,  Feb.   1975,  v. 4,  p. 44-48) 

Roberts,  G.L.  and  Ann  Maginnis.       County  retirement 
systems  in  Pennsylvania.       (In  Pennsylvania  Depart- 
ment of  Internal  Affairs  monthly  bulletin,  Jan.  1951, 
p. 10-11) 

Siegel,  Conrad  M . ,  Inc.       Report  on  borough,  town  and 
and  township  pension  funds  of  the  Commonwealth  of 
Pennsylvania.       Harrisburg,  1975.       28  p. 

Survey  of  municipal  employee  retirement  systems. 
(In  Pension  world) 

An  annual  survey:     1st.,   in  Pension  and  Welfare 
news,  Sept.  1974,  v. 10,  p. 10+;  2d,   in  Pension  world, 
Sept.  1975,  v.ll,  p. 34+;  3d,   in  Pension  world, 
Apr.  1976,  v.12,  p. 12+;   4th,   in  Pension  world, 
Apr.   1977,  v.13,  p. 17+. 

Tennessee.     University.     Bureau  of  Public 

Administration.     Service  and  security:  muni- 
cipal retirement  in  Tennessee,  by  F.A.  Lewis 
and  Thomas  Payne.     Knoxville  1951.     150  p. 

Published  jointly  with  the  Municipal  Technical 
Advisory  Service,  University  of  Tennessee. 
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I.C.     Police  and  Fire  -  Books  and  Articles 


Classon,  Louis,  Jr.       Police  and  firemen's  funds  analyzed 
Minnesota      (In  Minnesota  minicipal ites ,  Sept.  1968, 
v.53,   p. 284-290) 

Dearborn  Philip  M.       Pensions  for  policemen  and  firemen. 
[Washington]  Labor-Management  Relations  Service  of  the 
National  League  of  Cities,  National  Association  of 
Counties   [and]  United  States  Conference  of  Mayors 
[1974]   23  p.  HV8138.D4 
"Special  report." 
Bibliography:       p. 21. 

Howard,  William  M.      Retirement  plans  for  police 
officers  and  firemen  in  Florida.       (In  Economic 
leaflets  Univ.  of  Florida)  Aug.  1960,  v. 19,  p. 1-4) 

Important  changes  proposed  for  police  and  firemen's 

pensions.       (In  Minnesota  municipalities,  Feb.  1967, 
v.52,  p. 40-43) 

International  Association  of  Fire  Fighters.  Pension 
information;   in  effect  in  paid  fire  departments  in 
the  United  States  and  Canada,  December  1957. 
Washington,  1958.  1  v. (unpaged) 

Moulton,  Frank  V.  and  Blair  Testin.       Fire  and  police 

pension  funds:     actuarial  surveys  and  analysis.  [and] 

An  agonizing  reappraisal,  by  Dean  Lund.       (In  Minnesota 

municipalities,  Sept.  1971,  v. 56,  p. 278-279+) 

New  Haven  Taxpayers  Research  Council.       A  study  of 
pensions  for  policemen  and  firemen  in  the  city  of 
New  Haven,  Connecticut.       New  Haven,  Conn.,  1953. 
21  p.       (Report  no. 38) 

Ohio.  Legislative  Service  Commission.       Funding  of  the 
police  and  firemen's  disability  and  pension  fund 
and  report  of  the  Committee  to  study  the  funding 
of  the  police  and  firemen's  pension  fund. 
[Columbus?]   1969.  35  p.       (Its  Staff  research 
report  no. 98) 

Contents . -Cur rent  status  of  the  fund. -The  acturial 
concept  of  fund ing . -Fund ing  the  liability. 

Ohio.   Legislative  Service  Commission.       The  highway 
patrol  fund  in  Ohio.  Columbus,  1959.  16  p.  (Staff 
research  report,   no. 28) 
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I.C.     Police  and  Fire  -  Books  and  Articles  -  continued 


Ohio.  Legislative  Service  Commission.       Police  and 
firemen's  pension  funds.  Columbus,  1965.        47  p. 
(Staff  research  report,  no. 72) 

Administration  and  financing  of  allowances  and 
benefits  of  the  police  and  firemen's  pension  funds 
in  Ohio. 

Pension  data  for  fire  departments  listing  by  municipality 
(In  International  fire  fighter,  v. 41,  1958,  May, 
p. 18-21;  June,  p. 30-33,  July,  p. 24-27;  Aug.,  p. 20- 
23;  Oct.,  p. 20-23  ;  Nov.,  p. 22-25  ,  Dec,  p. 22-25; 
v.42,  1959,  Jan.,  p. 26-29;  Feb.,  p. 24-27,  May, 
p. 22-23  ;  June,  p. 22-23  ,  Aug.,  p. 28-29) 

Protect  taxpayers  from  unsound  police  and  fire  pensions. 
(In  American  city,  May  1957,  v. 72,  p. 225) 

Retirement  for  policemen:     the  effect  of  the  integration 
of  the  Wisconsin  retirement  fund  with  OASI   [Old  age 
and  survivors  insurance  system]       (In  Municipality, 
June  1954,  v. 49,  p. 129+) 

U.S.  Bureau  of  Labor  Statistics.      Bulletin  1885, 
collective  bargaining  agreements  for  police  and 
firefighters.      Washington,  U.S.  Govt.  Print.  Off., 
1976.       102  p.  D8051.A5  no. 1885 

Partial  contents . -Chapter  7.  Pension  and  insurance 
Benefits . 

U.S.  Congress.  House.  Committee  on  District  of  Columbia. 
Equalize  retirement  benefits  for  totally  disabled 
D.C.  policemen  and  firemen.      Washington,  1969. 
3  p.       (U.S.  91st  Congress.  House.  Report  no. 91-364) 

U.S.  Congress.  House.  Committee  on  the  District  of 
Columbia.  Subcommittee  on  Revenue  and  Financial 
Affairs.       Police  and  firemen's  pay  and  retirement. 
Hearings,  93d  Cong.,  1st  and  2d  sess.  ,  on  H.R.  14212 
[and  related  bills]     Washington,  U.S.  Govt.  Print. 
Off.,  1974.       314  p.  JK775. 1974c 

Hearings  held  Dec.   6,  1973  and  Apr.  25,  and 
June  12,  1974. 
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I.C.     Police  and  Fire  -  Books  and  Articles  -  continued 


U.S.  Laws,  statutes,  etc.       H.R.  4183,  act  to  provide 
that  widow  of  retired  officer  or  member  of  Metro- 
politan Police  Department  or  Fire  Department  of 
District  of  Columbia  who  married  such  officer  of 
member  after  his  retirement  may  qualify  for  survivor 
benefits.  Washington,  U.S.  Govt.  Print.  Off., 

1970.  1  p. 

Public  law  532,  91st  Congress. 

U.S.  Library  of  Congress.  Congressional  Research  Service. 
Financing  the  District  of  Columbia  policemen,  firemen, 
and  teacher  retirement  systems;  legislative  history. 
Prepared  for  the  Committee  on  the  District  of  Columbia, 
House  of  Representatives,  94th  Cong.,  2d  sess., 
Mar.  18,  1976.  Washington,  U.S.  Govt.  Print.  Off., 
1976.  25  p. 

Committee  print. 

Wyoming  Taxpayers  Association.  The  firemen's  pension 
plan  in  Wyoming,  1935-1963.  Cheyenne,  Wyo. ,  1964. 
10  p.       (report  no. 331) 
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I.D.     Teachers  -  Books  and  Articles 


Anderson,  Gayle  H.       The  effects  of  selected  economic 
and  staffing  factors  on  the  status  of  the  Minnesota 
state  teachers  retirement  program.  Minneapolis, 
1968.       208  p. 

Thesis — University  of  Minnesota. 

Abstracted  in  Dissertation  abstracts,  Apr.  1969, 
v.29,  p.3355-a  &  3356-a. 

Concludes  that  increases  in  contributions  and 
other  changes  may  be  necessary  to  bring  about 
improved  benefits. 

Cheatham,  Clarence  D.      The  teachers'   retirement  system 
of  Georgia.      [Athens,  Georgia]     1969.       167  1. 
Thesis — University  of  Georgia. 

Day,  James  F.       Teacher  retirement  in  the  United  States. 
North  Quincy,  Mass.,  Christopher  Pub.  House  [1971] 
331  p.  LB2842.D3 
Bibliography:     p. 313-323. 

Ford,  G.R.         Statewide  assessment  survey  of 

Michigan  public  shool  employees  retirement  system 
members  to  determine  pension  benefit  awareness. 
Ann  Arbor,  1975.         143  p. 

Thesis — University  of  Michigan. 
Abstracted  in  Dissertation  abstracts  international, 
Apr.  1976,  v.36,  p.6393A. 

Kentucky.  Legislative  Research  Commission.  Retirement  for 
non-certified  school  board  employees.  Frankfort,  1973. 
30  p.  (Its  Research  report  no. 103)  LB2844.2.K4 

Prepared  by  Janet  T.  Kemp. 

National  Education  Association  of  the  United  States. 
Office  of  Teachers  Retirement.       Teachers  retirement 
systems;   a  summary  of  the  1971  legal  provisions  for 
retirement  systems  to  which  teachers  belong.  [Wash- 
ington, cl972]       187  p. 

Foreword  signed:     W.  Jack  Tennant. 

Ohio  retirement  fund  for  teachers  is  ahead 

$25,000  on  ITT  stake.       (In  Wall  Street  journal, 
Apr.  5,  1972,  v.179,  p. 3) 

"State  is  investigating  possible  violations  along 
with  study  of  alleged  insider  stock-dumping." 
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I.D.     Teachers  -  Books  and  Articles  -  continued 


Schraid,  W.  William.       Retirement  systems  of  the  American 
Teacher.     Foreword  by  Hubert  H.  Humphrey.     In  coopera- 
tion with  American  Federation  of  Teachers,  AFL-CIO. 
New  York,  Fleet  Academic  Editions   [1971]       164  p. 
Bibliography:     p. 162-164.  LB2842.S29 

Schmid,  W.  William.      Teacher  retirement:  how  your  state 
rates.   (In  American  Teacher,  Jan.  1970,  v. 54,  p. 18-19) 

Results  of  a  study  commissioned  by  the  American 
Federation  of  Teachers  rating  all  50  state  teacher 
retirement  programs  against  a  new  national  norm. 

Shapiro,  Frieda.  The  long-term  adequacy  of  public 
school  pension  plans.  [Washington,  Educational 
Resources  Information  Center]   1970.       9  p. 

Paper  presented  at  the  101st  annual  meeting  of  the 
American  Association  of  School  Administrators,  Atlantic 
City,  N.J.  ,  Feb.  18  ,  1969  . 

"A  serious  problem  for  retired  teachers  is  the 
decreasing  buying  power  of  their  retirement  benefit. 
...     Although  there  has  been  progress  in  the  past  10 
years,  a  correcting  raechamism  is  needed  to  provide 
for  continuous  adjustments  in  postretirement  income 
to  minimize  the  effects  of  inflation  on  the  purchasing 
power  of  retired  persons  living  on  fixed  incomes." 
— Eric  abstract. 

State  teachers  retirement  survey.       (In  Pension  &  Welfare 
news,  Aug.  1974,  v. 10,  p. 16) 

Includes  analysis  of  survey,  top  10  stocks  by  amount 
held,  favorite  stocks,  analysis  of  assets,  listing 
of  holdings. 

Teacher  retirement  systems:     a  summary  of  the  1975  legal 
provision  of  retiremnt  systems  to  which  teachers 
belong.       [Edited  by  NEA  Research]  National  Education 
Association.       [Washington]  The  Association,  1976. 
152  p.     Earlier  editions  also  issued. 
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I.D.     Teachers  -  Books  and  Articles  -  continued 


U.S.  Congress.  House.  Committee  on  the  District  of  Columbia 
District  of  Columbia  teachers  retirement  amendments  of 
1970;   report,  to  accompany  H.R.  15980.  Washington,  U.S. 
Govt.  Print.  Off.,  1970  21  p.    (91st  Congress,  2d  session. 
House.  Report  no.   9-849)  LB2842.A2  1970 

With  this  bound:     Senate  report  no.   91-839;  P.L.  91-263 

D.S.  Congress.  House.  District  of  Columbia 

Committee.  Subcommittee  on  Education.  Teachers' 
pay  and  retirement,  hearing  before  Subcommittee 
on  Education,  93rd  Congress,  2d  session  on  H.R. 
14662,  H.R.   14400  and  H.R.   13970,  May  30,  1974. 
Washington,  U.S.  Govt.  Print.  Off.,  1974.       90  p. 
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II.  Individual  Plans 

A.  State 

Books  and  Articles 

Anderson,  L .  Vested  rights  in  public  retirement 

benefits  in  Pennsylvania.         (In  Temple  law  quar- 
terly, Spring  1961,  v. 34,  p. 255) 

Bassin,  William  M.  An  evaluation  of  the  Pennsyl- 

vania state  employees*  retirement  system.  (In 
Pittsburgh  business  review,  Oct. /Nov.  1972,  v. 42, 
p. 1-5+) 

California.  Legislative  Analyst.  A  summary  com- 

parison of  the  principal  provisions  of  the  state 
employees  retirement  system  and  other  retirement 
plans  to  which  the  state  of  California  contri- 
butes.    Sacramento,  1958.  1  folded  sheet. 

California.     Public  Employees'   Retirement  System. 
State  of  California  Public  Employees'  Retirement 
Law;   (adjusted  for  1975  law  changes,  inclusive  of 
those  effective  January  1,  1976)  [s.l.]  1976. 

214  p. 

California.  State  Employees'   Retirement  System. 

The  first  25  years.  Sacramento,  1957.        72  p. 

California.     State  Employees'   Retirement  System. 

Board  of  Administration.  Report  of  the  Medical 

and  Hospital  Advisory  Council  to  the  Board  of 
Administration  of  the  California  State  Employees' 
Retirement  System.  Dave  Dozier  and  others.  Sacra- 
mento, Calif.,  Documents  Section,  Office  of  Procure- 
ment, Department  of  General  Services,  1964.  78  p. 

Study  of  existing  health  benefit  plans  for 
employees  and  annuitants  of  the  state  of  California 
and  the  problems  of  evaluating  the  quality  and  cost 
of  medical  and  hospital  care  under  them. 

California's  state-wide  retirement  benefits  system 
[for  employees  of  all  the  public  agencies  of  city, 
county  or  state  level]  (In  Journal  of  data 

management,  Dec.  1966,  v. 4,  p. 22-25) 

Colorado.  Legislative  Council.         Public  employees' 
retirement:   report  to  the  Colorado  General  Assem- 
bly.    Denver,  1953.  59  p.  (Research  pub. 

no. 30) 
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II. A.  State  -  Books  and  Articles  -continued 


Conflict-of-interest  charge  raises  row  over  New  York 
state  pension  funds.  (In  Business  Week, 

Mar.  19,  1966,  p. 168) 

The  State  Comptroller  is  a  pension  system 
trustee,  making  investment  decisions,  and  also 
audits  the  system  in  his  role  as  Comptroller. 

Connecticut.  Public  Expenditure  Council.  Perspec- 
tives on  Connecticut's  state  retirement  plans. 
Hartford,  1975.        1  v.  (various  pagings) 

District  of  Columbia.     Laws,  statutes,  etc.  Com- 
pilation of  the  laws  relating  to  retirement  pro- 
grams for  the  policemen  and  firemen,  teachers,  and 
judges  of  the  District  of  Columbia,  March  18,  1976 
Washington,  U.S.  Govt.  Print.  Off.,  1976.         65  p. 

"Printed  for  the  use  of  the  Subcommittee  on 
Fiscal  Affairs  of  the  Committee  on  the  District  of 
Columbia  of  the  House  of  Representatives." 

Craigie,  W.W.  Running  a  pension.  (In  Commer- 

cial and  financial  chronicle,  Dec.  21  ,  1972  ,  v. 216 
p. 2033+) 

On  Virginia's  supplemental  retirement  system. 

Drury,  James  W.  Kansas  faces  the  problem  of  pub- 

lic employee  retirement.  (In  Your  government, 

Dec.  15,  1958,  v. 14,  p. 1-3) 

Florida.  Legislature.     Committee  on  Retirement,  Per- 
sonnel and  Claims.        History  of  Florida  retire- 
ment systems.     2d  ed.  Tallahassee,  1974. 
161  p. 

Franklin,  L.C.  Public  employees  retirement  sys- 

tem of  Mississippi.  (In  Mississippi  law 

journal,  May  1958  ,  v. 29,  p. 286) 

Garalin,  Joanne.  Consolidation  in  Washington  is 

a  "can  of  worms."  (In  Pensions  &  investments, 

June  7,  1976,  v. 4,  p. 18) 
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II. A.  State  -  Books  and  Articles  -continued 


Gillette,  Fredrick  B.  Public  retirement  systems: 

major  provisions  and  problems  outlined  [including 
some  of  the  provisions  of  a  selected  group  of 
public  employee  retirement  systems  in 
California]         (In  Tax  digest,  Aug.  1955,  v. 33, 
p. 271-273+) 

Hammack,  B.P.  A  study  of  the  teachers' 

and  state  employees'  retirement  of  North 
Carolina.        Durham,  N.C.,     1967.        373  p. 
Thesis — Duke  University. 

Abstracted  in  Dissertation  abstracts,  Mar.  1968, 
v.28.  p.3417-a. 

Partial  contents .-ch. 2 .     The  history,  enactment 
and  development  of  the  retirement  system. -ch . 3 . 
Statutory  development  of  the  retirement  system. -ch . 4 . 
Opinions  of  the  Attorney  Gener al . -ch . 5 .  Provisions 
of  the  retirement  system. 

Howard,  William  M.        The  Florida  [state]  retirement 
system.        (In  economic  leaflets  (Univ.  of  Florida) 
Nov.  1970,  no. 29,  p. 1-4  and  Feb.  1971,  no. 30,  p. 1-4) 

Illinois.  Laws,  statutes,  etc.  State  employees 

retirement  system,  article  14,  Illinois 
pension  code  and  Retirement  systems  reciprocal 
act,  article  20,  Illinois  pension  code,  1969. 
Springfield,  State  Employees  Retirement  System 
1970  '     1  v.     (various  paging)      JK5760.P4A53  1969 

Includes  amendments  by  the  75th  General  Assembly. 
Reprinted  from  Illinois  Revised  statutes,  1969, 
State  Bar  Association  edition  for  State  Employees' 
Retirement  System. 

Illinois.  Public  Employees  Pension  Laws  Commission. 
Report.  Springfield.  JK5760.P4A56 

Issued  biennially.     Records  the  work  of  the 
Commission  in  its  continuous  appraisal  and 
reevaluation  of  principles  and  policies. 
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II. A.  State  -  Books  and  Articles  -  continued. 


Illinois.  State  Employees'   Retirement  System.  Annual 
report  of  the  board  of  trustees,  June  30,  1970. 
Springfield   [1971]  66  p.  JK5760.P4A55  1970 

In  the  matter  of  the  dispute  between  the  State  of 

New  York  and  Council  82,  AFSCME   [American  Federation 
of  State,  County  and  Municipal  Employees]:  findings 
and  recommendations  of  the  fact-finding  panel  of 
New  York  State's  Public  Employment  Relations  Board. 
(In  Labor  law  journal,  June  1971,  v. 22,  p. 348-364) 

A  discussion  and  full-text  presentation  of  the 
impasse  dispute  in  collective  bargaining  between 
Council  82,  AFSCME,  and  the  State  of  New  York  "con- 
cerning retirement  benefits  of  the  state  employees 
represented  by  Council  82." 

Iowa.  Legislative  Council.  Pension  and  Retirement 
Programs  Study  Committee.         Report.     Des  Moines, 
1975.  1  v. 

Maine.  Legislature.  Joint  Standing  Committee  on  Veterans 
and  Retirement.     Report  ...on  its  study  of  the  state 
retirement  system.     Augusta,  1975.  1  v. 

Massachusetts  Taxpayers  Foundation.     Retirement  allow- 
ances paid  to  former  state  and  local  employees, 
1968.    [Boston,  1970]         12  p.  JK3160.P4M37 

Maryland.  Laws,  statutes,  etc.        Laws  governing  the 

Employees'   Retirement  System  of  the  State  of  Maryland. 
[Baltimore,  Board  of  Trustees,  Employees'  Retire- 
ment System  of  the  State  of  Maryland,  1968]     61  p. 

Minnesota.  Legislative  Retirement  Study  Commission. 
Report  to  the  1973  legislative  session  of  the 
State  of  Minnesota.    [St.  Paul,  1973]         123  p. 

Nebraska.  Legislative  Council.  Retirement  Systems 
Committee.  Report,  Feb.  1971  [Lincoln  1971] 
58  p.         (Com.  rept.  no. 189) 

A  report  on  public  retirement  systems  of  the 
State  of  Nebraska. 

Nevada  Public  Employees'   Retirement  System.  Report, 
actuarial  valuation  as  of  June  30,  1974  (Submitted 
by  Martin  E.  Segal  and  Company)         Carson  City, 
1974.         48  p. 


74-365  O  -  78  -  51 
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II. A.  State  -  Books  and  Articles  -  continued 


New  Jersey.  Legislature.  Office  of  Fiscal  Affairs. 
New  Jersey's  contributory  public  employee  pension 
programs:     program  analysis  of  the  public  employees' 
retirement  system,  March  1976.       [Trenton]  1976. 
337p.        ( [Program  analysis]  76-1) 

New  York's  retirement  system:     state's  civil  service 
workers  enjoy  benefits  of  pioneer  system  created 
30  years  ago.        (In  industrial  bulletin,  Sept. 
1950,      p.  26-29+) 

Nitschelm,  Elize.     Retirement  system  for  state 

public  employees  reviewed  [Oregon]       (In  Oregon) 
business  review,  June  1957,  v. 16,  p.l+) 

Public  employee  pension  rights  and  the  1970  Illinois 
constitution:  does  article  XIII  section  5  guarantee 
increased  protection?        (In  John  Marshall  journal 
of  practice  and  procedure,  Winter  1975/76,  v. 9, 
p. 440-464) 

Public  retirement  funds;  discussion  of  state-controlled 
systems:  retirement  benefits,  costs  and  legislation. 
(In  Wisconsin  taxpayer,  Nov.  1974,  v. 42,  p. 1-8) 

Public  retirement  systems:     histrory  and  description 
of  major  systems  and  cost  to  the  state  [Wisconsin] 
(In  Wisconsin  taxpayer,  July  1960,  v. 28,  p. 1-8) 

Retirement  systems  studied  in  California.  (In 
National  civic  review,  Nov.  1963,  v. 52,  p. 553) 

Rhode  Island.      Governor's  State  Pension  Study  Commis- 
sion. Report.        Providence,  1974.        116  p. 
On  investments,  administration,  benefits. 

Rieke,  Robert.        Nevada  public  employees'  retire- 
ment system:  a  financial  evaluation.     Las  Vegas, 
University  of  Nevada,  1971.       1122  p. 

Rubin,  Harold.       New  York  state's  ret irement • program: 
a  critical  analysis.        Albany,  Legislative 
Reference  Library,  New  York  State  Library,  1963. 
232  p. 
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II. A.  State  -  Books  and  Articles  -  continued 


Swanson,  J.E.  and  F.A.  Miskell.         Public  employee 

retirement  in  Texas.        Austin,  Institute  of  Public 
Affairs,  University  of  Texas,  1955.  147  p. 

(Public  affairs  ser .  no. 21) 

Tschetter,  Wesley.  In  South  Dakota;  retirement 
system  consolidation.  (In  State  government, 
Spring  1975  ,  v. 68,  p.  88-92) 

U.S.  Congress.  House  Committee  on  the  District  of 

Columbia.  Subcommittee  on  Fiscal  Affairs.  Finan- 
cing retirement  funds  for  police,  firemen,  teachers, 
and  judges:  hearings  and  markups,  March  29-August  9, 
1976,  on  H.R.  11515  [and  other  bills]  Washington, 
1976.  705  p.         (94th  Cong.,  2d  sess.) 

U.S.  Congress.  House  Committee  on  District  of  Columbia. 
Pensions  for  widows  of  retired  D.C.  policemen  and 
firemen.     Report  to  accompany  H.R.  4183.  Washington, 
1969.         4  p.     (U.S.   91st  Congress.  House  Report  no. 
91-363) 

Wisconsin.  University.  Industrial  Relations  Board. 
Civil  servants  in  retirement:   a  study  of  how  70 
annuitants  of  the  Wisconsin  retirement  system  are 
supporting  themselves,  by  R.W.  Fleming  and  Rita 
McGaughey.        Madison,  1952.        39  p. 

Part  which  the  pension  of  former  employees  of  the 
city  of  Madison  plays  in  post-retirement  maintenance. 


Newspaper  Articles 


New  York  Times,  Jan.  18,  1976,  p.l,  col. 3. 

"New  York  State  for  years  has  bollowed  practice 
of  making  its  annual  contribution  to  2  pension  funds, 
at  beginning  of  fiscal  yr;  practice  has  meant  that 
state  has  had  to  borrow  money  in  spring  and  then 
repay  it  as  revenues  come  in  during  course  of  yr; 
payments  might  be  postponed  until  later  in  yr." 


798 


II. A.  State  -  Newspaper  Articles  -  continued 


New  York  Times,  Jan.  21,  1976,  p.  43    col.  1 

"NYS  Controller  Arthur  Levitt,  reversing  self, 
says  he  seriously  weighs  using  state  employee 
pension  funds  to  buy  certain  state  agency  moral 
obligation  bonds,  move  that  would  rescue  them 
from  mo-by-mo  battle  to  stave  off  default/lr  to 
Gov  Carey." 

New  York  Times,  Feb.  11,  1976,  p. 32,  col.  3. 

"Trustee  of  State  Teachers  Retirement  favorably 
disposed  toward  buying  $400  million  in  agency  bonds 
if  other  parties  in  $2.5-billion  pkg  go  along." 

New  York  Times,  Feb.  13,  1976,  p.  26,  col.  1 

"Carey  aides  once  again  fail  to  get  trustees  of 
State  Teachers  Retirement  System  to  lend  money  to 
rescue  state  construction  agencies  from  default  on 
their  maturing  short-term  notes  Feb.  17." 

New  York  Times,  Feb.  14,  1976,  p.  52,  col.  6 

"NYS  Teachers  Retirement  System,  in  major  boost  t 
Gov  Carey's  drive  to  rescue  state  construction  agen 
cies,  votes  to  buy  $20-million  in  notes  to  avert 
default  at  Housing  Finance  Agency  next  wk." 

Wall  Street  Journal,  Mar.  10,  1976,  p.  21,  col.  1 
"NY  State  pensions  comm  proposes  plan  cutting 
retirement  benefit  costs  as  much  as  $3  billion  over 
next  10  yrs." 

New  York  Times,  Mar.  11,  1976,  p.  36,  col.  4 

"ed  says  cost  of  civil  service  pensions  and  other 
retirement  benefits  has  doubled  in  last  5  yrs  to 
statewide  total  of  $3.5-billion  for   '76;  says 
steepness  of  rise  is  contributing  to  push  of  NYS 
and  many  of  its  localities,  especially  NYC,  toward 
bankruptcy. " 

New  York  Times,  Mar.  11,  1976,  p.  22,  col.  4 

"bill  permitting  state  employee  pension  funds 
to  buy  state  agency  securities  worth  up  to  10% 
of  their  portfolio  passes" 
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II. A.  State  -  Newspaper  Articles  -  continued 


Washington  Post,  Mar.  17,  1976,  p. 23,  col.l. 

"Eagleton,  and  McMathias  disagree  over  pension 
funding  for  DC  govt,  employees." 

New  York  Times,  Mar.  16,  1976,  p. 40,  col. 5. 

"Gov  Carey  signs  series  of  bills  limiting  so- 
called  moral-obl igaion  financing  by  state  agencies 
to  projects  already  under  way;  Controller  Arthur 
Levitt  had  insisted  on  bills  as  pre-condition 
for  investing  state  pension  funds  in  agencies." 

Washington  Post,  Mar.  19,  1976,  p.l,  col. 6. 

"Eagleton  warns  that  Cong  will  not  increase  Fed 
subsidies  for  DC  unless  it  cuts  pension  and  payroll 
costs . " 

New  York  Times,  Mar.  21,  1976,  p. 38,  col. 4. 

"Carey  determination  early  in  rescue  effort  that 
state  employee  pension  funds  would  have  to  buy  some 
of  bonds  even  though  pension  funds  truste  Controller 
Arthur  Levitt  had  long  opposed  issuance  of  bonds." 

New  York  Times,  Mar.  21,  1976,  Section  4,  p. 7,  col.l. 
"Article  on  NYS  and  NYC  public  employee  pension 
systems;  discusses  their  staggering  size  and  cost, 
questionable  actuarial  soundness  and  recent  role 
in  saving  state  agenies  and  city  from  default." 

New  York  Times,  Mar.  22,  1976,  p. 56,  col. 7. 

"NJ  Law  Revision  and  Legis  Services  Comm  will 
release  study  on  state's  public  employee  pension 
program  indicating  that  there  are  important 
financial  and  employee-benefit  issues  that  must 
be  considered  by  Legis." 

Washington  Post,  Mar.  24,  1976,  Section  2,  p. 3,  col.l. 
"Pres  of  Teachers  Union  says  proposal  to  cut 
back  city  pensions  is  'harsh  and  cruel.'" 

Washington  Post,  Mar.  30  ,  1976  ,  p. 5,  col.l. 

"Repr  Rees  opposes  proposal  to  cut  benefits 
expected  by  current  DC  Govt  employees." 
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II. A.  State  -  Newspaper  Articles  -  continued 


Washington  Post,  Apr.  8,  1976,  p. 26,  col.l. 

"House  DC  Fiscal  Affairs  Subcom  balks  at 
proposed  legis  to  increase  '77  Fed  payment  to 
Washington,  D.C." 

Wall  Street  Journal,  Apr.  12,  1976,  p. 4,  col. 4. 

"Pa  Retirement  System  bd  votes  to  replace  Mellon 
Bank  of  Pittsburgh  as  fund's  sole  manager;  follows 
accusations  by  2  state  authorities  that  Mellon 
Bank  mishandled  their  investment  money.'1 

New  York  Times,  Apr.  15,  1976,  p. 22,  col. 4. 

"State  has  successfully  completed  $4-bil- 
lion  in  spring  borrowing,  although  shortfall  is 
made  up  when  trustees  of  Teachers  Retirement 
System,  state  pension  fund,  vote  to  buy  $200- 
million  worth  of  notes." 

Wall  Street  Journal,  Apr.  16  ,  1976  ,  p. 6,  col.l. 
"Wall  Street  Journal  ed  disapproves  of  NYS 
plan  to  solve  problem  of  insufficient  loan  com- 
mitments for  spring  borrowing  by  using  state 
pension  funds  to  cover  shortfall." 

Wall  Street  Journal,  May  13,  1976,  p. 25,  col. 3. 
"Ohio  atty  gen's  office  files  suit  in  Fed 
ct  charging  Flour  Corp  with  withholding  informa- 
tion that  cost  State  Teachers'  Retirement  Bd 
$1.4  million." 

New  York  Times,  May  21,  1976,  Section  2,  p. 21,  col. 2. 
"Delaware  River  Port  Auth  of  NJ  and  Penna 
declines  to  release  pension  study  it  made  on 
grounds  that,  as  bistate  agency,   it  is 
exempt  from  sunshine  laws  of  NJ  and  Penna." 

Washington  Post,  June  20,  1976,  p. 18,  col. 2. 

"Impact  of  Sen  District  Com  rept  on  fiscal 
mismanagement  in  Washington,  DC,  on  city's 
pension  system  described;   repting  fraction  of 
expenses  incurred  through  pension  program  from 
this  kind  of  faulty  accounting." 
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II. A.  State  -  Newspaper  Articles  -  continued 


Washington  Post,  June  20,  1976,  p.l,  col. 6. 

"Arthur  Andersen  &  Co  repts  Washington,  DC 
losing  millions  of  dollars  in  revenues  through 
faulty  and  careless  accounting  and  adm;  financial 
figures  suggests  overhaul  of  whole  system  to  bring 
it  into  compliance  with  gen  accounting  principles; 
states  cost  of  city  govt  was  understated  by  $452 
million  because  DC  reptd  only  fraction  of  cost 
incurred  by  pension  programs." 

San  Francisco  Chronicle,  July  1  ,  1976  ,  p. 2,  col. 3. 

"Calif  Teachers'   Retirement  System  which  receives 
tax  subsidy  of  $135  million  per  yr  may  need  addi- 
tional $600  million  in  '77  in  order  to  balance  books." 

New  York  Times,  July  14,  1976,  p. 79,  col.l. 

"NJ  Atty  Gen  William  F.  Hyland  rules  that  NJ 
Sec  of  State  J  Edward  Crabiel  is  not  entitled  to  be 
paid  for  8  mos  that  he  was  on  leave  of  absence  to  be 
tried  on  criminal  charges,  but  says  that  Cabriel  is 
entitled  to  pension  credit  for  those  mos." 

New  York  Times,  Aug.  10,  1976,  p. 63,  col. 4. 

"NJ  Atty  Gen  William  F.  Hyland  informs  Public 
-Employees  Retirement  System  trustees  bd  that  it 
could  reopen  its  approval  of  pension  benefits  for 
former  Gov  Robert  B  Meyner." 

Wall  Street  Journal,  Aug.  13,  1976,  p. 3,  col. 2. 
"Volkswagen  and  Commonwealth  of  Pennsyl- 
vania delay  agreement  on  auto  plant  leaving 
unsettled  details  of  $135  million  loan  from  2  Pa 
pension  funds." 

Miami  Herald,  Aug  23,  1976,  p. 6,  col.l. 

"Miami  Herald  ed  expresses  concern  over  'under- 
funding'  of  Florida's  retirement  system." 

Houston  Chronicle,  Aug  30,  1976,  p. 7,  col. 3. 

"Texas  still  pays  taxes  to  Confederation;  2  cents 
per  $100  valuation  of  Texas  property  tax  goes  to 
Confederate  Pension  Fund,  amounting  to  $5.9  million 
from  Sept  1,    '75  to  July  31,    '76;  $64,000  went  to 
2  Confederate  widows  and  61  Texas  Rangers  widows." 
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II. A.  State  -  Newspaper  Articles  -  continued 


New  York  Times,  Sept.  17,  1976,  Section  2,  p. 23,  col. 5. 
"NJ  Pension  Bd  votes  to  revoke  pension  paid  to 
former  Gov  Robert  B.  Meyner." 

Miami  Herald,  Nov.  12,  1976,  Section  2,  p. 2,  col. 4. 

"Suit  against  Fla  state  comptroller  Gerald  Lewis 
for  withholding  $56,000  of  state's  contribution  to 
city  policemen's  special  retirement  fund  for  '76 
discussed. ■ 


803 


II. B.  Local-  Books  and  Articles 


Belfer,  Nathan  and  Martin  Stoller.        The  administra- 
tion of  municipal  pension  funds   [New  York  City] :  a 
case  study.         (In  University  of  Illinois  current 
economic  comment,  Feb.  1953,  p.  41-46) 

Berman,  Saul  J.        The  impact  of  early  retire- 
ment pensions  on  manpower  management  in  the  City 
of  New  York.        Ann  Arbor,  Mich.,  University  Micro- 
films, 1974.         176  p. 

Abstracted  in  Dissertation  abstracts  international 
vol.35,  no. 2,  August  1974,  p.l201-A. 
Thesis-  Columbia  University,  1973. 

'Betrayed*  NY  workers  strike  city.         (In  Public 
employee  July  1971,  v. 36,  p. 3) 

Events  surrounding  State  Employees'  2-day 
strike  involving  some  8,000  blue  collar  workers 
protesting  New  York  State  Legislature's  refusal  to 
ratify  AFSCME ' s  pension  agreement  with  city. 

Boston  Municipal  Research  Bureau.  Reviewing  the 
city's  pension  system  [postwar  developments  and 
problems]   Boston,  1950  .        6  p..     (Bulletin  no. 159) 


Bureau  of  Municipal  Research,  Philadelphia.  Summary 
of  a  comprehensive  retirement  program  for  the 
employees  of  the  city  of  Philadelphia.  Phila- 
delphia, 1954.        5  p. 

Cost  of  living  pension  plan  for  Miami  Beach,  Fla.  (In 
American  city,  Jan.  1953,  v. 68,  p. 117) 

DeFrank,  Vincent  J.        A  status  report:     the  municipal 
employees '  retirement  system  [Pennsylvania] 
(In  Pennsylvanian ,  June  1962,  v.l,  p. 10-12) 

Economic  Development  Council  of  New  York  City.  Pension 
changes  in  New  York  City,  1962-1972.        New  York, 
1972.         49  1.         (Its  looking  ahead  in  New  York  City, 
v.3) 
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II. B.  Local  -  Books  and  Articles  -  continued 


Employee  pensions  plan  New  York  City  offers 

criticized  in  study.     (In  Wall  Street  journal, 
Dec.  8,  1972,  v. 180,  p. 21) 

Equal  protection  in  Idaho:     Brock  v.  City  of  Boise 
[(Idaho)  516  P  2d  189]         (In  Idaho  law  review, 
Fall  1974,  v.ll,  p. 73-85) 
A  legal  case  on  pensions. 

Hastings  employees  pension  plan.     (In  Nebraska 
municipal  review,  July  1964,  p.  6-9+) 

Hollywood,  Fla.  adopts  employee  pension  plan. 
(In  American  city,  Nov.  1958,  v. 73,  p. 27+) 

Horton,  Raymond  D.        Public  employee  pensions  in 

New  York  City.  New  York,  Citizens  Union  Research 
Foundation,       1973.  47p. 

Jump,  Bernard.     Financing  public  employee  retirement 
programs  in  New  York  City:  trends  since  1965  and 
projection  to  1980.      Syracuse,  Maxwell  School  of 
Citizenship  and  Public  Affairs,  Syracuse  University, 
1975.        68  p.     (Metropolitan  Studies  Program. 
Occasional  paper  no.  16) 

Jump,  Bernard.        New  York  City  pensions.        New  York, 
New  York  (State)  Temporary  State  Commission  to  make 
a  Study  of  the  Governmental  Operation  of  the  City 
of  New  York,  1973.         80  p. 

"Prepared  under  the  direction  of  the  Metropolitan 
and  Regional  Research  Center  of  the  Maxwell  School 
of  Citizenship  and  Public  Affairs,  Syracuse  Univer- 
sity, and  the  Syracuse  University  Research  Corpora- 
tion.'4 

Contents .-The  cost  of  providing  retirement  and 
social  security  benefits  to  New  York  City  employees: 
trends,  causes,  and  prospects,  1961-1972 . -The 
cost  of  providing  retirement  and  social  security 
benefits  to  New  York  City:  projections  to  1980. 
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II. B.  Local  -  Books  and  Articles  -  continued 


Karen,  Robert.      N.Y.C.:  acid  test  for  pension  reform. 
(In  Government  executive,  Oct.  1974,  v. 7,  p. 42-43+) 

"By  1982,  NYC  will  be  salting  away  over  $3  billion 
annually  to  pay  for  its  workers'  retirement." 

Klemens,  Eugene  L.        Analysis  of  information  needs  of 
the  New  York  city  employees'  retirement  system. 
New  York,  Office  of  the  Mayor,  Office  of  Adminis- 
tration, 1972,  1  v. (various  pagings) 
Not  for  public  distribution. 

Littwin,  Susan.        LA   [Los  Angeles]   county  pensions — 
more  than  a  fringe  benefit.         (In  California 
journal,  May  1976,  v. 7,  p. 163-164) 

Municipal  employees  snarl  N.Y.  traffic  in  walkout  over 
burying  of  pension  plan.       (In  Wall  Street  Journal, 
June  8,  1971,  v. 177,  p.  2)         Sewage  plants  closed 
down  in  New  York  as  city  unions  continue  pension 
protest.         (In  Wall  Street  journal,  June  9,  1971, 
v. 177,  p. 2)       New  pension  approach  ends  New  York 
strike.     (In  AFL-CIO  news,  June  12,  1971,  v. 16,  p. 7) 

Articles  about  protest  over  failure  of  the  Legislature 
to  ratify  a  newly  negotiated  pension  agreement. 

New  York  coalition  fights  for  pensions.         (In  Public 
employee,  Apr.  1972,  v. 37,  p. 13) 

Concerns  efforts  to  have  the  Legislature  reverse 
an  administrative  decision  vetoing  liberal  pension 
agreement  covering  New  York  City  workers. 


New  York  workers  win  retirement  at  age  50  after  20 
years.  (In  Public  employee,  Feb.  1968  ,  v. 33, 
p. 4) 

Refers  to  nonuniformed  municipal  employees. 
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II. B.  Local  -  Books  and  Articles  -  continued 


New  Yorkers  facing  citywide  strike.         (In  Public 
employee,  June  1971,  v. 36,  p. 5) 

Strike  threatened  to  save  negotiated 
citywide  pension  plan,  from  being  vetoed  by  the 
State  Legislature. 

Phantom  pensions?   [New  York  city]         (In  Forbes,  June 
15,  1975,  7.115,  p. 66) 

Rudd,  J.S.        Development  of  the  retirement  program 
for  public  employees  in  Texas.        (In  Texas 
municipalities,  Apr.  1950,  v. 37,  p. 87-88) 
Reprinted  from  TMRS  news-letter. 

A  rueful  look  at  Philadelphia's  municipal  pensions, 

and  a  few  remedial  steps.        (In  Citizens'  business, 
Oct.  2,  1975,  whole  issue) 

Siegel,  Conrad  M.  Inc.        Report  on  Act  293  of  1972;  city 
pension  fund  1973-1974  actuarial  study  analysis, 
transmitted  to  Pennsylvania  Department  of  Community 
Affairs.        Harrisburg,  Pennsylvania  Department  of 
Community  Affairs,  1975.        1  v. 

Tilove,  Robert.     The  variable  annuity  program  of  the 
New  York  City  teachers'  retirement  system.  (In 
Pension  &  Welfare  news,  Feb  1968, v. 4,  p. 2+) 

U.S.  Congress.  House.  Committee  on  Ways  and  Means. 
New  York  City  pension  fund  legislation:  hearing 
before  the  Committee  on  Ways  and  Means,  House  of 
Representatives,  Ninety-fourth  Congress,  second 
session,  on  H.R.  11700 ...  February  23  ,  1976. 
Washington,  U.S.  Govt.  Print.  Off.,  1976.         51  p. 

HD7106.U6A3  1976 
"Hearing  toconsider  H.R. 11700,  to  enable  five 
NYC  municipal  employees  pension  funds  to  purchase 
NYC  bonds  from  the  Municipal  Assistance  Corp.  (MAC). 
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II. B.  Local  -  Books  and  Articles  -  continued 


U.S.  Congress.  Joint  Committee  on  Internal  Revenue 

Taxation.     Application  of  pension  provisions  to  New 
York  City's  financial  problems;  prepared  for  the 
use  of  the  Committee  on  Ways  and  Means... 
Washington,  U.S.  Govt.  Print.  Off.,  1976.         6  p. 
Committee  print. 

Way  down  yonder   . . .  where  things  may  be  looking  up 
(In  Pension  world,  Sept.  1975,  v. 11,  p. 38-40) 

Reprints  employee  retirement  information  booklet 
distributed  to  municipal  employees  in  New  Orleans; 
describes  preparation  and  cost  of  booklet. 

Withers,  William.     The  New  York  pension  carrousel. 

(In  Industrial  gerontology,  Summer  1976,  v. 3,  p. 167- 
181) 

"New  York  City  provides  an  illustration  of  what 
happens  to  a  public  pension  system  when  a  local 
government  encounters  serious  financial  difficulties." 
— Table  of  Contents  annotation. 


Newspaper  Articles 


New  York  Times,  Jan  16,  1976,  p.l,  col. 8. 

"Cities  proposed  NYS  legis  revised  tax  estimates 
and  changes  in  city's  pension-fund  contributions 
that  could  raise  3-yr  deficit  from  $724-million  to 
almost  $l-billion." 

New  York  Times,  Feb.  1,  1976,  p.l,  col.l. 

"Banking  and  investment  execs  around  US  express 
doubt  that  NYS  can  regain  access  to  bond  mkt  in 
time  to  meet  $4-billion  borrowing  requirement  in 
spring,  even  if  Legis  adopts  balanced  budget,  state 
forced  to  use  public  employee  pension  systems  to 
help  meet  at  least  some  of  borrowing  requirements." 
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II. B.  Local  -  Newspaper  Articles  -  continued 


New  York  Times,  Feb.  6,  1976,  p. 33,  col.l. 

"Lawsuit  to  prevent  NYC  Teachers  Retirement 
System  from  buying  any  more  Munic  Assistance  Corp. 
bonds  is  filed  by  NYC  Retired  Teachers  Assn, 
charges  teachers'  pension  money  is  'being  used 
irresponsibly  in  the  current  situation.'" 

New  York  Times,  Feb.  18,  1976,  p. 73,  col. 6. 

"NYC  has  to  forgo  additional  use  of  pension  funds 
to  maintain  its  emergency  cash  flow,  resorting  to 
extra  Treas  Dept  Loan  because  Cong,  has  not  yet 
passed  legis  protecting  tax-exempt  status  of 
pension  funds." 

New  York  Times,  Feb.  27,  1976,  p. 28,  col.l. 

"Mayor  Beame's  study  of  possible  need  for 
increasing  city's  funding  of  munic  pension 
systems,  will  not  necessarily  mean  that  city 
will  have  to  produce  money  right  away;" 

Los  Angeles  Times,  Feb  28,  1976,  p.l,  col.l. 

"LA  county  govt  employees  enjoy  some  of  best 
retirement  benefits  in  nation" 

New  York  Times,  Mar.  5,  1976,  p. 61,  col.l. 

"Beame's  special  pension  study  panel  had  assured 
city  that  despite  increased  rate  of  retirements, 
city's  pension  systems  would  not  be  negatively 
affected  by  attrition  in  immediate  future  and, 
in  fact,  would  experience  substantial  net  increase 
in  cash  inflow  in  next  5  yrs." 

New  York  Times,  Mar  24,  1976,  p. 23,  col.l. 

"Task  force  repts  that  NYC's  pension  funds, 
covering  more  than  400,000  munic  employees  and 
retirees,  are  not  underfunded;   recommends  updated 
actuarial  assumptions." 
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II. B.  Local  -  Newspaper  Articles  -  continued 


New  York  Times,  Mar  26,  1976,  p.l,  col. 8. 

"Mayor  Beanie  proposes  new  2-yr,  $821-mill ion 
budget-cutting  plan  for  NYC  calling  for  further 
service  cuts . M 

New  York  Times,  Mar  30,  1976,  p. 52,  col. 8. 

"NYS  Comptroller  Harrison  J.  Goldin,  to  cope 
with  alarming  number  of  thefts  from  mails  of 
city  pension  checks.'4 

New  York  Times,  Apr  7,  1976,  p. 45,  col.l. 

"Treas  Sec  William  E.  Simon  says  forthcoming  Shinn 
rept  on  City's  pensions  will  be  'more  optimistic' 
than  predicted;   says  rept  shows  pension  funding, 
although  inadequate,  compares  favorably  to  funding 
by  other  localities.'4 

New  York  Times,  Apr.  9,  1976,  p. 36,  col. 2. 

"Ed  asserts  that  NYC ' s  new  financial  plan 
recognizes   'unpleasant  reality'  that  has  been 
largely  ignored  in  recent  past — that  attrition 
cannot  always  substitute  for  layoffs  as  means  of 
reducing  munic  work  force." 

New  York  Times,  Apr.  11,  1976,  p. 27,  col. 5. 

"Beame  orders  to  curtail  sharply  all  overtime 
payments?  asserts  it  is  also  to  prevent  employees 
who  are  anticipating  imminent  retirement  from 
piling  up  heavy  overtime  in  final  yr  as  means  of 
swelling  base  on  which  pensions  are  calculated." 

New  York  Times,  Apr.  14,  1976,  p. 38,  col.l. 

"2-part  ed  on  Mayor  Beame ' s  Mgt  Advisory  Bd 
study  of  NYC  munic  pensions;  holds  study  has  now 
proven  that  need  to  put  brake  on  runaway  growth 
in  cost  of  munic  pensions  is  incontrovertible." 

New  York  Times,  Apr.  14,  1976,  p.  1,  col.  7 

"Beame 's  special  pension  study  panel  recommends 
that  NYC  contribute  $208-million  more  annually  to 
bolster  retirement  system." 
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II. B.  Local  -  Newspaper  Articles  -  continued 


New  York  Times,  Apr.  22,  1976,  p. 30,  col. 2. 

"Provision  calls  for  city  to  pick  up  part 
of  workers'  pension  payments  in  lieu  of  pay  raise." 


New  York  Times,  May  8,  1976,  p. 22,  col. 5. 

"Pension  for  retired  male  teachers  in  '74  was 
$9,189  and  for  women  $6,517." 

New  York  Times,  May  3,  1976,  p. 23,  col.l. 

"Studies  of  NYC  pension  systems  agree  that 
substantially  larger  annual  contributions  are 
required  by  city  to  keep  retirement  programs 
adequately  funded." 

New  York  Times,  June,  13,  1976,  Section  4,  p. 9,  col. 5. 
"Shanker  in  union-paid  ad,  scores  Temporary 
Coram  on  City  Finances  rept  urging  city  take  over 
mgt  of  union  pension  funds." 

New  York  Times,  June  29,  1976,  p. 20,  col. 2. 

"GAO,  Cong  investigative  arm,  calls  on  NYC  to 
refine  3-yr  financial  plan  if  it  expects  to  regain 
investor  confidence  in  '78." 

San  Francisco  Chronicle,  July  2,  1976,  p. 24,  col. 6. 
"San  Francisco's  $92  million-a-year  retirement 
system,  under  investigation  by  several  groups." 

New  York  Times,  July  11,  76,  p. 22,  col. 2. 

"Argues  that  civil  servant  is  being  singled  out 
and  made  scapegoat  for  financial  policies  that 
have  Long  Island  in  spiral  of  rising  costs  and  taxes." 

New  York  Times,  July  13,  1976,  p. 37,  col.l. 

"Finds  no  evidence  that  police  have  been  abusing 
over-time  benefits  for  purpose  of  expanding  pension 
benefits  for  retiring  employees." 

New  York  Times,  July  16,  1976,  Section  1,  p. 20,  col. 3. 
"One  of  most  severe  burdens  borne  by  NYC  is  cost, 
present  and  future,  of  munic  employee  retirement 
allowances . " 
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II. B.  Local  -  Newspaper  Articles  -  continued 


New  York  Times,  July  19,  1976,  p. 24,  col. 3. 

"Trustees  of  NYC ' s  5  pension  funds  will  be  asked 
to  consider  extending  term  of  their  $660-million  in 
Munic  Assistance  Corp  bonds  from  current  10  yrs  to 
15  yrs." 

New  York  Times,  July  25,  1976,  p. 23,  col. 2. 

"High  cost  of  city's  public  employee  pension 
programs,  and  city's  educ  system,    'a  money-eating, 
bureaucratic  monster.'" 

Miami  Herald,  Aug.  2,  1976,  Section  2,  p.l,  col. 5. 
"Sandi  Reed  examines  city  employee  pensions, 
which  have  greatly  strained  Miami's  fiscal  budget; 
discusses  attempts  by  city  to  handle  pension 
demands  while  staying  within  budget;  compares 
benefits  of  Miami's  workers  to  those  of  Fed  and 
state  workers  and  those  employed  by  private 
industry. M 

Los  Angeles  Times,  Aug.  3,  1976,  p.l,  col. 4, 

"Los  Angeles  California  City  Council  approves 
increase  in  $2.4  million  in  .pension  costs  for  total 
of  $7.1  million" 

New  York  Times,  Aug.  11,  1976,  p. 39,  col. 6. 

"Comptroller  will  try  to  block  award  of  $57,360 
worth  of  city  pension  fund  consulting  contracts  to 
former  Budget  Dir  Melvin  N.  Lechner." 

New  York  Times,  Aug.  14,  1976,  p. 20,  col.l. 

"Ed  scores  rept  that  Lechner  resigned  under  fire 
last  Jan  after  'less-than  distinguished1  service  as 
NYC  budget  dir,  has  been  awarded  $28,000-a-yr  cont. 
as  consultant  for  Fire  Dept's  pension  fund  and  is 
in  line  for  similar  fee  from  Police  pension  fund; 
asserts  that  underfinanced  pension  funds,  which 
already  cost  city  taxpayers  $1.5-bill  a  yr  cannot 
afford  to  provide  sinecures  for  former  Beame  adm  offic. 


74-365  O  -  78  -  52 
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II. B.  Local  -  Newspaper  Articles  -  continued 


New  York  Times,  Aug.  18,  1976,  p. 53,  col. 4. 

"NYS  Pension  Comra  Chmn  Otto  Kinzel  has  charged 
that  NYC  Educ  Bd  made  $23,000  in  illegal  payments 
to  Prudential  Insurance  Co  for  lavish  retirement 
benefits  for  Deputy  School  Chancellor  Bernard  R. 
Gifford. " 

New  York  Times,  Aug.  23,  1976,  p. 40,  col. 2. 

'•NYC  Comptroller  releases  audit  showing  that  a 
number  of  city  employees  have  been  receiving 
disability  retirement  benefits  illegally;  audit 
found  that  workers  had  violated  sec  of  City 
Charter  by  collecting  disability  benefits 
while  employed  by  another  city  agency." 

San  Francisco  Chronicle,  Aug.  25  ,  1976  ,  p. 2,  col.l. 
"San  Francisco,  Calif,  grand  jury  urges  city 
officials  reexamine  disability  provisions  as 
result  of  record  number  of  police  and  firemen 
seeking  disability  retirements:  reports  400 
such  cases  pending." 

New  York  Times,  Aug.  30,  1976,  p. 27,  col. 8. 

"NYC  'appears  to  be  in  the  process  of  transi- 
tion to  a  more  stable  future.  Nearly  42%  of 
city's  tax  revenues  are  required  for  pension 
obligations  and  to  retire  munic  debt." 

New  York  Times,  Sept.  3,  1976,  Section  1  p. 15,  col.l. 
"City  might  ask  munic  employee  pension  funds 
to  advance  payments  they  were  planning  to  make 
to  city  after  July  1,  '77" 

New  York  Times,  Sept.  2,  1976,  p. 42,  col. 5. 
"NYC  Educ  Bd  hires  6  former  city  police 
officers,  5  of  whom  are  receiving  retirement 
pensions,  as  $75-a-day  consultants  for  bd ' s 
school  security  program,  contravening  City 
Charter  provision  on  employment  of  pensioners." 
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II. B.  Local  -  Newspaper  Articles  -  continued 


Los  Angeles  Times,  Sept.  9,  1976,  p.  3,  col.l.  . 

"Los  Angeles  County  supervisiors  cut  $5  million 
from  county's  required  contribution  to  county 
employees  pension  fund." 

New  York  Times,  Sept.  12,  1976,  p. 48,  col. 3. 

"Schoolteachers  face  uncertain  futures,  with 
pensions  jeopardized  for  older  teachers,  dreams 
ruined  for  younger  ones  and  sudden  idleness 
thrust  upon  those  with  long  service  because 
of  quirks  in  seniority  systems." 

New  York  Times,  Sept.  23  ,  1976  ,  p.l,  col. 3 

"Goldin  recommends  that  Citibank  and  US  Trust 
Co  be  dropped  as  investment  advisers  for  munic 
employee  retirement  systems  because  of  1  inadequate 
performance ' * 

Miami  Herald,  Dec.  15,  1976  section  2,  p.l,  col.l 

"Miami,  Fla,  City  council  to  consider  allowing 
leading  city  officials  to  participate  in  pension 
plans  other  than  those  run  by  city." 

New  York  Times,  Dec.  27,  1976,  section  1,  p. 23,  col. 24 
"Victor  Gotbaum  takes  exception  to  widespread 
view  that  munic  employee  wages  and  benefits  are 
primary  cause  of  city's  fiscal  woes;  holds  'true 
bankruptcy'   in  city  has  been  at  pol  leadership 
level. " 

New  York  Times,  Feb.   9,  1977,  p.l,  col. 2. 

"5  NYC  physicans,  who  worked  as  police  sur- 
geons, retire  under   'heart  bill'   intended  for 
disabled  policemen  and  firemen,  receive  retirement 
pensions  of  $21,000  to  $25,600  annually  from 
NYC  and  are  continuing  private  practice." 

New  York  Times,  Feb. 10,  1977,  p. 30,  col. 4. 

"Mayor  Beame  orders  Deputy  Mayor  Nicholas 
-   Scoppetta  to  rev  police  pension  plans,  including 
possible  elimination  of  bonus  payments  of 
over  $20,000  yrly  to  police  surgeons." 
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II. B.  Local  -  Newspaper  Articles-  continued 


New  York  Times,  Mar. 7,  1977,  p. 27,  col. 6. 

"Deputy  Mayor  John  E  Zuccotti,  commenting  on 
thusf ar-unused  rule  in  city's  employee  pension 
system  that  would  enable  city's  own  reprs  to 
control  decisions  in  2  pension  funds  on  amt 
to  invest  in  munic  bonds  and  notes." 

New  York  Times,  Nov.  27,  1976,  p. 26,  col.l. 

"NYC  and  NYS  officials  assert  that  help  of 
city's  banks  and  pension  funds  is  crucial 
to  problem  of  paying  off  $l-billion  in  short-term 
city  notes." 

Washington  Post,  Nov.  27,  1976,  p.l,  col.l. 

"Financial  problems  plaguing  Boston  (Mass) 
described;   regulation  that  prevents  city  from 
stockpiling  money  to  pay  current  employees' 
pensions  recounted." 

Los  Angeles  Times,  Nov.  27,  1976,  Section  2,  p.l,  col. 6. 
"Los  Angeles  City  Employes  Retirement  Ststem 
reptdly  selling  options  on  up -to  10%  of  $100 
million  invested  in  its  common  stock;  plan, 
is  intended  to  lower  municipal  property  taxes 
and  produce  $300,000  per  yr  in  premium  income; 
$73,000  in  premium  payments  were  earned  by  system 
on  first  day  options  were  written." 

New  York  Times,  Nov.  30,  1976,  p.l,  col. 4. 

"Jack  Bigel,  chief  consultant  to  NYC's  employee 
pension  funds,  says  he  sees  no  possibility  that 
funds  will  buy  more  city  bonds,  Mayor  Beame 
concedes  that  if  Bigel  position  does  not  change 
it  will  be  impossible  for  city  to  raise  $l-billion 
it  needs  to  comply  with  Appeals  Ct  decision." 

New  York  Times,  Dec.  1,  1976,  Section  1,  p. 22,  col.l. 
"Ed  urges  officials  of  banks  and  pension  funds 
holding  short-term  NYC  notes  to  weigh  city's 
ability  to  survive  if  they  press  for  prompt 
repayment . " 
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II. B.  Local  -  Newspaper  Articles-continued 


New  York  Times,  Sept.  24,  1976,  Section  4,  p. 13,  col.l. 
''Most  of  deficit  increase  comes  from  2-yr  lag 
in  acctg  of  yrly  contribution  to  munic  employee 
retirement  system:  put  total  pension  spending 
incurred  in  '74-75  and  '75-76  but  intended  for 
later  budgets  at  $2,168  billion." 

Los  Angles  Times,  Oct.  1,  1976,  p.l,  col. 5. 

"Los  Angeles  County  Treasurer-Tax  Collector 
H  B  Alvord  warns  county  supervisors  that  county 
may  have  to  increase  contributions  to  employees' 
pension  fund  by  over  50%,  beginning  in  '77; 
30-cent  increase  in  countywide  tax  rate.'5 

New  York  Times,  Oct.  14  ,  1976  ,  p. 41,  col.l.- 

"Teachers  file  Fed  ct  suit  to  stop  Teachers 
Retirement  System  from  further  purchase  of 
NYC  securities'1 

New  York  Times,  Oct.  19  ,  1976  ,  p. 9,  col.l. 

''NYC  Deputy  Mayor  for  Finance  John  C  Burton 
takes  strong  exception  to  publicized  draft  rept 
of  Pension  Task  Force  of  HR  labor  standards 
subcom  that  is  highly  critical  of  investment 
practices  of  NYC  pension  systems." 

Chicago  Tribune,  Nov.  1,  1976,  Section  4,  p. 2,  col.l. 
"Chicago  Tribune  ed  comments  on  3  retired  City 
Univ  of  New  York  teachers'   suit  against  Teachers 
Retirement  System  because  it  has  placed  more 
than  32%  of  its  funds  into  NYC  bonds,  holds 
teachers'  and  minicipal  unions'  dema.nds  contri- 
buted to  city's  financial  problems;  sugguest 
teachers  should  accept  responsibility  of  helping 
NYC .  " 
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III.  Policy  and  Legislation 
Books  and  Articles 


District  of  Columbia.  Law  statutes,  etc.  Compilation 
of  the  laws  relating  to  retirement  programs  for  the 
policemen  and  firemen,  teachers,  and  judges  of  the 
District  of  Columbia,  March  13,  1976. 
Washington,  U.S.  Govt.  Print.  Off.,  1976.  65  p. 
Subcommittee  print. 

"Printed  for  the  use  of  the  Subcommittee  on 
Fiscal  Affairs  of  the  Committee  on  the  District  of 
Columbia  of  the  House  of  Representatives." 

Dunn,  E.S.  The  revision  of  the  Florida  state  retire- 

ment system  [present  system  and  proposed  revisions] 
(In  Florida  University  economic  leaflets,  Feb.  1955, 
p. 1-4) 

Gordon,  Richard  L.  Congressional  road  show  will 

play  to  public  plans.  (In  Pensions  and  investments, 

Oct.  13,  1975,  v.3,  p. 12+) 

Fisher,  M.J.  Bill  aims  to  protect  public  pensions. 

(In  National  underwriter  [Life  and  health  insurance  ed, 
April  10,  1976,  v. 80,  p.l+) 

Merrion,  Paul  R.  Bill  to  reform  and  regulate  public 

funds  introduced.  (In  Pension  &  investments, 

Apr.  12,  1976,  v.4,  p.l) 

Monath,  Donald  R.  A  model  pension  plan  ordinance  for 

Florida  municipalt ies .  Gainesville,  Fla.,  1968. 

216  p. 

Thesis — University  of  Florida. 
Abstracted  in  Dissertation  abstracts,  July  1969,  v.  30, 
p. 16a. 

"In  order  to  help  interested  municipal  officials 
arrive  at  a  reasonable  decision  made  on  the  basis  of 
adequate  information  and  a  clear  understanding  of  the 
objectives  to  be  achieved,  the  author  has  attempted 
to  list  and  discuss  the  various  considerations 
involved  and  the  ideas  to  be  followed  in  arriving 
at  the  detailed  provisions  of  a  pension  ordinance." 
— Dissertation  abstracts. 
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III.  Policy  and  Legislation  -  Books  and  Articles 
-  continued 


New  York  (State)   Executive  Dept.  Permanent  Commission 
on  Public  Employee  Pension  and  Retirement  Systems. 
Report.  Recommendation  for  a  new  pension  plan  for 
public  employees:  the  1976  coordinated  escalator 
retirement  plan.  New  York,  1976.  72  p. 

Covers  both  New  York  state  and  New  York  City 
employees . 

New  York  State  Conference  of  Public  Employee  Organiza- 
tions. An  analysis  of  the  recommendations  of 
the  New  York  State  Permanent  Commission  on  Public 
Employee  Pension  and  Retirement  Systems  (A4159  and 
S3435):  their  impact  on  the  public  service. 
New  York,  1973  .  119  p. 

Prepared  by  Program  Planners,  Inc. 

Paul,  Robert  D.  One  big  brother  is  better  than 

50:  the  implications  of  state  pension  legislation. 
(In  Pensions,  May/June  1973  ,  v. 2,  p. 84-85) 

Public  employee  coalition  hits  pension  plan.  (In 
Pension  and  welfare  news,  Mar.  1973,  v. 9,  p. 59) 

New  York  public  employe  unions  oppose  recommenda- 
tions of  state  commission  on  pensions  that  new  employes 
be  covered  by  new  plan  with  less  benefits  than  present 
employes  enjoy,  in  order  to  keep  pension  costs  under 
control . 

Schuchat,  T.  Congress  votes  tax  cut  on  pension 

payments.  (In  Retired  living,  July  1974,  v. 14, 

p. 5-7) 

Shinkle,  Robert  T.  Retirement  plan  policy  and 

administration. [retirement  funds  of  public  employees] 
(In  Tax  digest,  fourth  quarter,  1967,  v. 45,  p. 35-41) 

Southwick,  Thomas  P.  Public  pension  plans:  federal 

standards?   [possibility  of  applying  federal  standards 
to  all  state  and  local  government  employee  pension 
systems]  (In  Congressional  quarterly  weekly 

report,  May  8,  1976,  v. 34,  p. 1133-1135) 

Suyderhoud,  Jack  P.  The  Employee  Retirement  Income 

Security  Act  of  1974  and  its  implications  for  state 
and  local  governments.  Washington,  Advisory 

Commission  on  Intergovernmental  Relations,  1974. 
9  p.  (Bulletin  no. 74-11) 
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III.  Policy  and  Legislation  -  Books  and  Articles  -  continued 


Sweeney,  John  A.        More  like  the  private  system  every 
day.         (In  Pension  world,  Aug.  1975,  v. 11,  p. 23-24) 
"A  provision  of  ERISA  has  designated  various  Con- 
gressional Committees  to  examine  the  possible  applica- 
tion of  the  law  to  public  pension  funds."  — p. 23." 

U.S.  Congress.  House.  Committee  on  District  of  Columbia. 
District  of  Columbia  teachers'  retirement  amendments 
of  1970.     Report  from  Committee  on  District  of 
Columbia  to  accompany  H.R.  15980;  Feb.  20,  1970. 
Washington,  1970.  21  p. 
House  report  849. 

U.S.  Congress.  House.  Committee  on  Ways  and  Means. 
New  York  City  pension  fund  legislation:  hearing 
before  the  Committee  on  Ways  and  Means,  House 
of  Representatives,  Ninety-forth  Congress,  second 
session,  on  H.R.  11700 ...  February  23,  1976. 
Washington,  U.S.  Govt.  Print.  Off.  1976.  51  p. 

"A  bill  relating  to  the  application  of  certain 
provisions  of  the  Internal  Revenue  Code  of  1954  to 
specified  transactions  by  certain  public  employee 
retirement  systems  created  by  the  State  of  New  York 
or  any  of  its  political  subdivisions." 

U.S.  Congress.  House.  Committee  on  Ways  and  Means. 

Relating  to  transactions  by  certain  public  employee 
retirement  systems  created  by  the  State  of  New  York 
or  its  political  subdivisions:     report  to  accompany 
H.R.  11700.         [Washingtion,  U.S.  Govt.  Off.,  1976]- 
10  p.  (Report  -  94th  Congress,  2d  session,  House 

of  Representatives,  no.  94-851) 

U.S.  Laws,  Statutes,  etc.  Public  Law  94-236:  94th 

Congress,  H.R.  11700,  March  19,  1976:     an  act 
relating  to  the  application  of  certain  provisions 
of  the  Internal  Revenue  Code  of  1954  to  specified 
transactions  by  certain  public  employee  retirement 
systems  created  by  the  State  of  New  York  or  any 
of  its  political  subdivisions.    [Washington,  for 
sale  by  the  Supt.  of  Doc,     U.S.  Govt.  Print. 
Off. ,  1976]  2  p. 

"90  Stat.  238" 

"Approved  March  1976." 
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III.  Policy  and  Legislation  -  Books  and  Articles 
-  continued 


U.S.  Congress.     Senate.     Committee  on  the  District  of 
Columbia.  Retirement  and  survivor  benefits  for 

•    police,  firemen,  and  teachers.     Hearings,  Feb.  26 
and  Mar.  17,  1970  on  S.2695   [and  other  bills] 
[Washington]  U.S.  Govt.  Print.  Off.,  1971. 
98  p.  (91st  Cong.,  2d  sess.) 

S2695  to  provide  for  increases  in  retirement  and 
survivor  annuities  for  members  of  D.C.  police  and 
fire  depts.,  U.S.  Park  police,  and  the  Secret 
Service.     H.R.  4183  to  change  related  requirements 
for  D.C.  widows'  benefits. 

H.R.  4184  to  increase  disability  annuities  for  D.C 
police  and  firemen  who  retired  before  Oct.  1,  1956. 

H.R.  15980  to  revise  retirement  benefits  for  D.C. 
teachers  and  educational  employees. 

U.S.  Congress.  House.  Committee  on  the  District  of 
Columbia.     District  of  Columbia  Retirement  Reform 
Act.  Report... to  accompany  H.R.  14960,  September  29, 
1976.  Washington,  U.S.  Govt.  Print.  Off.,  1976. 

82  p.  (U.S.  Congress.  House  report  no.  94-1728) 

U.S.  Congress.  Senate.  Committee  on  the  District  of 
Columbia.  Fiscal  pressures  on  the  District 

of  Columbia.  Hearing  before  the  Committee  on  the 
District  of  Columbia,  United  States  Senate,  Ninety- 
fourth  Congress,  second  session.  Washington, 
U.S.  Govt.  Print.  Off.,  1976.  4  v. 

Hearings  held  beginning  on  Feb.  17,  1976. 
Pt.3.  Pension  systems. 

U.S.  Congress.  House.  Committee  on  Education  and  Labor. 
Interim  report  of  activities  of  the  Pension  Task 
Force  of  the  Subcommittee  on  Labor  Standards, 
March  31,  1976.  Washington,  U.S.  Govt.  Print. 

Off . ,  1975.  1976?  207  p. 

Committee  print,  94th  Cong.,  2d  sess. 
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III.  Policy  and  Legislation  -  Books  and  Articles 
continued 


U.S.  Congress.  House.  Committee  on  Education  and  Labor. 
Mobile  Teachers'   Retirement  Assistance  Act;  92d 
Congress,  2d  session,  on  H.R.  10216.     August  9,  1972. 
Washington,  U.S.  Govt.  Print.  Off.,  1972.  63p. 

LB2842.A2  1972 
"A  bill  to  improve  education  by  increasing  the 
freedom  of  the  nation's  teachers  to  change  employment 
across  state  lines  without  substantial  loss  of  re- 
tirement benefits  through  establishment  of  a  Federal- 
state  program. " 

No  further  action  in  92d  Congress. 

U.S.  Congress.  House.  Committee  on  Education 

and  Labor.  Select  Subcommittee  on  Education. 

Mobile  Teachers  Retirement  Assistance  Act;  hearings 
Washington,  1970.     61  p. 

Hearings  before  the  Select  Subcom  on  Education 
on  H.R.  13916  to  encourage  interstate  mobility  of 
teachers  by  establishing  a  Federal-State  program 
to  provide  for  the  interchange  of  retirement  credits 
across  State  lines  for  public  school  teachers. 

U.S.  Laws,  statutes,  etc.  District  of  Columbia 

police  and  firemen  survivor  benefits.  Washington, 
U.S.  Govt.  Print  Off.,  1971.  1  p. 

Public  law  91-532  (H.R.  4183).     Enacted  Dec.  7,  1970 
"To  provide  that  the  widow  of  a  retired  officer  or 
member  of  the  Metropolitan  Police  Department  or  the 
Fire  Department  of  the  District  of  Columbia  who 
married  such  officer  or  member  after  his  retirement 
may  qualify  for  survivor  benefits." 

U.S.  Laws,  statutes,  etc.        District  of  Columbia 

teachers ' ■ retirement  amendments  of  1970.  Washington, 
U.S.  Govt.  Print.  Off.,  1970.         4  p. 
Public  law  91-263   (H.R. 15980) 

"An  act  to  make  certain  revisions  in  the  retire- 
ment benefits  of  District  of  Columbia  public  school 
teachers  and  other  educational  employees,  and  for 
othe r  purposes . " 

Covers  service  credit  for  unused  sick'leave, 
increased  annuites  for  children,  deductions, 
retirement  credit  for  leave  without  pay,  etc. 
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III.  Policy  and  Legislation  -  Books  and  Articles 
-  continued 


Wurf  calls  on  Congress  to  investigate  public  employee 
pensions.       (In  Public  employee,  Jan.  1976  ,  v. 41, 
p. 3) 

President,  AFSCME ,  asks  congressional  investigation 
to  fulfill  legal  requiremnt  of  study  of  fiscal 
soundness  of  state  and  local  government  pension 
systems . 
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III.  Policy  and  Legislation  -  Newspaper  Articles 


New  York  Times,  Feb.  24,  1976,  p. 46,  col. 4. 

"Ford  Adra  joins  with  NYC,  NYS  and  Union  officials 
in  urging  Cong  to  approve  legis  that  would  enable 
NYC  employee  pension  funds  to  purchase  $2.5-billion 
of  city  securities,     proposed  legis  would  exempt 
city  employee  funds  from  stringent  Fed  requirements 
regarding  collateral,   interest  and  gen  prudence 
imposed  by  Internal  Revenue  Code  in  situations  in 
which  pension  funds  invest  in  securities  of  their 
employers . " 

New  York  Times,  Mar.  2,  1976,  p. 55,  col. 6. 

"US  HR.  298-45,  approves  legis  that  would  enable 
NYC  employee  pension  funds  to  purchase  $2.5-billion 
of  city  securities." 

Los  Angeles  Time,  Mar.  7,  1976,  Section  9,  p. 7,  col. 2. 
"Los  Angeles  Times  ed  supports  legis  which  would 
revise  life-long  coverage  of  police,  fire  and  other 
s*afety  warkers  for  postr etirement  injuries." 

New  York  Times,  Mar.  7  ,  1976,  p. 30,  col.l. 

"NYS  Pension  Comra  is  to  release  proposed  uniform 
retirement  plan  for  NYS  and  munic  employees." 

New  York  Times,  Mar.  10,1976,  p.l,  col. 4. 

"Comra  on  Public  Employee  Pension  and  Retirement 
recommends  to  Gov  Care  and  Legis  that  all  public 
employees  hired  since  '73  be  brought . under  unified 
pension  system  that  would  save  state  and  local  govts 
estimated  total  of  $200-million  a  yr." 

New  York  Times,  Mar.  15,  1976,  p. 23,  col.l. 

"Amer  Fed  of  State,  County  and  Munic  Employees 
Dist  Council  37  repts  that  leaders  of  NYC 1 s  munic 
unions  plan  to  boycott  hearings  that  begin  March  15 
on  proposals  by  special  NYS  pension  comm  to  create 
single  pension  system  for  all  public  employees" 

New  York  Times,  Mar.  16,  1976,  p. 40,  col. 3. 

"So-called  Kinzel  plan  for  one  uniform  pension 
system  for  all  public  employees  in  NYS  is  strongly 
endorsed  by  public  officials." 
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III.  Policy  and  Legislation  -  Newspaper  Articles 
-  continued 

New  York  Times,  Mar.  18,  1976,  p. 40,  col. 5. 

"Lr  comments  on  Public  Employees  Pension  and  Retire- 
ment Systems  proposals  for  unified  pension  system 
for  all  NYC,  NYS  and  local  govt  munic  workers;  holds 
picture  has  emerged  that  city  has  engaged  in  massive 
giveaway  program;   contends  there  are  many  retired 
workers  whose  pensions  do  not  exceed  $3,200  a  yr." 

New  York  Times,  Mar.  19,  1976,  p. 16,  col. 4. 

"NYS  business  and  civic  orgn  reprs  give  qualified 
support  to  so-called  Kinzel  Plan  for  unified  state 
and  local  govt  employees  pension  system." 

New  York  Times,  Mar.  21,  1976,  p. 38,  col. 7. 

"Pres  Ford  has  signed  legis  allowing  5  NYC  employer 
pension  funds  to  preserve  their  tax-exempt  status  even 
if  they  purchase  NYC  obligations,  which  had  been 
prohibited  by  Fed.  law." 

New  York  Times,  Mar.  29,  1976,  p. 63,  col. 5. 

"Proposals  providing  that  elderly  citizens  receiving 
govt  pensions  be  allowed  5  days  from  1st  of  mo  to  pay 
their  rent." 

New  York  Times,  Apr.  16,  1976,  p. 59,  col. 6. 

"Judge  rules  that  part  of  Legis  pension  law  that 
allows  NJ  lawmakers  to  double  their  retirement  benefits 
is  illegal;  holds  illegal  f or . leg islator s  to  vote 
pension  increase  for  themselves." 

New  York  Times,  Apr.  21,  1976,  p. 36,  col. 2. 

"Bill  would  freeze  into  munic  pension  systems 
temporary  provision  which,  'presumes'  that  any  heart 
ailment  suffered  by  police  or  firemen  is  service- 
connected  .  " 

New  York  Times,  Apr.  27,  1976,  p. 34,  col. 3. 

"Uniformed  Fire  Officers  Assn  pres  Edwin  F  Jennings 
Ir  scores  ed  on  NYS  Sen  passage  of  bill  which 
'presumes'  that  any  heart  ailment  suffered  by  fireman 
is  service  connected." 

New  York  Times,  Apr.  28,  1976,  p. 28,  col. 3. 

"NYS  Assembly  gives  final  legis  passage  to  so- 
called  'heart  bill;'  measure  strongly  opposed  by 
Mayor  Beame." 
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III.  Policy  and  Legislation  -  Newspaper  Articles 
-  continued 


New  York  Times,  Apr.  29,  1976,  p. 23,  col.l. 

"Mayor  Beame  says  he  will  urge  Gov  Carey  to  veto 
bill  that  would  permanently  allow  police  officers 
and  firemen  to  retire  on  3/4  pay  for  heart  disease 
on  presumption  that  illness  is  job-related." 

Washington  Post,  May  4,  1976,  p.l,  col.l. 

"HR  District  Com  unanimoulsy  approves  legis 
ordering  audit  and  overhaul  of  city  govt's  financial 
management  system  and  making  city  pay  half  estimated 
$6-9  million  cost  of  study." 

New  York  Times,  May  29,  1976,  p. 42,  col. 3. 

"Assembly  passes  bill  to  make  widowers  as  well 
as  widows  eligible  for  survivors  benefits." 

New  York  Times,  May  29,  1976,  p. 53,  col. 4. 

"Fed  of  NJ  Taxpapers  backs  elimination  of  all 
noncontr ibutory  pensions." 

New  York  Times,  June  2,  1976,  p. 41,  col. 2. 

"NY  Sen  passes  bill  to  reword  state's  ins  law 
to  eliminate  provisions  limiting  continuation  of 
benefits  after  death  to  only  widow  of  male  member 
of  state's  pension  systems." 

Los  Angeles  Times,  June  16  1976,  Section  2,  p.l,  col.l. 
"Los  Angeles  Times  ed  calls  for  defeat  of  Calif 
state  legis  which  would  create  7-member  comm  to 
determine  legislators'  salaries,  pensions  and 
prequisites . " 

New  York  Times,  June  17,  1976,  p. 61,  col. 2. 

"Bill  is  designed  to  overcome  objections  of  a 
'74  NYS  Appeals  Ct  ruling  that  a  state  law  allowing 
school  dists  to  exceed  their  tax  ceilings  to  pay 
for  teacher  retirement  funds  and  SS  benefits  was 
unconst . " 

New  York  Times,  June  18,  1976,  Section  2,  p. 2,  col.l. 
"US  Treas  officials  press  NYS  Emergency  Financial 
Control  Bd  to  take  positions  on  reform  of  munic 
fringe  benefits,  public  employee  pensions  and 
proposed  state  takeover  of  city  ct  costs  as 
'prerequisite'   for  renewing  emergency  Fed  loans 
in  July." 
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III.  Policy  and  Legislation  -  Newspaper  Articles 
-  continued 


New  York  Times,  June  23,  1976,  p. 43,  col. 5. 

"NYS  Sen  passes  bill  requiring  contributions  of 
3%  of  salaries  to  pension  plans:  pension  benefits 
would  be  reduced  by  amt  equal  to  half  Soc  Security 
benefits . " 

New  York  Times,  June  25,  1976,  Section  1,  p. 25,  col. 3. 
"NYS  Assembly  Dem  reject  as  'too  pro-union' 
pension  proposal." 

Washington  Post,  June  29,  1976,  Section  3,  p. 5,  col.l. 
"HR  DC  Com  approves  $1  billion  retirement  fund  for 
some  Washington,  DC  employes;  creates  sliding  scale 
for  disability  benefits  to  firemen  and  policemen 
depending  on  extent  of  injury." 

New  York  Times,  June  29  ,  1976  ,  p. 20,  col. 2. 

"NYS  Assembly  approves  2  bills  benefiting  members 
of  NYS  United  Teachers  in  Teachers  Retirement  system 
at  cost  to  localitites  employing  them;  benefits  noted. 


New  York  Times,     June  29,  1976,  p.l,  col. 2. 

"NY  Sen  and  Assembly  reach  compromise  on  disputed 
public  employee  pension  bill." 

New  York  Times,  July  4,  1976,  p.l,  col. 2. 

"Schwartz  cautions  that  pension  revision  law  will 
increase  NYC's  budget." 

New  York  Times,  July  7,  1976,  p. 34,  col.l. 

"Carey  also  signs  bill  extending  temporary 
retirement  benefits  for  state  and  city  employees, 
which  had  been  scheduled  to  expire  July  1;  Legis 
extended  benefits  for  employees  hired  since  '73 
and  reduced  benefits  for  employees  hired  from  now 
on." 

New  York  Times,  July  23  ,  1976  ,  Section  2,  p. 2,  col.l. 
"Public-employee  pension  bill." 

New  York  Times,  July  24,  1976,  p. 21,  col.l. 

"NYS  Legis  leaders  raise  prospect  that  portion 
of  new  public  employee  pension  bill  passed  last  mo 
might  be  revised  in  reconvened  Albany  session  next 
wk." 
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III,  Policy  and  Legislation  -  Newspaper  Articles 
-  continued 


Miami  Herald,  July  25,  1976,  p.  1,  col. 3. 

"Questions  are  being  raised  about  Fla  law  which 
allows  part  of  2%  excise  tax  on  insurance  premiums 
to  be  returned  to  cities  for  use  as  supplemental 
retirement  fund  for  police  and  firemen." 

New  York  times,  July  30,  1976,  section  2,  p. 3,  col.l. 

"NYS  Gov  Carey  vetoes  bill  allowing  31  retired  NYC 
police  officers  to  receive  full  retirement  benefits 
even  though  they  are  working  for  NYS  Taxation  and 
Finance  Dept. " 

New  York  Times,  July  30,  1976,  section  2,  p. 3,  col. 5. 
"Gov  Carey  signs  bill  that  sets  up  new  public 
employee  pension  system,  with  required  3%  employee 
contribution  and  up  to  3%  cost-of-living  rise  in 
benefits . " 

New  York  Times,  Sept.  22,  1976,  p. 54,  Col.l. 

"Dent  says  HR  Subcom  on  Labor  Standards,  which 
he  chairs,  is  preparing  legis  to  place  stringent 
limitations  on  ability  of  city  pension  fund  to  invest 
in  city  it  serves." 

New  York  Times,  Oct.  9,  1976,  p. 51,  col. 4. 

"Sen  Joseph  P  Merlino  offers  bill  that  would 
exclude  first  $10,000  of  all  pensions  and  disability 
retirement  benefits  from  income  tax;  State  atty 
Gen  William  F  Hyland  last  wk  ruled  that  pensions 
of  public  employes  are  tax  exempt." 

Chicago  Tribune,  Oct.  16,  1976,  p.l  col. 4. 

"Ill  Educ  Office  staff  rept  proposes  plan  to 
permit  teachers  to  retire  at  age  55  without  loss 
of  pension;  proposal  is  alternative  to  growing 
trend  to  firing  teachers  because  of  declining 
enrollments . " 

New  York  Times,  Oct.  17,  1976,  Section  11,  p. 32,  col.l. 
"NJ  State  PBA  chmn  Richard  E  Glenn  article 
supporting  proposed  legis  that  would  allow  state 
police  officers  to  retire  after  20  yrs  of  service 
at  age  43  or  after  25  yrs  at  any  age;  pensions 
would  be  based  on  1/2  avg  salary  earned  during 
3  highest  paid  yrs." 
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III.  Policy  and  Legislation  -  Newspaper  Articles 
-  continued 


Washington  Post,  Oct.  22,  1976,  Section  3,  p. 2,  col.l. 
"IRS  is  working  on  new  guidelines  to  determine 
if  tax  reform  legis  passed  by  Cong  would  remove 
$5,200  a-yr  maximum  sick  pay  tax  exclusion  for  many 
Govt  workers  retired  on  disability" 

Miami  Herald,  Nov.  3,  1976,  p. 25,  col.l. 

"Const  admendment  to  quarantee  financial  integrity 
of  pub  retirement  funds  was  passed." 

New  York  Times,  Nov.  4,  1976,  p. 78,  col. 4. 

"Gov  Byrne  signs  bill  amending  eligibility  laws 
of  Police  and  Firemen's  Retirement  System." 

New  York  Times,  Nov.  7,  1976,  section  11,  p. 31,  col. 5. 
"ruling  by  NJ  Atty  gen  William  F  Hyland,  that 
retired  employees  of  local  and  state  govt  bodies 
are  exempt  from  state  income  tax." 

New  York  Times,  Nov.  13,  1976,  p. 52,  col. 5. 

"NJ  public  employee  union  reprs  call  for  changes 
in  pension  regulations  that  would  permit  most  state 
workers  to  retire  at  age  55  and  provide  100%  cost- 
of-living  adjustments  in  pension  payments  to  retired 
state  workers;  holds  changing  retirement  age  would 
have  immediate  effect  upon  state's  unemployment 
figures  by  creating  additional  job  opportunities." 

New  York  Times,  Nov.  21,  1976,  Section  11,  p. 22,  col. 5. 
"Rev  of  changes  in  retirement  benefits  that  NJ 
public  employee  unions  are  seeking;  changes,  if 
enacted,  could  add  hundreds  of  millions  of  dollars 
in  costs  to  budgets  of  state  and  local  govts  over 
next  few  yrs . " 

New  York  Times,  Nov.  24,  1976,  p. 71,  col. 2. 

"NJ  public  Advocate  Dept  files  suit  in  Fed  Dist 
Ct  to  end  purported  discrimination  against  143,000 
women  members  of  state  employee  and  public  school- 
teachers' pension  funds;  complaint  charges  women 
paid  higher  contributions  to  funds  than  men  but 
reed  same  monthly  retirement  benefits." 


74-365  O  -  78  -  53 
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III,  Policy  and  Legislation  -  Newspaper  Articles 
-  continued 


New  York  Times,  Dec.  2,  1976,  p. 58,  col. 2 

"US  Appeals  Ct,  Los  Angeles,  upholds  lower  ct 
ruling  that  female  workers  cannot  be  forced  to  pay 
more  into  retirement  plans  solely  on  basis  that  women 
tend  to  live  longer  than  men;  3-judge  panel  says 
practice  violates  '64  Civil  Rights- Act.'4 

Atlanta  Constitution,  Dec.  2,  1976,  Section  3,  p.l,  col.l 
"Fulton  County  (Ga)  teachers  ask  county  comrs  to 
help  push  bills  in  Legis  which  would  increase  teacher 
pension  benefits." 

Los  Angeles  Times,  Dec.  9,  1976,  Section  9,  p.l,  col. 5 
"Los  Angeles  Deputy  City  Atty  Dave  Oliphant 
announces  that  Los  Angeles  has  filed  petition 
for  rehearing  of  US  Ct  of  Appeals  decision  that 
women  employees  could  not  be  charged  more  for 
retirement  plans  than  men  on  basis  that  women 
have  longer  life  expectancy." 

New  York  Times,  Mar.  11,  1977,  Section  2,  p. 3,  col. 5 

"NYS  Sen  Repub  majority  attacks  Gov  Carey's  budget 
proposals;  charges  Carey's  proposed  money-saving 
revisions  in  teachers'  pension  system  are  'cruel 
hoax'  that  could  bankrupt  system." 

New  York  Times,  Mar.  17,  1977,  Section  2,  p. 20,  col.l 
"Gov  Byrne  signs  bill  exempting  most  pensions 
from  state  income  tax,  retroactive  to  July  1,  '76; 
exempt  are  pensions  up  to  $7,500  for  single  persons, 
up  to  $10,000  for  couple  or  $5,000  for  married  persons 
filing  separate  returns." 
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IV    Financial  Considerations 
Books  and  Articles 


Anderson,  Roy  E.  Accounting  for  a  public  employee 

retirement  system.  Chicago,  1972.     6  p.  (Municipal 

Finance  Officers  Association.     Special  bulletin  1972B) 

Aronson,  J.  Richard.  Projections  of  state  and  local 

trust  fund  financing.  fin  Ott,  David  J.  [and 

others]   State-local  finances  in  the  last  half 
of  the  1970s.     Washington,  American  Enterprise 
Institute  for  Public  Policy  Research,  1975.  p. 63-89) 

Jump,  Bernard.  Compensating  city  government  employees: 

pension  benefit  objectives,  cost  measurement,  and 
financing.         (In  National  tax  journal,  Sept.  1976, 
v.29,  p. 240-256) 

Maher,  Michael  J.  Audit  of  a  retirement  system: 

special  considerations  in  conducting  an  audit 
of  a  [municipal]   pension  system.  (In  Municipal 

finance,  Nov.  1965,  v. 38,  p. 81-86) 

Patocka,  Barbara  A.        Public  funds:  the  Herculean  task 
is  underway   [in  eliminating  inadequate  funding, 
unrealistic  benefits  and  poor  investment  practices 
from  public  employee  pension  systems]  (In  Pen- 

sions, May/June  1973,  v. 2,  p. 33-48) 

Public  pension-plans  seen  unable  to  pay  future  retirement 
benefits.  (In  Business  insurance,  Aug.  9,  1976, 

v.10 ,  p. 84) 

State-local  finances  in  the  last  half  of  the  1970s. 

Washington,  American  Enterprise  Institute  for  Public 
Policy  Research   [1975]  105  p.    (American  Enterprise 
Institute  for  Public  Policy  Research.  Domestic  affairs 
study  29) 
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IV.  Financial  Considerations  -  Books  and  Articles 
-  continued 


S.  Advisory  Commission  on  Intergovernmental  Relations 
City  financial  emergincies:  the  intergovernmental 
dimension;  Commission  report.  Washington,  For 

sale  by  the  Supt .  of  Docs.,  U.S.  Govt.  Print.  Off., 
1973.         186  p. • 

S.  Bureau  of  the  Census.        City  government  finances. 
Washington,  U.S.  Govt.        Print.  Off.  Annual. 

HA203.C6 


U.S.  Bureau  of  the  Census.        Finances  of  employee- 
retirement  systems  of  State  and  local  governments. 
Washington,  U.S.  Govt.  Print.  Off.  (Its 
Government  finances,  GF  series) 

Issued  annually  since  1960.  JK2474.U52 
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IV. A.  Plan  Costs  -  Funding  -  Books  and  Articles 


Aspen,  Les.  The  burden  of  generosity;  our  hidden 

"national  debt.         (In  Harper's,  Dec.  1976,  v. 253, 
p. 22-24) 

On  public  pensions. 

Discussion,  by  Winfred  Scott  and  others,  in  Feb. 
1977,  p. 4+ 

Bahl ,  Ray-W.  and  Bernard  Jump.  The  budgetary 

implications  of  rising  employee  retirement  system 
costs.  (In  National  tax  journal,  Sept.  1974, 

v.27,  p. 479-490) 

Borrowing  too  much  to  keep  running.         (In  Business 
week,  Sept.  22,  1975,  no. 2399,  p. 84-88) 

City  pension-plans  go  deeper  in  the  hole.         (In  Business 
week,  Sept.  15,  1974,  no. 2398,  p. 80-81) 

Eagleton,  Thomas  F.  Runaway  public  pension  systems. 

( Tn  Conference  board  record,  Apr.  1976  ,  v. 13,  p. 22-24) 

Missouri  Senator  discusses  magnitude  of  pension 
funding  problems  and  suggests  developing  federal 
standards  for  public  plans,  fuller  funding  and 
structural  changes. 

Griffiths,  Martha  W.        Growth  of  government  employee 
pension  plans  and  their  impact  on  government  budgets. 
(In  Tax  Foundation.     Financing  retirements  public 
and  private.     Tax  Foundation's  23rd  national 
conference.      New  York,  1972.        p. 27-31) 

Growing  burden  on  taxpayers:  public-employe  pensions. 
(In  U.S.  news  &  world  report,  July  19,  1971, 
v.71,  p. 24-26) 

Hendrickson,  G.        Pension  costs  increasing  faster  than 
cities'  ability  to  pay.        (In  American  city,  Oct. 
1974,  v.89,  p. 90+) 
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IV. A.  Plan  Costs  -  Funding  -  3ooks  and  Articles 
-  continued 


The  hidden  cost  that  may  break  the  cities.  (In 
Nation's  business,  Sept.  1971,  v. 59,  p. 30-33) 

"Today's  costs  of  pensions  for  public  employees  are 
just  the  tip  of  an  iceburg ,  experts  warn...." 

Holcomb,  Charles  R.  The  pension  balloon  is  about 

to  burst  [increasing  cost  of  supporting  public  pensions 
for  employees  of  New  York  state  and  local  governments 
as  a  serious  threat  the  financial  viability  of  New 
York  City  and  other  units  of  government]       (In  Empire 
state  report,  May  1975,  v.l,  p. 158-165+) 

Hyatt,  James  C.  Day  of  reckoning:  cities,  states 

struggle  as  past  promises  spur  spurt  in  pension 
costs.         (In  Wall  Street  journal,  June  25,  1973, 
v.181,  p.l+) 

Kinzel,  0.        Warning:  costs  of  public  pension  plans 
threaten  private  plans.       (In  Pension  &  welfare 
news,  Jan.  1973,  v. 9,  p. 35-37+) 

Chairman  of  New  York  State  Pension  Commission 
describes  scope  of  the  State  plan,  and  discusses 
the  burden  placed  on  the  taxpayers  by  rising  costs 
of  public  retirement  systems. 

Lehner ,  Urban  C.  Footing  the  bill:     states,  cities 

find  it  harder  to  finance  employes'  pensions.  (In 
Wall  Street  journal,  Nov.  24,  1975,  v. 186,  p.l+) 

Massachusetts  Taxpayers  Foundation,  Inc.  Paying  for 

public  pensions:     will  a  day  come  when  the  money  runs 
out?      Boston  1976.  Leaflet. 

Marcus,  Bruce  W.  Will  public  plans  sink  the  cities? 

(In  Pension  world,  Apr.  1977,  v. 13,  p. 11-14) 

"The  public  area  appears  to  be  beseiged  by  problems 
of  under  funding , investment  restrictions  and  citizen 
concern.     However,  this  is  not  always  the  case.  Some 
plans  are  doing  somethng  about  it.''  — Table  of  contents 
annotat  ion . 
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IV. A.  Plan  Costs  -  Funding  -  3ooks  and  Articles 
-  continued 


Myers,  Robert  J.  and  Conrad  M .  Siegel.        Validity  of 

a  unique  method  of  funding  accrued  liability  in  public 
employee  pension  plans.  (In  Conference  of  Actuaries 

in  Public  Practice.     Proceedings,  1975-1976.  Chicago, 
1976.     p. 508-513) 

Ohio.  Legislative  Service  Commission.        The  major 
state  retirement  systems:  cost  and  financing. 
Columbus,  1963.     43  p.  (Staff  research  report 

no. 58) 

Patocka,  Barbara  A.  Will  pension  costs  push  America's 
cities  over  the  brink?  (In  Institutional  investor, 
June  1975,  v. 9,  p. 55-58+) 

Pennsylvania  Economy  League  (Eastern  Division)  Pension 
primer  of  Philadelphians :  for  public  officials, 
for  citizens  and  taxpayers,  for  public  employees. 
Philadelphia,  1972.  5*pts.       ■      (Report  no. 362) 

On  the  cost  of  providing  pensions  to  city  employees. 

Public  employee  pensions — who  will  pay?  (editorial) 
(In  Pension  and  welfare  news,  Mar.  1973  ,  v. 9,  p. 2) 

Discusses  New  York  City's  retirement  program  costs; 
suggests  adequate  funding  of  public  employee  pension 
plans. 

Rising  cost  of  the  public  pensions — can  taxpayers  afford 
them?  (In  U.S.  news  &  world  report,  Jan.  24,  1977, 
v.82,  p. 84-86) 

Rohrer,  Julie.        Future  crises  at  public  funds  may  be 
hidden  by  fixation  on  cash-flow  only.  (In  Pensions 

and  investments,  June  21,  1976,  v. 4,  p. 25) 

Roscow,  J. P.  The  cities:     paying  the  pension  plan  toll. 

(In  Pension  world,  Apr.  1976,  v. 12,  p. 7-11) 

Discusses  the  relation  between  a  city's  financial 
strength  an  its  retirement  system,  pointing  to  New 
York  as  example  of  need  for  reform,  possibly  through 
some  equivalent  to  ERISA,  for  public  employees. 

Study  reveals  factors  behind  high  costs  of  municipal 
pension  funds.         (In  National  underwriter  (Life 
ed.)   Apr.   7,  1973,  v. 77,  p. 24) 


834 


IV. A.  Plan  Costs  -  Funding  -  Books  and  Articles 
-  continued 

Thomas,  W.S.  Analysis  of  pension  cost  for  munici- 

palities  [New  York  city]    (In  National  tax  journal, 
Sept.  1976,  v.29,  p. 234-239) 

Weinberg,  A. A.  A  new  look  at  retirement  system: 

the  rising  cost  of  retirement  systems,  considered 
as  part  of  current  salary  expense,  raises  important 
questions  for  local  officials.  (In  Public  manage- 

ment, Apr.  1954,  v.36,  p. 74-77) 

Who'll  pay  the  billions  for  those  generous  pension  plans? 
(In  U.S.  news  &  world  report,  Aug.  25,  1975,  v. 79, 
p. 48-50) 

Why  soaring  public  workers  pensions  threaten  you. 
(In  Nation's  business,  Nov.  1976,  v. 64,  p. 66-68+) 

Wisconsin  Retirement  Research  Committee.        Cost  projec- 
tions relative  to  consideration  of  formula  and  retire- 
ment age  changes  in  the  debt  retirement  systems. 
Madison,  1974.        lv. (various  pagings)         (Staff  Report 
no. 28-1975) 

Woolf,  Donald  A.  Funding  pensions  for  public  employees: 
the  argument  for  pay-as-you-go.  (In  Public  personnel 
review,  July  1969,  v. 30,  p. 155-159) 
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IV. A.  Plan  Costs  -  Funding  -  Newspaper  Articles 


New  York  Times,  Mar.  28,  1976,  section  3,  p. 3,  col.l. 
"L  M  Kohlmeier  article  on  pension  fund  risks  for 
public  employes:     discusses  case  involving  Police  Pension 
and  relief  assn  of  Erie,  Pa.,  discusses  underf inding " 

New  York  Times,  Apr.  5,  1976,  p. 35,  col. 3. 

"Public  employee  retirement  systems  in  NYS  currently 
cost  nearly  $200  for  every  man,  woman  and  child,  rise 
of  74%  from  $115  in  '73." 

Christain  Science  Moniter,  May  4  ,  1976  ,  p. 4,  col. 2. 
"Univ  of  Mich  and  Coopers  &  Lybrand  study  of  43 
major  cities  shows  irregularities  in  financial  reptg 
practices  of  many  cities." 

Washington  Post,  July  26,  1976  ,  p. 3,  Section  3,  p.l,  col. 4. 
"Coopers  and  Lybrand,  Md  accounting  firm,  repts 
Maryland's  public  employee  retirement  system  has 
$2.5  billion  in  pension  obligations  for  which  no 
funding  has  been  provided;  since  '71  siz"e  of  pension 
benefits  has  increased  beyond  amount  of  money  set  aside 
to  pay  for  them." 

Business  Week,  Sept.  13,  1976,  p. 38,  col.l. 

"US'  cities  and  states  begin  to  reshape  plans  and 
funding  practices  in  order  to  lessen  or  spread  out 
rapidly  accruing  pension  costs;  Eagleton  warns  payouts 
by  pension  plans  'could  easily  eclipse  total  active 
payrolls'  within  25  years." 

Business  Week,  Sept.  20,  1976,  p. 150,  col. 2. 

"Business  Week  ed  commends  efforts  by  number  of  state 
and  local  govts  to  revise  their  pension  plans  for  govt 
employes;  asserts  that  unless  pension  plans  are  brought 
into  line  with  econ  reality,  they  will  drag  cities  and 
states  into  bankruptcy." 

Atlanta  Constitution,  Oct.  7,  1976,  p. 4,  col.l. 

"Atlanta  Constitution  ed  comments  on  US  public 
pension  funds:  suggests  that  public  pension  funds 
are  'strangling'   taxpayers;  notes  that  gap  between 
govt  employees'  pension  obligations  and  money  available 
to  meet  obligations  has  grown  to  more  than  $200 
billion  at  Fed  level;  cites  similar  problem  at 
state  and  local  level:  mentions  that  report  detailing 
health  of  Fulton  County  public  pension  was  withheld 
from  public  inspection  on  orders  of  Goodwyn  Cates." 
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IV. B.  Benefits  Levels  -  Books  and  Articles 


Arizona  Department  of  Administration.     Personnel  Division. 
Survey  of  salaries  and  employee  benefits  of  private 
and  public  employers  in  Arizona.        Phoenix,  1973.     40  p 


Crawford,  Jeffrey  and  John  Crabtree,  comps .  1975 
salary  and  fringe  benefit  survey  of  Tennessee 
municipalities.        Knoxville,  1975.        128  p. 

Council  of  State  Governments.        Fringe  benefits  in 

State  government  employment.        Lexington,  Kentucky. 

A  series  of  reports,  including  issues  for  1962,  1968, 
1972,  1975.     Contains  data  on  retirement  systems  for 
state  employees. 

Fringe  benefits  for  municipal  employees.         (In  Public 
management,  Oct.  1973,  v. 55,  p. 2-21) 

Includes  some  references  to  pensions. 

Contents .-Growing  pains  in  fringe  benefits — critical 
issues,  by  D.R.  Baggett . -Survey/f r inge  benefits  in  the 
public  sector,  by  S.M.  Wolf son. -Fringe  benefits  in  the 
the  negotiation  process  by  John  A.  Hanson. -Fr inge 
benefits  for  municipal  administratior s ,  by  G.R. 
Bouchard . -The  future  of  fringe  benefits/view  from  the 
union,  by  J.  Wurf.-The  future  of  fringe  benefits/view 
from  the  municipality,  by  J.L.  Caplinger. 

Hay,  Edward  N.  and  Associates.        Report  to  the  governor 
and  legislature  of  the  state  of  New  Jersey  concerning 
'state  employees  compensation,  benefits,  prerequisites 
and  working  conditions,  and  productivity.... 
Trenton,  New  Jersey  Department  of  Civil  Service, 
1970.     53  p. 

Illinois  Municipal  League.  1974  annual  salary  survey: 

salaries,  wages,  and  fringe  benefits  in  Illinois 
municipalities  over  5000  population.       Data  based 
on  salaries  and  wages  in  effect  August  1,  1974. 
Springfield,   1974.  126  p. 
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IV. B.  Benefit  Levels  -  Books  and  Articles  -  continued 


League  of  Arizona  Cities  and  Towns.        Salary  and 

fringe  benefit  survey.  Phoenix,  1975.  30  p. 

Martin,  Gerald  D.  Gender  discrimination  in  pension 

plans.         (In  Journal  of  risk  and  insurance,  June 
1976,  v.43,  p. 203-214) 

Discusses  recent  rulings  that  separate  mortality 
tables  cannot  be  used  to  determine  retirement  pay; 
emphasis  on  Indiana  case. 

Massachusetts  Taxpayers  Foundation,  Inc.  Retirement 
allowances  paid  to  former  state  and  local  employees, 
1968.  [Boston,  1970]         12  p.  JK3160.P4M37 

Michigan  Municipal  League.  Salaries,  wages,  and  - 

fringe  benefits  in  Michigan  municipalities  over  4,000 
population,  1973.        Ann  Arbor,  1973.  113  p. 

Milwaukee.  City  Service  Commission.  Municipal  fringe 

benefits  and  related  oay  practices.  Milwaukee, 
1971.       87  p.         (Report  no. 26) 

Municipal  worker  fringe  benefits  grow  faster  than  pay 
scales:  benefit  growth  from  1970  to  1973  is  charted 
in  a  new  survey  published  by  the  Labor-Management 
Relations  Service  [of  the  National  League  of  Cities] ; 
police-fire  fringes  continue  to  lead  those  of  other 
city  hall  employees.  (In  Nation's  cities,  Feb. 

1975,  v. 13.  p. 27) 

New  Jersey.  Bureau  of  Public  Employees  Pensions.  A 
report  on  the  improvement  of  the  economic  security 
benefits  of  New  Jersey  state  employees,  by  S.E. 
Schanes.        Trenton,  1953.        12  p. 

Present  benefits  and  deficiencies;  veteran  employees 
recommendations . 

New  veterans;  pension  law  prevents  benefits  cuts.  (In 
Aging,  Fall  1976,  v. 256,  p. 3) 

New  York — pension  benefits  to  former  resident.  (In 
CPA  journal,  Apr.  1975,  v. 45,  p. 58) 
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IV. B.  Benefit  Levels  -  Books  and  Articles  -  continued 


North  Carolina  League  of  Municipalities.        North  Caro- 
lina municipal  salaries,  wages  and  fringe  benefits 
in  cities  5,000  to  20,000  population  as  of  January 
1974.        Raleigh,  1974.  50  p. 

Oklahoma  Municipal  League.  1975  salaries,  wages 

and  fringe  benefits  of  Oklahoma  cities  and  towns. 
Oklahoma  City,  1975.  132  p. 

Oregon  State  Employees  Association.        A  fringe  benefit 
study  of  state  governments,  Oct.  1970.  Salem,  Ore., 
1970.        30  leaves.     (chiefly  tables)  JK2474.07 
Includes  data  on  retirement  and  pensions. 

Pennsylvania  Economy  League  (Eastern  Division) 

Philadelphia  municipal  employee  benefits  compared 
with  employee  benefits  of  private  companies  in  the 
area.        Philadelphia,  1972.        64  p.  (Report 
no.  361) 

Pennsylvania  Economy  League  (State  Division)  Retire- 
ment benefits  for  Pennsylvania's  state  officials:  a 
comparative  analysis  and  evaluation  of  the  benefit 
provisions  of  the  Pennsylvania  state  employees 
retirement  system  applicable  to  legislative,  judicial 
and  executive  officers.     (Prepared  for  the  Pennsylvania 
Commonwealth  Compensation  Commission.)  Harrisburg, 
1972.  106  p. 

Public  employees'   retirement  coverage.  (In  American 

city,  May  1953,  v. 68,  p. 126) 

Public  pension  plans  seen  unable  to  pay  future  retirement 
benefits.         (In  Business  insurance,  Aug.  9,  1976, 
v.10,  p. 84) 

Retire  and  get  a  raise — who  can  do  it.  (In  U.S.  news 

&  world  report,  Apr.  12  ,  1976  ,  v. 80,  p. 77) 


Schuchat,  T.  Bigger  benefits  for  railroad  retirees, 

too.         (In  Retirement  living  Mar.  1974,  v. 14,  p. 9) 


839 

IV. B.  Benefit  Levels  -  Books  and  Articles  -  continued 


Skolnik,  Aired  M.  and  Sophie  R.  Dales.  Benefits  and 

beneficiaries  under  public  employee  retirement 
systems,  calendar  year  1971.  Washington,  U.S. 

Social  Security  Administration,  1972.        5  p. 
(Research  and  statistics,  no. 13) 

South  Dakota.  State  Legislative  Research  Council. 
Fringe  benefits  in  State  government  employment. 
Pierre,  1970.         29p.  JK2474.S7 

Memorandum  drawn  from  two  reports  prepared  by  the 
Personnel  Division  of  the  South  Dakota  Dept.  of 
Administration . 


Swenson,  Shirley  F.  Fringe  benefits  of  municipal 

employees  in  Oregon.       Eugene,  Ore.,  Bureau  of 
Governmental  Research  and  Service,  University  of 
Oregon,  1972.  33  p.         (Information  bulletin 

no.  165) 

U.S.  Bureau  of  Labor  Statistics.     Middle  Atlantic 
Regional  Office.  Wages  and  benefits  of  local 

government  workers  in  the  New  York  [metropolitan] 
area.  New  York,  1971.  121  p.  (Regional 

reports  no. 26) 

U.S.  Bureau  of  Labor  Statistics.  Middle  Atlantic  Regional 
Office.        Wages  and  benefits  of  municipal  government 
workers  in  the  city  of  Newark.      New  York,  1971. 
37  p. 

U.S.  Bureau  of  Labor  Statistics.       State  government 

employee  compensation,  1972         [analysis  prepared  by 
Theodore  Bleecker  and  others]  ■  Washington,  for 

sale  by  the  Supt.  of  Docs.,  U.S.  Govt.  Print.  Off., 
1976.         69  p.  (Its  Bulletin  no. 1899)  HD3051.A5 

Includes  information  on  retirement  programs. 

U.S.  Laws,  statutes,  etc.        An  act  to  provide  for  in- 
crease in  annuities  payable  from  District  of  Columbia 
teachers'   retirement  and  annuity  fund,  to  revise 
method  of  determining  cost-of-living  increases  in 
such  annuities,  and  for  other  purposes. 
[Washington,  U.S.  Govt.  Print.  Off.,  1966]         2  p. 

Public  law  89-494   ( H.R.  11439). 

Approved  July  5,  1966. 
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IV. B.  Benefit  Levels  -  3ooks  and  Articles  -  continued 


U.S.  Social  Security  Administration.     Office  of 

Research  and  Statistics.  Benefits  and  bene- 

ficiaries under  public  employee  retirement  systems 
by  Sophie  R.  Dales.  Washington.  (Its  Research 

and  statistics  notes) 

A  series,   including  issues  for  1957-72,  1973,  1974, 
1975  . 

Wallace,  Marc  J.  and  Norbert  F.  Elbert.  Pension 
and  retirement  planning;   a  guideline  for  insuring 
income  security  for  retired  employees  at  the  city 
and  county  level:  final  report.  Springfield, 
Va.,  National  Technical  Information  Service, 
1974.  31  p.  (PB-247  736) 

Sponsored  by  University  of  Kentucky,  Bureau  of 
Government  Services,  and  U.S.  Civil  Service 
Commission,  Bureau  of  Intergovernmental  Personnel 
Programs.     Funded  under  the  Intergovernmental 
Personnel  Act  of  1970. 

Washington  state  to  pay  increased  pensions  to  retired 
public  employees  in  July.  (In  Public  employee, 

June  1970  ,  v. 35,  p. 8) 

Some  1,000  State  employee  members  who  retired 
under  Washington  Public  Employees  Retirement  System 
before  Apr.  1,  1969  will  benefit  from  new  state  act. 

Wisconsin  Retirement  Research  Committee.  Automatic 
post-retirement  adjustment  plans:  a  study  relative 
to  the  public  retirement  systems  under  the  Department 
of  Employee  Trust  Funds.     Madison,  1974.  36  p. 

(Staff  Report  no. 27-1974) 
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IV. B.  Benefits  Levels  -  Newspaper  Articles 


New  York  Times,  Mar.  29,  1976,  p. 50,  col. 8. 

"Calculations  of  benefits  for  retires  in  principal 
NY  pension  plans  in  terms  of  take-home  percentages 
of  final  yr's  $14,000  salary  for  retiree  at  65 
with  living  spouse.1' 

New  York  Times,  Mar.  29,  1976,  p.l,  col. 6. 

"Pensions  plans  for  NYC  and  NYS  employees,  when 
combined  with  Soc  Security  benefits,  provide  many 
retirees  with  net  income  after  taxes  that  is  greater 
than  income  they  take  home  during  their  last  working 
yr .  " 

New  York  Times,  May  26,  1976,  p. 51,  col.l. 

"State,  County  and  Munic  Employees  Dist  Council 
37  exec  dir  Victor  H  Gotbaum  presents  data  indicating 
Fed  minimum  budget  of  $10,487  and  that  7  major  cities 
p'aid  higher  pensions  to  munic  employees." 

Miami  Herald,  Sept.  6,  1976,  p. 6,  col.l. 

"Miami  Herald  examines  controversy  over  public 
employes  receiving  pension  benefits  that  are  more 
generous  than  those  in  private  sector;  points  out 
most  pension  plans  do  not  cost  current  administration 
anything  but  are  burden  to  be  passed  to  future 
administration. " 

Wall  Street  Journal,  Oct.  11,  1976,  p. 10,  col.l. 

"Compares  NJ  Gov  Brenden  Byrne  to  former  NYC 
Mayor  John  V  Lindsay;  criticizes  their  yielding  to 
municipal  employe  contract  demands  by  giving  retire- 
ment at  half-pay  after  20  yrs  of  service." 
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IV.C.  Investment  of  Assets  -  Books  and  Articles 


Barresi,  Joseph  F.  and  Samuel  R.  Tyler.  Investing 
Boston's  pension  funds:  opportunity  for  reducing 
taxpayers'  share  of  pension  costs.  Boston, 
Boston  Municipal  Research  Bureau,  1973. 

Campbell,  C.V.  Investment  diversification  for  public 

pension  funds,        (In  Commercial  and  financial 
chronicle,  June  4,  1964  ,  v. 199,  p. 2238-2239) 

Controversy  grows  over  use  of  pension  funds  to  bail  out 
dollar-short  cities.  (In  Retirement  living,  Dec. 

1975,  v.15,  p. 13-14) 

Cooper,  Jack  L.        Investment  policies  of  state  and  local 
pension  funds.        (In  Southern  journal  of  business, 
Apr.  1971,  v.6,  p. 29-44) 

Cornell,  Brad.      The  Arizona  state  retirement  system 
1956-1975:  an  investment  analysis.       (In  Arizona 
review,  Mar.  1976,  v. 25,  p. 1-5) 

Ely,  0.      New  York  city's  $3.8  billion  pension  funds 
to  buy  common  stocks.         (In  Public  utilities  fort- 
nightly, Dec.  17,  1964,  v. 74,  p. 51-53) 

Eye  on  the  states   [public  pension  funds  move  into  stocks] 
(In  Fortune,  Feb.  1965,  v. 71,  p. 87+) 

Investment  Bankers  Association  of  America.     State  and 
local  pension  funds  1970;  digest  of  authorized 
investments  and  actual  investments.  Prepared  by  John 
H .  Harper.     Washington,  1970  .  93p. 

Jansson,  Solveig.       Edwin  Mounger  of  Florida:  the 
state  pension  manager  under  attack.         (In  Insti 
tutional  investor,  Sept.  1974  ,  v. 8,  p. 83-84) 
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IV.  C.  Investment  of  Assets  -  Books  and  Articles 
-continued 


Kearns,  L.G.      Adequate  investing  for  public  retirement 
systems.         (In  Commercial  and  financial  chronicle, 
Aug.  23,  1962,  v. 196,  p. 809+) 

Kohlmeier,  Louis  M.        Conflicts  of  interests:  state  and 
local  pension  fund  asset  management;  Report  to  the 
Twentieth  Century  Fund  Steering  Committee  on  Conflicts 
of  Interest  in  the  Securities  Markets.        New  York, 
The  Fund,  1976.       69  p. 

Lechner,  Melvin  N.        Managing  New  York  City's  pension 
funds.       (In  Pension  and  welfare  news,  Nov.  1973  ,  v. 9, 
p. 37-43) 

Discusses  laws  and  regulations  governing  investments 
of  New  York  City  retirement  systems  and  selection  of 
bond  investment  advisers. 

Also  in  Trusts  &  estates,  Jan.  1973,  v. 112,  p. 30-32+. 

Lechner,  Melvin  N.        Managing  New  York  City's  pension 
funds  part  II.         (In  Pension  and  welfare  news, 
Dec.  1973,  v.9,  p. 32+) 

Also  in  Trusts  and  estates  May  1973  ,  v. 112,  p. 318-321. 

Monaghan,  Jean.        Who's  buying  municipals — not  pension- 
funds  public  or  otherwise.         (In  Pension  world, 
Aug.  1976,  v.12,  p. 47-53) 

Municipal  Finance  Officers  Association  of  the  United 
States  and  Canada.  A  survey  of  public  employee 
retirement  systems  on  the  subject  of  investments. 
Chicago,  1954.  4  p.       (Special  bulletin  1954C) 

New  York  (City)     Office  of  the  Comptroller. 
Investment  progress:  New  York  city 
retirement  systems.  New  York,  1972.        36  p. 

New  York  (City)  Office  of  the  Comptroller.        New  York 
•City  retirement  systems.     Investment  management 
report.      New  York,  1975.         42  p. 

Review  of  pension  funds  for  the  year  ending 
June  30,  1974. 

Public  pension  funds  seek  safer  ground.       (In  Business 
week,  Sept.  13,  1976,  p. 38) 


74-365  O  -  78  -  54 
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IV. C.  Investment  of  Assets  -  Books  and  Articles 
-  continued 


Public  retirement  funds:  a  case  for  professional  inves- 
ment   [examines  the  16  statewide  retirement  systems  in 
Louisiana  with  special  emphasis  on  the  investment  of 
the  more  than$  1.25  billion  in  pension  reserves 
currently  entrusted  to  them]  (In  P.A.R.  analysis, 

Mar.  1974,  p. 1-24) 

State,  local  agencies'  pensions  expand  role  in  cor 
porates  market.  (In  Wall  Street  journal,  Nov. 

30,  1965,  p. 5) 

Public  employee  pension  funds  are  active  in  the 
market  for  corporate  stocks  and  bonds,  according 
to  a  study  by  the  New  York  stock  exchange. 

Stock  holdings  of  state  retirement  systems.  (In 

Pension  and  welfare  news,  Aug.  1974,  v. 10,  p. 12-13) 
Refers  to  public-employee  pension  funds  and  teacher's 
and  similar  funds. 

Trouble  for  public  pension  funds?   [investment  policies] 
(In  Business  week,  Feb.  6,  1960,  p. 106-108)" 

Tucker,  J.  Richard.  State  and  local  pension  funds, 

1972;  digest  of  authorized  investments  and  actual 
investments.  [1972]  New  York,  Securities  Industry 
Association,        98  p. 

U.S.  Board  of  Governors  of  the  Federal  Reserve  System. 
Flow  of  funds  accounts:     annual  total  flows  &  year- 
end  assets  and  liabilities.  [Washington]  Board 
of  Governors  of  the  Federal  Reserve  System. 
Each  vol.   is  cumulative  from  1945. 

Includes  table  showing  statement  of  savings  and 
investment  for  state  and  local  retirement  funds. 

U.S.  Board  of  Governors  of  the  Federal  Reserve  System. 
Flow  of  funds  accounts,  seasonally  adjusted  and 
unadjusted.  Washington,  Division  of  Research  and 

Statistics,  Board  of  Governors  of  the  Federal  Reserve 
System.  Quarterly. 

Includes  table  showing  balance  sheet  statements 
of  saving  and  investment  for  state  and  local  govern- 
ment employee  retirement  funds. 
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IV. C.  Investment  of  Assets  -  Books  and  Articles 
-  continued 


U.S.  Bureau  of  the  Census.     Holding  of  selected  public 
employee  retirement  systems.  Washington,  U.S. 

Govt.  Print.  Off.    (Government  reports,  GR  series) 
Issued  quarterly. 

Provides  summary  data  on  cash  and  security  holdings 
of  100  major  systems. 

U.S.  President.  Report  on  the  national  housing 

goal;  message ...  transmitting  the  eighth  annual 
report...        Washington,  U.S.  Govt.  Print.  Off., 
1976.  120  p.  (U.S.  Congress  House. 

Document  no. 94-368)  HD7293.5.A32  1976 

Includes  information  on  public  pension  funds  as  a 
source  of  mortgage  money.       See  table  D-6,  p. 107. 
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IV. C.  Investment  of  Assets  -  Newspaper  Articles, 
Washington  Post,  Jan.  26,  1976,  Section  2.  p. 13, 


"Kohlmeier  contends  that  too  often  pension  funds 
exist  primarily  as  revenue  sources  for  politicians, 
banks  and  brokers  and  not  for  their  intended  bene- 
ficiaries; SEC  study  of  pension  fund  mgmt  cited." 

New  York  Times,  Jan.  26,  1976,  p.l,  col. 2. 

"Louis  M  Kohlmeier  finds  no  justification  for 
public  pension  funds  to  buy  state  an  munic  bonds; 
says  such  purchases  jeopardize  interests  benefici- 
aries by  threatening  funds'  solvency  and  encouraging 
irresponsible  benefit  liberalization." 

Los  Angeles  Times,  Mar.  7,  1976,  Section  7,  p.l 
col. 5. 

"states  consider  whether  state  tax  and  public 
employee  pension  money  should  be  invested  for  social 
purposes  rather  than  in  commercial  banks" 

Los  Angeles  Times,  Apr.  5,  1976,  Section  2,  p. 7 


"assails  NYC  teachers  union  leaders  for  investing 
pension  funds  in  NYC  bonds." 

New  York  Times,  July  11,  1976,  p. 31,  col.l. 

"Conn  remains  only  state  with  status  as  stock 
exch  broker;  reports  state  does  25%  of  pension 
fund  investing  through  PBW,  saving  25%  in  brokerae 
fees." 

Wall  Street  Journal,  July  9  ,  1976  ,  p. 5,  col. 2. 

"$3.3  billion  Penna  Public  School  Employees 
Retirement  Fund  and  $1.8  billion  State  Employees 
Retirement  Fund  have  offered  to  loan  Volkswagen 
$135  million  to  help  finance  proposed 
US  assembly  operations  near  Stanton,  Pa." 

Wall  Street  Journal,  Aug.  17,  1976,  p. 18,  col.l. 

"Drucker's  warning  of  dangers  of  investing  pension 
funds  of  public  employes  on  basis  of  political 
calculat  ions . " 


col . 4 . 


col. 3. 
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IV.  C.  Investment  of  Assets  -  Newspapers  Articles 
-  continued 


New  York  Times,  Sept.  22,  1976,  p. 54,  col. 2 

"US  HR  Labor  Standards  Subcom  confidential  draft 
rept  finds  that  NYC's  5  pension  funds  have  invested 
too  heavily  in  city  and  Munic  Assistance  Corp  bonds; 
finds  that  city,  through  control  of  governing  bds 
of  pension  plans,  has  for  past  10  yrs  deliberately 
misrepresented  actuarial  experience  of  plans  to 
understate  true  pension  costs." 

New  York  Times,  Sept.  23,  1976,  p. 80,  col. 2 

"Gov  Carey  tells  delegation  Fed  Guarantees  are 
needed  to  protect  investment  made  by  NYC's  pension 
funds  in  city  and  Munic  Assistance  Corp  bonds." 

New  York  Times,  Nov.  19,  1976,  Section  2,  p. 5,  col. 2. 
"Former  Okla  Gov  David  Hall  loses  bid  for 
reduction  in  his  3-yr  bribery-conspiracy  sentence; 
he  and  W  W  Taylor,  Tex  financier,  were  convicted 
in  '75  of  attempting  to  bribe  former  Okla  State 
Sec  John  Rogers  to  gain  his  influence  in  investment 
of  state  retirement  funds." 
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V.  Transferability  and  Portability 
Books  and  Articles 


California.  Legislature.  Assembly.  Retirement  Committee. 
Reciprocity  of  retirement  benefits  between  public 
retirement  systems  within  the  State  of  California 
interim  committee  hearing,  September  18,  1972,  San 
Diego,  California.         [Sacramento,  1972]     78,     [36]  p. 

Calvert,  Geoffrey  N.  Portable  police  pensions — 

improving  inter-agency  transfers.  [Washington] 
National  Institute  of  Law  Enforcement  and  Criminal 
Justice;  for  sale  by  the  Supt.  of  Docs.,  U.S.  Govt. 
Print.  Off.,  1971       [i.e. 1973]  83  p.  HV8138.C24 

Rubin,  Harold.  Pensions  and  employee  mobility  in  the 
oublic  service.  New  York,  Twentieth  Century  Fund, 
1965.         105  p. 

Sneed,  Melvin  W.        Transferability  of  public  employee 
retirement  credits:     Broader  transferability  and 
early  vesting  are  among  the  recommendations  of 
the  Advisory  Commission  on  Intergovernmental 
Relations.         (In  Public  management,  June  1963, 
v.45,  p. 125-128) 

U.S.  Advisory  Commission  on  Intergovernmental  Relations. 
Transferability  of  public  employee  retirement 
credits  among  units  of  government.  Washington, 
1963.       92  p.         (Comm.  rept.  A-16) 

U.S.  Congress.  House.  Committee  on  Education  and  Labor 
Intergovernmental  Personnel  Act.  Hearings,  91st 
Congress,  1st  session,  on  S.ll,  H.R.  5546,  and  H.R. 
13890. . .Hearings  held .. .November  17,  18,  and  20,  1969. 
Washington,  U.S.  Govt.  Print.  Off.,  1970.       197  p. 

HJ275.A5  1969b 
Includes  discussion  of  portable  pension  rights  for 
state  and  local  officials. 
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VI    Social  Security 
Books  and  Articles 


Chatters,  D.H.  Extension  of  social  security  benefits 
urged  for  municipal  employees,  (In  American  city, 
Mar.  1950,  v. 65,  p. 9) 

Connecticut.  University.  Institute  of  Public  Service. 
Social  security  for  employees  of  Connecticut 
municipalities,  by  Edwin  A.  Gere.        Storrs,  Conn., 
1956.        12  p.         (Informational  bulletin  no. 12) 

Coordinating  local  retirement  plans  with  social  security: 
amendments  to  the  social  security  laws  make  it 
possible  to  coordinate  existing  local  retirement 
plans  with  the  federal  social  security  system;  here 
is  discussion  of  the  advantages  of  coordination; 
prepared  by  the  staff  of  Edwin  Shields  Hewitt  and 
Associates.         (In  American  city,  June  1955,  v. 70 
p. 126-127) 

Coverage  of  state  and  local  government  employees  under 
OASDI;  with  tables.         (In  Social  security  bulletin, 
Jan.  1960,  v. 23,  p. 16-17) 

Dunn,  Edgar  S.        Integration  of  the  Florida  state 
retirement  system  with  social  security  [evaluation 
of  recent  legislation]         (In  Florida  University 
economic  leaflets,  Sept.  1955,  p. 1-4) 

Gabriel,  A.C.        Coordinating  retirement  system  with 
new  federal  social  security  law   [problems  that 
arise  in  coordinating  an  existing  public  employee 
retirement  system  wiht  the  Old  age  and  survivors' 
insurance  program]         (In  Michigan  municipal  review, 
Nov.  1954,  v.27,  p. 198-202) 


Hayman,  D.B.        Social  security  and  state  and  local 
retirement  in  North  Carolina.        Chapel  Hill, 
Institute  of  Government.     University  of  North  Carolina, 
1953.         173  p.         (Law  and  administration  ser.,  v. 8) 

Study  of  the  possibility  of  intergrating  existing 
statewide  retirement  system  with  federal  social  security. 
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VI.  Social  Security  -  Books  and  Articles  -  continued 


Hewitt,  E.S.    [and  others]        The  coordination  of  federal 
social  security  with  public  employee  retirement  plans. 
(In  County  officer,  Mar.  1955  ,  v. 20,  p. 68-72) 

Interpretation  on  social  security  for  municipal  employees 
(In  American  city,  Jan.  1951,  v. 66,  p. 115) 

Jackson,  Paul  H.        Public  employee  retirement  -the 
future  of  social  security  benefits  and  their  impact 
on  integrated  pension  plans.       (Paper  presented  at 
the  67th  annual  conference  of  the  Municipal  Finance 
Officers  Association  of  the  United  States  and 
Canada,  June  3*,  19  68  ) 

Jackson,  Paul  H.        Social  security-past,  present  and 
future.   (Paper  presented  at  the  54th  annual 
convention  of  the  National  Council  on  Teacher 
Retirement,  Sept.  28,  1976) 

Kansas.  Legislative  Council.  Research  Department. 

Retirement  and  insurance  planning  for  state  and  local 
government  employees.        Topeka,  1950.         24  p. 
(Pub.  no. 169) 

Pt.l.  Extension  of  federal  coverage  of  Old-age 
and  survivors  insurance  to  Kansas  public  employees; 
pt.2.  Comparison  of  federal  plan  with  House  bill 
no. 285,  1949  session;  pt.3.  Supplementation  of 
federal  plan. 

Prepared  for  the  Committee  on  Federal,  State,  and 
Local  Government. 

Reprinted  from  the  Kansas  government  journal, 
Oct. /Nov.  1950. 

Kentucky .Legislative  Research  Commission. 

Social  security  and  a  Kentucky  retirement  system. 
Frankfort,  1951.         22  p.         (Information  bulletin 
no .  6 ) 

Krakowiecki,  M.        Attacks  plan  to  withdraw  New  York 
from  social  security  as  hairbrained.  (In 
Business   insurance,  July  26  ,  1976  ,  v. 10,  p. 12) 
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VI.  Social  Security  -  Books  and  Articles  -  continued 


Krislov,  Joseph.        State  and  local  government  retirement 
systems,  1965;   a  survey  of  systems  covering  employees 
also  covered  by  the  Federal  old-age,  survivors,  disa- 
bility, and  health  insurance  program.  [Washington, 
1966]         82  p.         (U.S.  Social  Security  Administration 
Office  of  Research  and  Statistics.  Research  report 
no. 15)  HD7123. 15492  no. 15 

Leedecker,  Charles  G.        Adequate  city  retirement  plan 
for  employees — integrated  with  social  security 
[  Pennsylvania]         (In  Alabama  municipal  journal, 
May  1960  ,  v. 17,  p. 20-21) 

Leppert,  John  C.        County  retirement  and  OASI:  San 

Diego  [Cal.]   proposal  analyzed;  provisions  for  inter- 
grating  county  retirement  programs  with  the  federal 
Old  age  and  survivors'   insurance  program.       (In  Tax 
digest,  Apr.  1958,  v. 36,  p. 80-82+) 

MacMillan,  F.N.        Integration  of  public  retirement 
systems  with  social  security.         (In  Personnel 
administration,  July  1950,  p. 1-4+) 

MacMillin,  F.N.        Public  employees  and  social  security 
[some  of  the  reasons  that  public  employees  have  the 
right  to  be  included  under  two  retirement  system] 
(In  Georgia  local  government  journal,  Dec.  1951, 
p. 10-12) 

Municipal  Research  and  Services  Center  of  Washington. 
Social  security  and  municipal  employees:  proceedings 
of  a  workshop  concerning  withdrawal  from  social 
security  coverage  by  municipal  employees.  Seattle, 
1972.        58  p.         (Association  of  Washington  Cities. 
Information  bulletin  339) 

Focuses  on  the  feasibility  of  firemen  and  police 
men  in  Washington  State,  whose  positions  are  under  a 
retirement  system,  withdrawing  from  the  federal  social 
security  program. 
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VI.  Social  Security      Books  and  Articles  -  continued 

Murdock,  Osgood.       How  the  city  of  Piedmont  [Calif.] 

combines  social  security  and  insurance  to  solve 

problem  of  superannuates.  (In  Western  city, 
July  1951,  p. 27-28) 

Myers,  Robert.        Actuarial  study  of  termination  of 
social  security  coverage  by  city  of  San  Jose,N 
California.  (Study  prepared. for  Social  Security 

Administration,  September,  1976) 

Myers,  Robert.        Should  state  and  local  governments 
desert  the  social  security  ship?  (In  Tax  review, 
November  1976,  v. 37,  no. 10) 

New  legislation  permits  coordinating  pension  plans  with 
social  security  [Michigan:  making  possible  coverage 
of  public  employees,  except  policemen  and  firemen] 
(In  Michigan  municipal  review,  July  1955,  v. 28, 
p. 136-138) 

Nixon,  D.D.        Social  security  and  municipal  retirement 
coverage  [the  Social  Security  Act  amendments  of  1950 
and  theirrelation  ot  the  systems  of  municipal 
retirement  in  Texas]         (In  Texas  municipalities, 
June  1951,  v. 38,  p. 172-175) 

North  Dakota. Legislative  Research  Committee.  The 

North  Dakota  old  age  and  survivors  insurance  system: 
an  analysis,  by  S.C.  Kelley.        Grand  Forks,  Bureau 
of  Business  and  Economic  Research,  University  of 
North  Dakota,  1956.        47  p.         (North  Dakota. 
University .Bureau  of  Business  and  Economic  Research. 
North  Dakota  Studies  in  Public  Administration,  no. 2) 

Analysis  of  the  states  contributory  retirement 
and  survivor's  insurance  system  and  the  possibilities 
of  intergrating  it  with  social  security. 

A  16-page  summary  edition  was  also  issued. 
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VI,  Social  Security  -  Books  and  Articles  -  continued 


PERA-OASDI  coordination:  some  pros  and  cons  [of 

coordinating  Public  Employee  Retirement  Association 
with  Old  age,  survivors,  and  disability  insurance] 
(In  Minnesota  municipalities,  Jan.  1963,  v. 48,  p. 8-9) 

Repercussions:  dropping  out  of  social  security.  (In 
Pension  world,  Nov.  1976,  v. 12,  p. 73) 

"The  nation's  6,000  public  employee  retirement 
systems  were  recently  cautioned  by  a  leading 
actuarial  consultant  to  be  wary  of  dropping  out  of 
Social  Security  as  a  means  to  saving  money  for 
taxpayers  and  workers." 

Roberts,  Samuel  M.        Integration  of  California 
retirement  plans  with  federal  OASI   [Old  age  and 
survivors  insurance]  coverage.         (In  Western  city, 
July  1955,  p. 55-57) 

Roeder,  R.G.  and  A.G.  Gabriel.  Social  security  and 

Michigan  public  employees   [the  1950  amendments  to 
the  Social  Security  Act  and  the  effect  on  the  Michigan 
pension  systems]         (In  Michigan  municipal  review, 
Aug.  1951,  v.24,  p. 132-133+) 

Ruby,  M.  and  J.B.  Copeland.        Dropouts;  cities  leaving 
the  social  security  system.  (In  Newsweek,  Apr.  26, 

1976,  v.87,  p. 89+) 

Schanes,  S.E.        New  public  employees'  retirement 
systems  integrates   [New  Jersey]   state  employees 
retirement  system  with  social  security  benefits: 
program  effective  January  1,  1955.   (In  New  Jersey 
municipalities,  Oct.  1954,  p. 5-7+) 

Scheibia,  S.  Anti-social  security:  employees  of 

state  and  local  governments  are  opting  out.  (In 
Barron's,  Mar.  8,  1976,  v. 56,  p. 5+) 
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VI.  Social  Security  -  Books  and  Articles  -  continued 


Smith,  D.H.  The  Virginia  retirement  plan  [discusses 

how  a  changeover  was  made  from  the  earlier  state 
system  to  a  new  plan  including  federal  old  age  and 
survivors  insurance]  (In  State  government,  July 

1952,  v.25,  p. 140-142+) 

Social  security  and  municipal  employees;  proceedings  of 
of  a  workshop  concerning  withdrawal  from  social 
security  coverage  by  municipal  employees  [November 
1971]  .     Seattle,  Municipal  Research  and  Services  Center 
of  Washington  in  cooperation  with  Association  of 
Washington  Cities,  1972.  53p.         (Information  bulletin 
no.  339)  HD7124.W2S6 

Social  Security  and  the  [Pennsylvania]   state  Municipal 
Employees  Retirement  Act  [plans  for  supplementing 
social  insurance  benefits  wih  municipal  pension 
systems]         (In  Horizons  for  modern  Pennsylvania 
local  government,  July  1954,  p. 1-2) 

Social  security  coverage  for  California  state  employees. 
(Report  prepared  by  the  Wyatt  company  for  the 
Commission  on  California  Government  Organization 
and  Economy,  August  2,  1976) 

Social  security  reaches  the  municipality.  (In 
American  city,  Nov.  1950,  v. 65,  p. 123) 

State  and  local  government  employees  covered  by  OASDI 
and  staff  retirement  systems.  (In  Social  security 

bulletin,  Mar.  1962,  v.25,  p. 17-20) 

State  of  Alaska:  factors  in  consideration  of  termination 
from  the  social  security  system.         (Report  prepared 
by  William  M.  Mercer  for  the  state  of  Alaska,  June  1, 
1976  ) 

Swanson,  J.E.        Social  security  and  Texas  governments 
[objectives  of  the  government  employees  retirement 
system,  and  how  it  would  fit  into  the  federal  social 
security  systems]  (In  Public  affairs  comment, 

Mar.   1955,  p. 1-4) 
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VI.  Social  Security  -  Books  and  Articles  -  continued 


Tacker,  H.R.  State  and  local  government  employment 

covered  under  OASDHI .  (In  Social  security  bulle- 

tin, Apr.  1971,  v.34,  p. 34-36) 

Statistics  on  pension  coverage  of  state  and  local 
government  employees. 

Tie  social  security  in  with    N.Y.C.  fund  benefits  - 
Kinzel  Commission.         (In  Pensions  and  investments, 
Apr.  12,  1976,  v. 4,  p. 8) 

U.S.  Congress.  House.  Committee  on  Ways  and  Means. 
Coverage  and  termination  of  coverage  of  government 
and  nonprofit  organization  employees  under  the 
Social  security  system;  public  hearings  before 
the  Subcommittee  on  Social  Secur ity . . . 94th  Cong., 
2d  sess.,  Apr.  26-28,  1976.  Washington,  U.S. 

Govt.  Print.  Off.,  1976.  292  p. 

Refers  to  officials  and  employees  of  state  govern- 
ments and  municipalities. 

U.S.  Congress.  Senate.  Special  Committee  on  Aging. 

Termination  of  social  security  coverage:  the  impact 
on  state  and  local  government  employees;  a  working 
paper.      Washington,  U.S.  Govt.  Print.  Off.,  1976. 
58  p.         (94th  Cong.,  2d  sess.) 
Committee  print 

Concerned  with  governmental  units  electing  to  termin- 
ate coverage,  particularly  in  terms  of  the  financial 
effect  on  the  system. 

U.S.  Social  Security  Administration.  Bureau  of  Old-age 

and  Survivors  Insurance.  Division  of  Program  Analysis. 
A  survey  of  state  and  local  government  retirement 
systems:  covering  workers  also  covered  under  the 
Federal  old-age,  survivors,  and  disability  insurance 
program,  by  Joseph  Krislov.        Washington,  1962. 
47  p. 

U.S.  Social  Security  Administration.  Office  of  Research 
and  Statistics.  Social  security:  state  and  local 

government  employment  statistics,  1962-1966;  state 
and  local  government  employees  covered  by  Old-age, 
survivors,  d isabil ity , . and  health  insurance  under 
elective  coverage  provisions  of  the  Social  security 
act.        Baltimore,  Md. ,  1968.         24  p.  (RE:S-11) 
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VI.  Social  Security  -  Books  and  Articles  -  continued 


Waldman,  Saul.        Retirement  systems  for  employees  of 
State  and  local  governments,  1966;   findings  of  a 
survey  of  systems  whose  members  were  not  covered 
under  the  OASDHI  program.  Washington,  1968 

115  p.   (U.S.  Social  Security  Administration. 
Office  of  Research  and  Statistics.  Research 
report  no. 23.)  HD7123 . A5492 . no. 23 

Williams,  C.  Arthur.  PERA-OASDI  coordination 

[Whether  to  combine  pension  coverage  of  the 
Public  Employees  Retirement  Association  with 
Old  age,  survivors,  and  disability  insurance; 
address]  (In  Minnesota  municipalities,  Aug. 

1964,  v.49,  p. 9-11) 

Newspaper  Articles 

New  York  Times,  Feb.  27,  1976,  p. 28,  col.l. 

"city  officials  are  considering  plan  to  withdraw 
city  employees  from  Fed  Soc  Security  system  in 
effort  to  save  estimated  $20Q-million  per  yr." 

Washington  Post,  Mar.  9,  1976,  p.l,  col. 5. 

"Article  sees  growing  trend  among  local  govt 
agencies  to  abandon  Fed  Social  Security  program 
in  favor  for  private  pension  plans  which  give 
higher  return." 

New  York  Times,  Mar.  23,  1976,  p.l,  col. 2. 

"NYC  Mayor  Beame  on  Mar.  22  files  notice  that 
city  will  withdraw  from  Soc  Security  system 
2  yr s  from  now. " 

New  York  Times,  Mar.  23,  1976,  p. 30,  col. 2. 

"Says  NYC  could  save  estimated  $200-million  a  yr 
if  it  stopped  paying  current  5.85%  employer  contri- 
bution for  its  workers  with  Soc  Security." 

American  Banker,  Mar.  29,  1976,  p. 3,  col. 2. 

"20th  Century  Fund  recommends  merger  of  state  and 
local  pension  funds  with  Fed  Soc  Security  System."' 

Los  Angeles  Times,  Apr.   5,  1976,  p. 3,  col. 4. 

"Los  Angeles  County  supervisor  suggests  to  union 
reps  replacement  of  Social  Security  benefit  with 
less  expensive  local  plan;  San  Bernadino  and  San  Jose 
counties  have  dropped  out  of  Social  security. " 
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VI,  Social  Security  -  Newpaper  Articles  -  continued 


New  York  Times,  Apr.  28,  1976  ,  p. 8,  col. 2. 

"Jerry  Wurf  charges  that  Major  Beame  had  over- 
estimated by  $100-million  amt  of  money  city  could 
save  by  withdrawing  its  employes  from  Soc  Security." 

New  York  Times,  May  2,  1976,  p. 42,  col. 4. 

"Adverse  econ  impact  on  current  challenges  being 
made  by  govt  units  to  worth  of  continuing  coverage 
for  govt  workers  under  Soc  Security  system  assessed 
in  light  of  Mr  '76  NYC  announcement  of  intention 
to  pull  employees  out  of  systems." 

Los  Angeles  Times,  May  25,  1976,  p.l,  col.l. 

"Consequences  of  local  govts  withdrawal  from  Soc 
Security  program  discussed." 

Wall  Street  Journal,  June  21,  1976,  p. 10,  col.l. 

"Editorial  supports  State  Senator  Fred  Eckert's 
pension  reform  bill  which,  following  lead  of  state- 
appointed  Kinzel  Commission,  would  integrate  state 
benefits  with  Social  Security." 

Los  Angeles  Times,  July  20,  1976,  p. 3,  col. 6. 

"Legis  analyst  A.  Alan  Post,  testifying  before 
Calif  comm  studying  whether  state  employes  should 
be  withdrawn  from  Soc  Security  urges  against  move 
holds  move  would  further  weaken  Soc  Security 
program  and  harm  natl  interest;  prone  was  spurred 
by  withdrawal  of  140  local  govts  from  program." 

Wall  Street  Journal,  July  22,  1976,  p. 14,  col. 4. 

"Jonathan  Spivak  discusses  possible  exodus  of 
City,  county  and  State  govts,  employing  500,000 
workers,  from  Social  Security  system  in  2  yrs." 

Miami  Herald,  July  24,  1976,  Section  2,  p.l,  col. 4. 

"Miami  (Fla)  City  Manager  Paul  Andrews  recommends 
8.9%  property  tax  increase,  highlights  costs  of 
pension  programs  for  city  workers,  and  suggests 
budget-cutting  measures,  including  suggestion 
that  city  withdraw  from  Fed  Soc  Security  system." 
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VI.  Social  Security  -  Newspaper  Articles  -  continued 


Wall  Street  Journal,  Dec.  21,  1976,  p. 14,  col.l. 
"Comments  on  number  of  state  and  local  govts 
that  may  be  tempted  to  withdrew  their  employees 
from  Social  Security  and  develop  other  types  of 
pension  funds;  notes  undue  burden  this  trend 
could  have  on  taxpayers;  asserts  there  should  be 
some  change  in  law  that  would  lock  present  members 
into  system  or  extract  withdrawal  penalty  that 
would  compensate  system  for  its  losses." 

New  York  Times,  Jan.  1,  1977,  Section  4,  p. 7,  col. 5. 
"UFT  pres  Albert  Shanker,  in  union-paid  ad, 
outlines  arguments  against  NYC 1 s  withdrawing  from 
Soc  Security  system  for  Munic  workers. 
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